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HOK.  ASA  O.  ALDT8, 
HOK.  JOHN  PIERPOI 
HOH.  LOYAL  C.  KELl 
Hon.  ASAilEL  PECK. 


How!  JOHN^PIERPOINT,         \      k^„,^^^^  TtT~.« 
Hon.  LOYAL  a  KELLOdG,     \     Asmstakt  Judobb. 


Town  of  Dummerston  v.  Town  of  Newfanb.* 

Dower.     Removal  of  Paupers.     Husband  and  Wife. 

Under  the  statute  of  this  State  the  widow's  rifl:ht  of  dower  becomes  a  present 
Tested  estate  on  the  decease  of  the  husband,  which  does  not  depend  on  the  con- 
tingency of  the  dower  being  assigned  or  set  out. 

The  decision  in  the  case  of  Londonderry  v.  Acton,  3  Vt.  122,  where  it  is  held  that 
one  is  not  liable  to  be  removed  as  a  pauper  while  owning  and  occupying  a  fl:ee- 
held  estate,  approved. 

Where  a  wife  has  a  freehold  estate  in  dower,  though  not  assigned,  in  a  piece  of  land 
which  ac^oins  the  farm  upon  which  she  lives  with  her  present  hnsband,  and  has 
80  lived  since  their  marriage,  and  which  has  been  occupied  and  improved  by 
them  together  in  connection  with  the  said  farm,  and  has  contributed  towards 
her  support,  it  is  hdd,  that  she  is  so  far  in  the  actual  possession  and  occupancy 
of  said  land  as  to  be  irremovable  from  it  as  a  pauper;  and  while  she  and  her 
husband  continue  to  live  together  he  cannot  be  separated  or  removed  fh>m  her 
nnder  an  order  of  removal. 


*  This  case  was  argued  at  the  February  Term,  1862,  and  re-argued  at  the  Febra^ 
aiy  Term,  1868,  and  the  opinion  was  delivered  at  the  present  Term. 


10  WINDHAM  COUNTY, 


Dammenton  v.  Newfkne. 

Appeal  from  an  order  of  removal  of  H.  N.  Aldrieh  and  family 
from  Dummerston  to  Newfane.  It  was  aUeged  in  the  order  that 
said  Aldrieh  was  likely  to  become  chargeable  to  Dummerston  as  a 
pauper.  AH  that  appeared  in  a  statement  of  facts  agreed  upon  by 
the  parties  in  respect  to  said  allegation  was  that  the  grand-mother 
and  father  of  said  Henry  N.  and  some  others  of  his  blood  relations, 
had  been  insane  ;  and  the  said  Henry  N.  was  insane  at  the  time  of 
said  order  of  removal,  and  had  shortly  before  been  a  patient  at  the 
Vermont  Asylum,  but  is  now,  and  has  been  for  some  months,  sane. 
The  other  facts  agreed  to  are  set  forth  in  the  opinion. 

At  the  September  Term,  1861,  Barrbtt,  J.,  presiding,  the  court 
rendered  judgment  for  the  defendant, — ^to  which  the  plaintiff  ex- 
cepted. 

A.  Keyea,  for  the  plaintiff. 

I.  It  is  admitted  by  the  case  that  the  legal  settlement  of  Aldrieh 
at  the  time  of  the  making  of  the  order,  was  in  Newfane.  The  wife, 
taking  the  settlement  of  her  husband,  was  also  settled  in  Newfane. 
The  facts  furnish  ^^  a  present  fair  probability  that  he  would  soon 
become  a  charge  upon  the  town."     Londonderry  v.  Acton,  8  Vt.  122. 

II.  But  the  defendant  town  contends  that  Aldrieh  was  at  the 
time  the  owner  of  a  freehold  estate,  from  which  he  could  not  be 
removed ;  and  stands  upon  the  case  of  Londonderry  v.  Acton. 

(a.)  The  decision  in  that  case  was  not  well  considered,  and  ought 
to  be  revised ;  or  at  least  ought  not  to  be  extended. 

That  decision  was  based  upon  Magna  Charta  and  the  English 
decision  construing  that  charter.  By  that  charter,  as  construed,  no 
freeholder  can  be  disseized  of  his  freehold,  except  for  crime,  and  then 
by  verdict  of  jury,  in  due  course  of  law.  The  English  courts  consid- 
ered an  order  of  removal  from  the  homestead,  to  be  a  disseizin, — a 
conclusion  founded  more  upon  the  peculiar  state  of  the  times,  than 
upon  any  legal  principle, 

(6.)  By  our  constitution  and  laws,  every  pauper  likely  to  become 
chargeable  is  liable  to  be  removed,  and  freeholders  are  not  excepted, 
and  our  laws  must  prevaO  when  they  clash  with  foreign  laws.  When 
we  made  our  constitution  we  engrafted  into  the  declaration  of  rights, 
a  part  of  the  29th  chapter  of  Magna  Charta,  but  carefully  left  out 
the  woi^  ^^  NuUus  liber  Homo  disteiaiaiwr  de  libero  tenem/tnio"  do. 
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Dec.  Rights,  24.  By  using  a  part  and  omitting  a  part,  the  part 
omitted  is  excluded. 

m.  It  would  seem,  from  the  reading  of  the  Charta,  that  the 
pauper  must  be  seized  of  such  a  freehold,  that  the  order  of  removal 
will  operate  a  disseizin  thereof.  To  remove  him  &om  his  dwelling 
house  would  be  ejecting  him  from  his  freehold  and  a  disseizin  under 
the  Charter.  But  removing  a  pauper  from  oue  parish  to  another 
works  no  diseizin  of  his  out  lands,  on  which  he  does  not  reside,  for 
it  is  no  eviction  therefrom.  Hence  the  pauper  must  reside  on  his 
frank  tenement  in  order  to  be  irremovable  therefrom.  We  think  the 
decisions  in  England  establish  this  doctrine.  Stanlock  v.  Bampton^ 
19  Vin.  371 ;  Granby  v.  Musley,  8  Bums,  414 ;  AshbriUle  v.  Wiley^ 
19  Vin.  372  ;  Burdear  v.  Woodbury ^  19  Vin.  373  ;  Aythrop  Booding 
V.  White  Boodingy  3  Bums  424  ;  Leeds  v.  Blackfordbyj  3  Burns  425  ; 
Bex  V.  Martly^  Smith  R.  345  ;  Sandwich  v.  Heber^  Burr.  Set.  Cas.  7 ; 
Bex  V.  Dunchurchy  do.  553  ;  Harrows  v.  Edgworth^  19  Vin.  371. 

The  same  doctrine  is  held  bj  the  decisions  in  this  State.  London^ 
derry  v.  Acton,  3  Vt.  122  ;  Middletown  v.  Pawlet,  4  Vt.  202  ;  Brook- 
field  V.  Hartlandy  6  Vt.  401 ;   WaMen  v.  Cabot,  25  Vt.  522. 

The  cases  of  settlement  have  no  application  to  the  present  case, 
for  here  the  settlement  in  Newfane  is  admitted. 

IV.  The  paupers  were  not  seized  of  a  freehold  in  the  town  of 
Dummerston.  For  the  dower  of  Mrs.  Aldrich  has  not  been  assigned. 
1  Cruise  Dig.  159  ;    Windham  v.  PorUand,  4  Mass.  384. 

By  Magna  Charta  she  might  remain  on  her  deceased  husband's 
estate  during  quarantine  of  forty  days  ;  so  by  statute  of  Mass.  So 
by  our  statute,  during  settlement  of  the  estate,  or  one  year,  the 
time  allowed  to  settle  the  estate.  But  the  privilege  of  residence  gives 
no  estate  to  the  widow.  It  is  merely  a  provision  to  save  the  widow 
and  children  from  want. 

Her  right  of  dower  is  a  mere  chose  in  action  and  does  not  become 
an  estate  until  dower  assigned.  ^ 

V.  The  widow  before  dower  assigned  has  no  estate  to  communi- 
cate to  her  second  husband  to  enable  him  to  gain  a  settlement  or 
become  irremovable.  Bex  v.  Painstoick,  Burr.  Set.  Cas.  783  and 
Mansfield's  note ;  Bex  v.  Narthweald  Basset,  2  B.  &  C.  724  ;  Bex  v.  North 
Gurry y  Doug.  770  n. ;  2  Bott.  477  ;  Bex  v.  Canford  Magna,  2  Har, 
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Dig.  5343 ;  Bex  v.  Axbridge,  2  Har.  Dig.  5348 ;  Bex  v.  Okefard 
Fiizpatne,  do.  do.  ;  Bex  v.  Barnard  Caxde,  2  Ad.  <&  E.  108 ;  Windr 
ham  V.  Portland^  4  Mass.  384. 

C  K,  Fidd,  for  the  defendant 

S^ELLOGG,  J.  This  was  aa  appeal  from  an  order  of  removal 
requiring  Henry  N.  Aldrich,  as  a  person  likely  to  become  chargeable 
to  the  town  of  Dummerston,  to  remove  with  his  family  and  effects 
from  that  town  to  the  town  of  Newfane.  It  is  conceded  that  his 
legal  settlement  at  the  time  of  the  making  of  the  order  of  removal 
was  in  the  town  of  Newfane,  but  it  is  claimed  on  the  part  of  that 
town  that  his  wife  was  irremovable  from  the  town  of  Dummerston 
by  reason  of  being  in  the  actual  possession  and  enjoyment  of  a  free- 
hold estate  therein  of  which  she  was  seized  in  her  own  right,  when 
this  order  of  removal  was  made,  and  that,  consequently,  her  status  of 
irremovability  was  communicated  to  her  husband.  It  is  settled  in 
this  State,  by  repeated  decisions,  that  an  order  of  removal  can  never 
be  allowed  to  have  the  effect  to  separate  the  husband  from  the  wife 
so  long  as  they  cohabit  together  in  the  family  relation,  and  that  an 
order  which  would  require  the  removal  of  either  from  the  other,  and 
thereby  break  up  the  family  relation  between  them,  should  be  treated 
as  void.  Hardand  v.  Pomfret^  11  Vt.  440  ;  Northfield  v.  Boxbury^ 
15  Vt.  622 ;  BupeH  v.  Winhall,  29  Vt.  245 ;  HarOand  v.  Windsor, 
29  Vt.  354.  The  law  recognizes  no  coercive  separation  of  either 
from  the  other  except  for  crime.  If,  therefore,  the  wife  was,  at  the 
time  of  making  this  order  of  removal,  irremovable  from  the  town  of 
Dummerston,  it  follows  by  a  logical  necessity  that  the  husband  was 
also  then  irremovable  from  that  town, — it  being  agreed  that  they  were 
then  cohabiting  together  in  the  relation  of  husband  and  wife.  Thi^ 
brings  us  to  the  consideration  of  the  question  whether  she  was  seized 
and  possessed  of  such  an  interest  in  the  thirty  acres  of  land  of  which 
her  former  husband,  Charles  Goss,  died  seized,  as  would  render  her 
irremovable  at  the  time  when  this  order  was  made. 

It  appears  that  Goss,  at  the  time  of  his  decease,  left  no  other  real 
estate  except  this  piece  of  thirty  acres,  and  that  this  piece  was  situ- 
ated in  Dummerston  contiguous  to  and  adjoining  the  farm  which, 
after  the  marriage  of  his  widow  with  Aldrich,  was  occupied  by 
Aldrich  up  to  the  time  of  the  making  of  this  order  of  removal,  and 
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that,  during  all  that  time,  the  thirty  acres  was  used,  occupied,  and 
improved  by  Aldrich  and  his  wife,  although  they  did  not  actually 
reside  upon  it.  As  the  widow  of  Goss,  she  was,  prirtui  facte,  enti- 
tled to  dower  in  his  estate ; — at  least,  iu  the  absence  of  evidence 
tending  to  show  the  fact,  there  can  be  no  presumption  that  she  was 
barred  from  claiming  dower.  This  right  of  dower  is  a  right  to  the 
use  during  her  natural  life  of  one-third  of  the  real  estate  of  which 
her  husband  died  seized  in  his  own  right ;  and  by  statute  provisions, 
she  is  allowed,  after  the  decease  of  her  husband,  to  continue  to  occupy 
his  real  estate  with  his  children  and  family  until  her  dower  shall  be 
set  out.  Comp.  Stat.,  p.  362,  §  1,— p.  363,  §  11.  Gen.  Stat.,  p. 
411,  §  1,— p.  413,  §  10.  In  Bex  v.  Inhabitants  of  NoHhweald  BasseU^ 
2  B.  &  C,  724,-9  E.  C.  L.  232,  S.  C.,— it  is  held  that  a  widow, 
before  assignment  of  dower,  has  not  such  an  interest  in  the  land  of 
which  she  is  dowable  as  to  be  irremovable  from  the  parish  in  which 
the  land  lies.  This  is  upon  the  common  law  theory  that  dower,  until 
it  is  assigned,  is  a  mere  right  of  action,  and  not  a  right  in  possession. 
But  we  are  agreed  in  the  opinion  that,  under  the  statute  of  this  state, 
the  widow's  right  of  dower  becomes  a  present  vested  estate  on  the 
decease  of  t^e  husband,  which  does  not  depend  on  the  contingency  of 
the  dower  being  assigned  or  set  out.  Although  her  estate  is  a  life 
estate,  her  right  to  the  use  of  one-third  of  the  real  estate  of  which 
the  husband  died  seized  is  as  perfect,  in  every  sense,  as  the  right  of 
the  heir  to  the  remainder.  This  rule  of  construction  in  respect  to 
the  widow's  right  of  dower  under  the  statute  of  this  State  has  been 
adopted  in  repeated  decisions  made  in  this  court.  Orant  v.  Parham^ 
15  Vt.  649  ;  Qixrham  v.  Danids,  23  Vt.  600. 

La  the  case  of  Londonderry  v.  Adon^  3  Vt.  122,  it  was  held  that 
no  person  could  be  removed,  or  be  the  subject  of  removal,  as  a  pau- 
per from  a  freehold  estate  while  owning  and  occupying  it.  In  Brook- 
field  V.  Hartland,  6  Vt.  401,  it  was  held  that  a  tenant  in  dower  could 
not  be  removed  as  a  pauper  from  lands  which  she  occupies  as  a  ten- 
ant in  dower ;  and  in  Walden  v.  Cabot,  25  Vt.  522,  a  person  in  actual 
possession  of  a  trust  estate,  and  living  on  it  with  his  family,  was  held 
not  to  be  subject  to  removal  as  a  pauper, — ^the  rule  being  the  same 
whether  the  estate  is  a  legal  or  an  equUahle  freehold.  These  cases 
show  that  it  has  been  recognized  in  this  court  as  a  settled  rule  that 
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a  pauper  cannot  be  removed  from  his  freehold  estate,  and  the  rale 
makes  a  case  excepted  out  of  the  statute.     In  cases  affecting  the  lia- 
bility of  towns  for  the  support  of  paupers,  the  maxim  stare  decisis  is 
especially  applicable.     It  is  claimed  by  the  appellee's  counsel  that  the 
decision  in  the  case  of  Londonderry  v.  Acton^  was  not  well  consid- 
ered, and  ought  to  be  revised,  inasmuch  as  it  was  based  on  English 
decisions  giving  a  construction  to  the  declaration  in  Magrui  Oharta 
that  no  man  shall  be  disseized  of  his  freehold  except  for  crime,  and 
then  only  by  a  verdict  of  a  jury  in  due  course  of  law, — a  declara- 
tion which,  as  is  claimed,  was  never  incorporated  into  our  constitu- 
tion or  statute  law.     We  think  that  the  rule  forbidding  the  removal 
of  a  person  as  a  pauper  from  his  freehold  estate  is  a  rule  of  humanity 
and  policy.     It  is  a  tribute  of  respect  to  the  feelings  with  which  a 
person  regards  that  which  is  his  own, — ^to  the  attachment  which  is 
cherished  for  the  associations  of  home  and  family, — and  to  the  influ- 
ences which  connect  the  memories  of  better  and  more  prosperorB 
days  with  local  scenes.     It  is  a  rule  resting  upon  the  best  feelings  of 
our  nature  for  its  foundation,  and  we  think  that  the  provisions  in 
Magna  Chartay  which  has  been  referred  to,  was  intended  not  so  much 
to  confer  a  new  privilege  as  to  recognize  one  already  existing.     Mr. 
Justice  Foster,  in  the  case  of  Bex  v.  Aythrop  Hooding^  Burr.  Sett. 
Gas.  412,  suggested  that  this  privilege  of  irremovability  arose  under 
the  provisions  of  Magna  Chartaj  but  his  language  in  that  case  dis- 
tinctly implies  that  those  provisions  made  no  change  in  the  common 
law  as  it  existed  previous  to  the  time  of  Magna  Gharta,     He  says : 
'^  The  husband  himself  would  not  have  been  removable  from  his  own 
if  he  had  gone  to  Aythrop  Rooding^      His   right   is  under  Magna 
Oharta.    *  None  shall  be  disseized  of  his  freehold,'  &c.     This  wo- 
man was  not  become  chargeable  to  Aythrop  Rooding,     If  she  had 
become  actually  chargeable  to  that  parish,  I  think  that  by  common 
law  they  must  have  maintained  her.     This  is  the  common  law  so  far 
back  as  from  the  time  of  The  Mirror,*'     In  that  case,  the  wife  was 
held  to  be  irremovable  from  the  copyhold  (not  freehold)  tenement 
of  her  husband  on  which  she  was  residing  at  Aythrop  Rooding^  al- 
though he  was  legally  settled  at  White  Rooding,  and  the  language  of 
Justice  Foster  attributes  the  status  of  irremovability  to  the  rules  of 
the  common  law  quite  as  distinctly  as  it  does  to  the  provisions 
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Magna  Charia.  If  the  rale  existed  as  early  as  the  time  of  The  Mir- 
ror^  it  is  of  much  greater  antiquity  than  Magna  Charta.  Bradshaw, 
"  the  King's  attorney,"  in  Reniger  v.  Foga^a^  1  Plowd.  8,  refers  to  '^ 
The  Mirror  as  a  hook  "  which  was  made  before  the  conquest,"  and 
its  great  antiquity  is  spoken  of  by  Lord  Coke  in  the  Prefaces  to  9 
Co.  and  10  Co.  Marvin's  Legal  Bibl.  896.  We  think  that  the 
common  law,  independently  of  any  provision  in  Magna  Charia^  was 
hostile  to  the  coercive  removal  of  a  person  from  his  property  except 
for  crime ;  and  that  it  was  well  said  by  justice  Denison,  in  this  case 
of  Bex  V.  Aythrop  Rooding^  that  "  it  is  not  agreeable  to  the  liberty  of 
mankind  that  a  person  should  be  removed  from  his  own  estate." 

The  wife  of  Aldrich  was  seized  of  a  vested  freehold  interest  or  es- 
tate in  dower  in  the  thirty  acres  of  which  her  former  husband  died 
seized,  and  had  a  right  to  occupy  that  land  until  her  dower  was  set 
out.  Was  she  in  such  actual  occupancy  or  possession  of  it  as  would 
prevent  her  from  being  removed  from  it  if  she  had  been  a  feme  sole  f 
The  dwelling  house  in  which  she  and  Aldrich  resided  after  their 
marriage  was  situated  on  the  farm  occupied  by  him,  and  this  farm 
was  situated  adjoining  to  the  thirty  acres ;  but,  from  the  time  of  her 
marriage  to  Aldrich  up  to  the  time  of  the  making  of  this  order  of 
removal,  the  thirty  acre  piece  was  occupied  and  improved  by  him 
and  her  in  connection  with  the  farm  on  which  they  resided.  It  was 
contributory  towards  her  support,  and  she  and  her  husband  received 
the  profits  from  it,  and  they  were  as  much  in  the  actual  corporal  pos- 
session of  it  as  if  it  had  formed  a  part  of  the  farm  on  which  their 
dwelling  house  was  situated.  She  was  practically  domiciled  on  the 
thirty  acres,  and  the  use  and  improvement  of  that  land  was  hers  as 
completely  as  it  would  have  been  if  her  dwelling  had  been  upon  it. 
We  therefore  regard  her  as  having  been  so  far  in  the  actual  possession 
and  occupancy  of  the  land  in  which  she  had  this  vested  freehold  es- 
tate in  dower  that  she  was  irremovable  from  it ;  and  while  she  and 
her  husband  continued  to  live  together,  he  could  not  be  separated  or 
removed  from  her  under  an  order  of  removali 

The  burden  is  on  the  town  supporting  an  order  of  removal  to  show 
that  the  pauper  was  likely  to  become  chargeable.  The  character  or 
extent  of  the  insanity  of  Aldrich  does  not  distinctly  appear  in  the 
agreed  statement  of  facts.    Whether  he  was  in  poverty  and  in  need  of 
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relief,  or  was  a  man  of  wealth,  or  whether  his  insanity  rendered  him 
incapable  of  labor,  cannot  be  determined  upon  any  fact  contained  in  this 
statement ;  and  we  think  that  it  does  nor  distinctly  or  sufficiently  appear 
that  he  was  likely  to  become  chargeable  as  a  pauper.  But  we  have 
felt  that  it  was  due  to  the  great  ability  and  research  with  which  the 
argument  in  this  case  has  been  illustrated,  that  our  decision  should 
not  stand  upon  any  narrow  ground ;  and,  without  reference  to  this 
point,  we  are  satisfied  that  at  the  time  of  the  making  of  this  order  of 
removal,  the  wife  of  Aldrich  was  irremovable  from  her  freehold 
estate  in  dower  in  Dummerston,  although  her  dower  had  not  been 
assigned  or  set  out,  and  that,  as  she  and  her  husband  were  living 
together,  her  slaJbia  of  irremovability  protected  him  from  a  coercive 
removal  under  the  order  in  this  case. 

Judgment  of  the  county  court  for  the  defendant  affirmed. 


Probate  Courts  Benjamin  F.  Stockwell  Prosecutor,  v.  Bradford  C. 
Sargent  and  Luther  Sargent. 

Dower.      Ejectment.     Sents   and    Profits.    Administrator.      Appeal. 
Partition.     Bond. 

The  lease  of  a  widow's  dower  by  her  gnardian  becomes  inoperatire  by  her  decease. 
If  an  heir  in  possession  under  snch  lease,  refVise  on  demand  to  let  the  other  heirs 
into  joint  occupancy,  they  may  maintain  ejectment  and  recover  to  the  extent  ot 
their  right  including  rents  and  profits. 

If  her  administrator  should  receive  and  hold  the  rent  the  heirs  might  collect  it  of 
him. 

These  rights  and  remedies  of  the  heirs  not  in  possession  are  not  lost  or  suspended 
by  an  appeal  A*om  an  order  appointing  commissioners  to  make  partition  of  the 
premises  in  which  the  widow  had  her  estate  in  dower,  therefore  where  the  ap- 
peal is  not  prosecuted  the  heirs  cannot  recover  for  the  rents  and  profits  pending 
the  appeal,  as  intervening  damages,  on  a  bond  given  by  the  lessee  in  possession 
to  prosecute  the  appeal  and  to  pay  intervening  damages. 

Action  on  a  bond  given  by  the  defendants  to  the  probate  court  on 
one  of  the  defendants  taking  an  appeal  from  an  order  of  the  probate 
court  appointing  commissioners  to  make  partition  of  certain  real  es- 
tate.    The  bond  was  given  for  the  prosecution  of  the  appeal  and  to 
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pay  interyening  damages.  The  case  was  referred,  and  the  facts  found 
by  the  referee  are  set  forth  in  the  opinion. 

The  county  court  at  the  September  Term,  1863,  Barrett,  J.,  pre- 
siding, rendered  judgment,  pro  forma ^  on  the  referee's  report,  for  the 
plaintiff  to  recover  nominal  damages.     Exceptions  by  the  plaintiff. 

George  Hoive^  for  the  prosecutor,  insisted  that  the  commissioners 
could  lawfully  proceed,  on  the  3d  of  May,  1859,  to  make  partition  of 
the  lands  in  question.  Fletcher  et  al,  v.  Fletcher^  29  Vt.  98  ;  Curtis 
V.  Bearddy^  16  Conn.  522.  This  action  is  properly  brought  in  the 
name  of  Benjamin  F.  Stockwell,  the  husband  of  Sallie  Stockwell. 
1  Chitty  on  Pleadings  19,  and  cases  there  cited ;  1  Bright's  Husband 
and  Wife  64,  and  cases  there  cited ;  HoUon  v.  Whitney,  28  Vt.  448. 
The  damages  proved  are  intervening  damages  within  the  meaning  of 
the  bond,  and  as  such  are  recoverable  in  this  suit.  Sargeant  et  ai  y.. 
Sargetmt  et  oZ.,  20  Vt.  297.  The  plaintiff's  mode  of  proceeding  is 
the  one  especially  provided  by  statute,  is  the  only  remedy  known  to 
the  law,  and  a  fair  construction  of  the  statute  provision  entitles  the 
plaintiff  to  recover.     6.  S.  pp.  426-7,  and  360,  §  27. 

,  for  the  defendants. 

Peck,  J.  This  case  comes  here  upon  exceptions  to  the  decision  of 
the  county  court,  upon  special  report  of  a  referee.  The  action  is  upon 
a  bond  given  by  the  defendants  to  the  probate  court,  on  the  defendant, 
Bradford  C.  Sargent,  taking  an  appeal  from  an  order  of  the  probate 
court  appointing  commissioners  to  make  partition  of  certain  real  estate 
among  the  heirs  of  Luther  Sargent  senior,  of  whom  the  plaintiff's  wife 
is  one.  Luther  Sargent  senior  died  many  years  ago,  the  precise  time 
does  not  appear,  but  from  the  report  it  must  be  taken  to  have  been 
quite  a  number  of  years  previous  to  the  proceedings  and  transactions 
in  question  in  this  case.  At  his  death  he  left  considerable  estate,  and 
left  surviving  several  heirs,  and  his  widow  Elizabeth  Sargent.  The 
widow  had  had  dower  assigned  her  in  the  real  estate  of  the  deceased 
which  she  had  the  benefit  and  enjoyment  of  till  her  death  on  or  about 
the  25th  of  April,  1859.  For  several  years  next  previous  to  and  at 
her  death  she  was  under  the  guardianship  of  Joseph  Goodhue,  ap- 
pointed by  the  probate  court.  About  the  first  of  April,  1859,  her 
guardian  leased  the  widow's  dower  for  one  year,  a  portion  of  it  to 
Bradford  C.  Sargent  and  a  portion  of  it  to  Luther  Sargent  the  other 
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defendant.  On  the  3d  daj  of  May,  1859,  John  L.  Sargent,  one  of 
the  heirs  of  Luther  Sargent  senior,  applied  to  the  probate  court  for 
partition  of  the  premises  in  which  the  widow  had  had  her  estate  in 
dower,  and  that  court  appointed  commissioners  for  that  purpose. 
From  that  order  the  defendant  Bradford  C.  Sargent  appealed  and 
gave  the  bond  in  question.  That  appeal  was  never  entered  in  the 
county  court  by  either  party,  and  the  commissioners  without  any  new 
appointment,  in  March,  1860,  made  partition  of  the  estate,  and  on  the 
26th  of  March,  1860,  their  report  was  filed  in  the  probate  court  and 
accepted  and  confirmed.  In  that  partition  33  acres  of  the  land  so 
leased  to  Bradford  C.  Sargent  was  set  to  this  plaintiff's  wife. 

The  referee  reports  that  the  plaintiff  claimed  to  recover  the  rents 
and  profits  of  the  said  33  acres  of  land  for  the  season  of  1859. 
The  referee  finds  that  if  such  use  or  rents  and  profits  properly  con- 
stitute a  ground  of  recovery  in  this  action,  the  plaintiff  should  re- 
cover forty  dollars,  otherwise  he  assesses  the  damages  at  one  dol- 
lar, a  mere  nominal  sum.  The  county  court  rendered  judgment  for 
the  plaintiff  for  one  dollar  damages,  to  which  the  plaintiff  excepts. 

The  plaintiff  claims  he  is  entitled  to  recover  the  $40.  for  the  use 
of  the  33  acres  of  land  during  the  time  the  partition  was  delayed  by 
the  appeal,  under  the  provision  in  the  bond  for  the  payment  of  inters 
vening  damages.  The  solution  of  this  question  depends  on  what  the 
rights  and  remedies  of  the  heirs  of  Luther  Sargent  senior  were  on 
the  death  of  Elizabeth  Sargent  in  respect  to  the  lands  in  which  she 
bad  had  dower,  and  how  far  those  rights  and  remedies  have  been 
lost  or  impaired  by  the  appeal.  On  the  death  of  the  widow,  in  April, 
1859,  the  plaintiff's  wife  and  other  heirs  of  Luther  Sargent  senior 
became  the  absolute  owners  of  the  estate.  Their  title  did  not  depend 
on  any  future  proceedings  of  the  probate  court ;  they  took  their  title 
by  descent  at  the  death  of  Luther  Sargent  senior  and  held  it  subject 
to  the  widow's  estate  in  dower  during  her  life.  On  her  death  the 
premises  were  by  that  event  disencumbered  of  the  estate  in  dower, 
and  their  right  to  possession  was  immediate.  They  did  not  derive 
their  title  from  her,  but  solely  from  Luther  Sargent  senior.  No  pro- 
ceedings in  the  estate  of  Elizabeth  Sargent  were  necessary  to  perfect 
their  right  to  immediate  possession,  nor  had  her .  administrator  any 
control  over  the  premises.    The  leases  which  her  guardian  made  to 
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defendants  a  few  days  before  her  death,  by  her  decease  became  inop- 
erative. The  heirs  had  a  right  to  demand  possession  of  any  one  in 
under  her  guardian,  and  if  not  surrendered,  to  recover  the  possession 
with  rents  and  profits  by  action  of  ejectment  This  right  was  a 
common  right  in  all  the  heirs  as  tenants  in  common.  If  any  of  the 
heirs  were  in  possession,  claiming  under  a  lease  from  the  guardian 
of  the  widow,  and  refused  on  demand  to  let  the  plaintiflT's  wife  and 
the  other  heirs  into  joint  occupancy  with  them,  those  out  of  posses- 
sion might  have  treated  it  as  an  ouster  and  sustained  ejectment  and 
recovered  to  the  extent  of  their  right,  including  rents  and  profits. 
The  plaintiff's  wife  and  other  heirs  out  of  possession  had  another 
remedy.  It  appears  that  the  lessees  under  the  lease  from  the  guar- 
dian of  the  widow  continued  to  occupy  after  her  decease,  and  paid 
the  rent  to  her  administrator.  Her  administrator  had  no  right  to 
receive  or  hold  that  rent,  and  the  heirs  might  have  treated  that  as 
their  money,  and  in  some  form  collected  it  of  him.  The  appeal  did 
not  interfere  with  these  rights  or  remedies  of  the  heirs  in  the  least. 
Either  of  these  remedies  might  have  beem  pursued,  even  pending  the 
appeal.  It  is  claimed  by  the  plaintiff's  counsel  that  the  heirs  could 
bring  no  suit  until  the  estate  was  settled,  or  the  administrator  had 
abandoned  or  passed  the  premises  over  to  the  heirs.  But  from  the 
lapse  of  time  after  the  death  of  Luther  Sargent  senior,  and  other 
facts  appearing  in  the  report,  it  must  be  presumed  that  his  estate  had 
been  settled,  and  the  estate  abandoned  by  his  administrator  to  the 
heirs.  Indeed,  if  this  were  not  so  the  proceeding  for  partition  could 
not  have  been  entertained  by  the  probate  court.  We  have  already  seen 
that  the  premises  constituted  no  part  of  the  estate  of  Elizabeth  Sar- 
gent ;  her  right  terminated  at  her  decease  ;  therefore  her  administra- 
tor could  not  stand  in  the  way  of  any  remedy  the  heirs  might  have 
chosen  to  adopt.  We  cannot  see  how  the  plaintiff  has  lost  the  rents 
and  profits  of  the  premises  by  tli^  pendency  of  the  appeal,  as  the 
remedy  to  recover  the  possession  and  use  of  the  land  was  thereby 
neither  impaired  nor  suspended.  Nor  would  a  suspension  of  such 
remedy  entitle  the  plaintiff  to  recover  in  this  action  for  such  use  of 
the  premises,  unless  the  delay  caused  an  ultimate  loss,  or  produced 
8«me  special  damage  beyond  the  mere  inconvenience  of  delay  which 
is  necessarily  attendant  on  every  appeal.     It  is  claimed  that  but  for 
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the  appeal  the  partition  would  have  been  sooner  perfected,  and  thus 
the  plaintiff  sooner  let  into  possession  of  the  portion  ultimately  as- 
signed to  him  in  severalty.  But  the  right  of  joint  occupancy,  and 
the  right  to  his  equal  share  of  the  use  or  rents  and  profits  of  the 
premises  during  that  delay,  is  an  equivalent  for  that.  It  is  a  delay 
of  the  partition  without  any  special  pecuniary  loss.  In  legal  con- 
templation there  can  be  no  difference  in  value  between  the  plaintiff's 
portion  of  the  use  of  the  entire  premises,  and  the  entire  use  of  the 
plaintifl  's  portion  of  the  land  afler  it  is  severed  by  partition.  In 
such  case  mere  delay  is  not  such  special  damage  as  comes  within  the 
term  intervening  damages  ;  much  less  can  it  be  said  that  such  delay 
gives  the  plaintiff  the  right  to  recover  the  value  of  the  rents  and 
profits  during  that  time.  To  allow  such  recovery  would  be  to  allow 
the  plaintiff  to  recover  what  he  has  not  lost.  Besides,  it  is  by  no  means 
certain  that  the  plaintiff  would  have  obtained  possession  of  the  por- 
tion assigned  to  him  sooner  than  he  did,  had  no  appeal  been  taken. 
The  probate  court  had  no  power  under  such  partition  to  enforce  his 
decree  against  an  adverse  claimant,  by  putting  the  plaintiff  in  pos- 
session. It  is  obvious  in  this  view  of  the  case  that  it  can  not  be 
said  that  the  plaintiff  lost  his  portion  of  the  rents  and  profits  pending 
the  appeal,  and  therefore  such  rents  and  profits  cannot  be  recovered 
in  this  action  on  the  bond  as  intervening  damages. 

This  renders  it  unnecessary  to  notice  the  other  questions  discussed, 
because  if  we  should  decide  them  all  in  favor  of  the  plaintiff,  still 
the  result  would  be  that  there  is  no  error  in  the  decision  of  the 
county  court  of  which  the  plaintiff  can  complain,  and  the  defendant 
took  no  exception. 

Judgment  affirmed. 


Frakexin  p.  Haykes  v,  Newell  B.  Hall. 

Sheriff.     Fees. 

If  a  sheriff  serying  process  charg;e  and  receive  fees  for  senrices  not  enumerated  in 
the  statate,  in  good  faith  and  with  no  intent  to  violate  the  law,  he  is  not  liable  to 
the  penal^  imposed  by  statate,  §17,  ch.  125,  G.  S.,  for  talking  illegal  fees. 
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This  was  an  action  upon  §  17,  ch.  125,  6.  S.     Plea,  the  general^ 
issue. 

The  case  was  submitted  to  the  court  upon  a  statement  of  facts 
agreed  to  by  the  parties,  substantiallj  as  follows : 

The  defendant  as  deputy  sheriff  of  the  county  of  Windham,  on  or 
about  the  22d  of  July,  1861,  received  four  writs  of  execution  against 
Franklin  P.  Haynes,  the  plaintiff  in  this  suit,  and  levied  them  upon 
the  goods  and  stock  in  trade  of  the  plaintiff,  and  after  advertising 
said  goods  for  fourteen  days,  proceeded  to  sell  the  same  at  public 
auction,  and  charged  the  following  schedule  of  fees  for  his  services  : 

No.  1.     Travel  and  levy  of  execution  A.  H.  Tucker  &  Co.  v.  • 

Haynes,  $0.24 

2-     Travel  and  levy  of  execution  W.  Gillett  v,  Haynes,        2.54 

3.  "  "  "         John  P.  Dix  i;.  Haynes,      3.07 

4.  "  "  "         S.  Atherton  v.  Haynes,      1.49 
6,     Paid  W.  Gillett  for  keeping  and  storing  goods,  2.00 

6.  Paid  H.  B.  Ballon,  for  9^  days  service  selling  goods 

at  auction,  and  expenses,  15.25 

7.  Paid  Henry  O.  Gillett,  for  9  days  services  at  sale,  7.00 

8.  To  preparing  and  posting  advertisements  of  sale,  2*50 

9.  To  my  own  services  9^  days  selling  goods  at  auction, 

at  $1.50  per  day,  14.25 

10.    To  making  returns  on  four  executions,  4.66 

853.00 

It  was  agreed,  that  the  whole  sum  was  charged  and  received  by  the    I 
defendant  in  good  faith  ;  that  it  has  been  the  uniform  custom  among 
sheriffs  and  constables  in  Windham  county  for  a  period  of  years  to 
make  similar  charges,  and  that  if  entitled  to  make  the  charges  ^os. 
6,  7,  8,  9  and  lOTjthey  were  reasonable  in  amount. 

The  court,  upon  the  statement  of  facts  agreed  to  by  the  parties,  at 
the  April  Term,  1863,  Barrett,  J.,  presiding,  rendered  judgment, 
fro  forma^  for  the  defendant.     Exceptions  by  the  plaintiff. 

Butler  <jb  Wheeler  and  T.  H.  Streeter^  for  the  plaintiff. 

Charlet  N,  Davenport^  for  the  defendant. 

PiERPOiNT,  J.  Two  questions  are  presented  for  our  consideration 
upon  the  case  as  made  up  by  the  parties. 
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Ist.  Did  the  defendant,  as  deputy  sheriff,  charge  and  receive  ille- 
gal fees,  within  the  meaning  of  §  17,  ch.  125,  G.  S.?  and  if  he  did, 

2d.  Did  he  do  it  with  that  knowledge  of  the  illegality  of  the  act, 
that  is  necessary  to  constitute  an  offense  under  the  statute,  and  sub- 
ject him  to  the  penalty? 

The  first  question  is  one,  that  in  view  of  its  importance,  the  pecu 
liar  phraseology  of  the  statute  regulating  the  subject  of  fees,  and  the 
construction  that  was  put  upon  this  statute  by  the  court  in  Henry 
V.  TiUen^  17  Vt.  479,  we  are  not  now  prepared  to  decide. 

But  as  we  all  concur  in  the  opinion,  that  a  decision  of  the  second 
question  must  always  determine  the  fate  of  this  case,  it  is  thought 
best  to  decide  it  upon  that  point,  rather  than  to  subject  the  parties  to 
the  delay  and  expense  of  further  litigation,  to  settle  a  question, 
which,  decided  either  way,  cannot  affect  the  ultimate  decision  of  the 
case. 

[_  The  language  of  the  statute  is,  that  "  if  any  officer,  or  other  person, 
shall  receive  any  greater  fees  than  is  provided  for  by  law,  he  shall 
pay,"  Sec,  ^The  17th  section  of  the  statute  in  its  terms  imposes  the 
penalty  upon  all  who  receive  a  greater  amount  of  fees  than  is  pro- 
vided for  by  law,  without  any  reference  to  the  question  whether  it  is 
done  intentionally,  or  with  a  knowledge  of  its  illegality.  i_  Yet  the 
court  in  Henry  v.  TiUen^  above  referred  to,  have  very  clearly  shown 
that  by  the  true  reading  of  the  said  section,  when  taken  in  connec- 
tion with  the  preceding  sections,  as  well  as  upon  every  sound  princi- 
ple applicable  to  such  cases,  it  is  necessary  that  the  officer  receiving 
such  fees  should  do  it  with  a  knowledge  of  the  illegality  of  the  act 
to  constitute  it  an  offense,  subjecting  him  to  the  penalty. 

Now  in  this  case  the  offense,  if  any,  consists  not  in  the  taking  by 
the  defendant  of  more  than  is  allowed  by  law  for  services,  for  which 
a  specific  fee  is  given  by  the  statute,  but  for  charging  and  taking  pay 
for  services  that  are  not  enumerated  in  the  statute,  and  for  which  no 
fee  is  directly  given.  Whether  he  had  the  right  to  charge  and  take 
pay  for  such  services,  is  a  question,  as  before  remarked,  that  is  no^ 
readily  determined.  There  seems  to  be  a  diversity  of  opinion  on  the 
subject  among  officers,  and  also  in  the  legal  profession  in  the  state. 

It  is  agreed  in  the  statement  that  the  amount  taken  by  the  defend- 
ant for  the  services  performed,  is  but  a  reasonable  compensation 
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therefor,  if  he  was  entitled  to  take  aDjlhing.  /  It  is  also  agreed  that 
it  has  been  a  uniform  and  universal  custom  among  officers  in  this    , 
county,  for  years,  to  charge  for  such  services,  and  that  the  defendant   / 
received  the  amount  in  good  faith,  believing  it  was  legal  and  proper  1 
for  him  to  do  so.     Upon  such  a  state  of  facts,  it  is  very  clear  that  it 
cannot  be  said  that  he  received  the  money  knowing  that  it  was  ille- 
gal,  and  that  he  was  violating  the  statute. 

There  was  no  intent  on  his  part  to  do  wrong,  and  violate  the  law, 
and  the  intent  is  the  very  essence  of  all  penal  offenses.J  The  intent 
may  be,  and  generally  is,  presumed  from  the  act  itself ;  but  here  it 
is  agreed  there  was  no  illegal  intent,  but  on  the  other  hand  the 
defendant  supposed  he  was  doing  only  what  he  had  a  legal  right  to 
do.  We  think,  therefore,  he  cannot  be  subjected  to  the  penalty  sought 
to  be  imposed  upon  him. 

Judgment  of  the  county  court  affirmed. 


Danfobth  Mat  v.  The  Towk  of  Jamaica.* 

Pleading.     Taxes.     Town.     Jurisdiction.     Appeal. 

A  plea  by  the  toum  that  the  money  which  the  plaintiff  is  seeking  to  recover,  was  ' 
collected  of  him  by  the  constable,  named,  npon  a  rate  bill  and  warrant  duly 
issued,  &c.,  would  not  give  the  county  court  appellate  jurisdiction,  where  it  did 
not  exist  upon  other  ground. 

PiERPOiNT,  J.  This  suit  was  commenced  before  a  justice  of  the 
peace.  The  writ  contained  only  the  common  counts  of  indebitatui 
asiumpsit^  demanding  ten  dollars  damages,  and  the  ad  damnum  was 
ten  dollars. 

The  defendant  pleaded  the  general  issue  and  a  special  plea  of  justi- 
fication on  the  ground  that  the  money  which  the  plaintiff  was  seeking 
to  recover  in  this  action  was  coUected  of  him,  the  plaintiff,  by 
William  H.  Carr,  the  constable  of  the  defendant  town,  upon  a  legal 
rate  bill  and  warrant,  duly  issued  by  the  selectmen  of  the  said  defend- 
ant town  for  the  purpose  of  collecting  the  town  and  state  taxes,  &c. 

*  This  case  was  argued  at  the  February  Term,  Windham  County  1864,  and  the 
opinion  delivered  at  the  General  Term,  November,  1864. 
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Judgment  having  been  rendered  by  said  justice  for  the  plaintiff,  the 
defendant  appealed. 

The  appeal  was  on  motion  of  the  plaintiff  dismissed  for  want  of 
appellate  jurisdiction,  and  exceptions  were  taken  by  the  defendant, 
and  the  only  question  here  is,  whether  upon  the  declaration  and  plead- 
ings the  suit  was  appealable. 

As  neither  the  ad  damnum  in  the  plaintiff's  writ,  nor  the  sum  de- 
manded by  the  declaration,  exceeds  the  sum  of  ten  dollars,  the  suit 
clearly  is  not  appealable  unless  it  is  made  so  by  the  defendant's  spe- 
cial plea. 

It  is  claimed  that  the  plea  brings  the  case  within  the  excepting 
clause  in  the  70th  section  of  the  act  relating  to  justices  of  the  peace, 
which  allows  an  appeal  "  when  the  defendant  shall  bona  fide  plead  in 
excuse  or  justification  that  he  was  acting  as  a  puUic  officer  under,  or 
by  virtue  of  any  tax  bill,  or  military  warrant.'' 

The  same  class  of  questions  to  a  great  extent  would  arise  upon  the 
trial  of  this  case,  that  would  have  arisen  if  the  action  had  been  brought 
against  the  constable  ;  still  to  warrant  us  in  extending  the  same  right  of 
appeal  to  the  one  case  as  the  other,  we  must  be  able  to  see  that  the  case 
comes  within  the  true  spirit  and  meaning  of  the  act.  It  is  not  suffi- 
cient that  the  reasons  are  as  strong  in  favor  of  allowing  an  appeal  in 
this  class  of  cases  as  in  the  other  ;  but  the  question  is,  can  it  fairly 
be  said  that  the  legislature  did,  or  intended  to,  include  within  the 
provisions  of  the  act  cases  like  the  present. 

The  language  of  the  act  is  direct  that  to  give  the  right  of  appeal, 
the  defendant  shall  plead  in  excuse  or  justification  that  he  was  acting 
as  a  public  officer,  &c.  If  the  legislature  had  intended  to  include 
any  other  class  of  persons  in  that  provision,  language  so  explicit  in 
its  terms,  and  so  clearly  limiting  its  operation,  would  not  have  been 
used. 

The  fact  that  in  reason,  cases  like  the  present  ought  to  be  embraced 
within  the  provisions  of  the  act  allowing  appeals,  is  a  consideration 
that  may  be  and  perhaps  ought  to  be  urged  upon  the  legislature,  but 
it  is  one  which  we  cannot  judicially  take  notice  of. 

Judgment  affirmed. 

Butler  d  Wheeler^  for  the  defendant. 

A.  Stoddard^  for  the  plaintiff* 
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William  Stow  v.  Gbobgb  W.  Black. 
Book  Account,     Trespass, 

Damiiges  for  trespass  cannot  be  a^iuBted  in  the  action  of  book  account  unless  the 
parties  mntaally  a^ree  to  treat  the  tort  as  matter  of  contract. 

In  this  case  the  connty  conrt  correctly  fonnd  from  the  auditor's  report  that  the  paiv 
ties  had  made  no  such  aj^reement. 

Book  Account.  The  auditor  allowed  the  plaintiff's  account  as 
presented.  The  defendant  presented  an  account  against  the  plaintiff, 
consisting  of  seven  items,  the  two  last  of  which  were  disallowed. 
The  other  five  the  auditor  found  were  for  trees  and  timber  which  the 
defendant  claimed  the  plaintiff  cut  on  the  defendant's  land  in  the  win- 
ter and  spring  of  1855.  There  was  a  dispute  between  the  parties  as 
to  the  location  of  the  division  line  between  their  farms,  which  were 
a^oining.  A  suit  in  trespass  for  such  cutting  was  commenced  by 
the  defendant  against  the  plaintiff,  and  was  entered  in  the  county 
court  at  the  April  Term,  1862.  On  the  3d  day  of  September,  1862, 
and  while  said  trespass  suit  was  pending,  the  parties  executed  an 
agreement  to  submit  the  location  of  said  division  line  to  Marvin  W. 
Davis  and  Lewis  Locke,  who  made  their  award  in  the  matter. 

Soon  after  the  work,  as  charged  in  the  plaintiff's  account,  was  per* 
formed,  in  Nov.  or  Dec.  1860,  the  defendant  claimed  of  the  plaintiff 
that  he  should  be  allowed  for  the  trees  cut  on  his  land,  as  he  claimed, 
by  the  plaintiff,  and  the  plaintiff  replied  that  when  the  line  was  run 
out,  if  he  had  cut  timber  on  the  defendant's  land  he  would  pay  him 
for  it,  but  he  had  not  cut  on  his  land.  The  parties  afterwards,  in 
1861,  agreed  on  John  A.  Famsworth  and  John  Adams  to  determine 
the  division  line  between  them,  but  they  did  not  act.  Soon  after 
this  the  plaintiff  said  to  Famsworth  that  he  had  not  cut  any  trees  on 
the  defendant's  land,  but  if  he  had  he  was  willing  to  pay  him  for  it ; 
said  he  knew  where  the  line  was ;  and  the  plaintiff  meeting  the  de- 
fendant soon  after  this,  said  to  him,  ^'  I  want  thb  matter  (referring 
to  the  claim  for  such  cutting)  settled,  and  if  you  do  not  sue  me  I 
shall  sue  you." 

The  plaintiff  offered  to  prove  that  the  division  line  so  established 
by  Davis  and  Locke  was  not  the  true  division  line  between  said 
farms  at  the  time  of  such  cutting ;  that  the  true  line  run  ftirther  east, 
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and  by  it  all  the  tre«s  cut  as  aforesaid  would  have  been  on  tbe  plain- 
tiff's land,  and  not  on  the  defendant's  land ;  and  insisted  that  the  par- 
ties were  bound  by  the  submission  to  Davis  and  Locke  only  in  refer- 
ence to  said  trespass  suit.  This  testimony  was  objected  to  by  the 
defendant  and  excluded  by  the  auditor,  to  which  decision  the  plaintiff 
excepted. 

The  plaintiff  objected  to  all  of  the  defendant's  account  and  the  tes- 
timony in  relation  thereto,  except  items  Nos.  6  and  7,  as  not  being 
proper  items  to  be  settled  in  this  action,  and  also  insisted  that  they 
were  barred  by  the  statute  of  limitations. 

The  auditor  found  that  if  from  the  foregoing  facts  the  court  was 
of  the  opinion  that  the  defendant  could  recover  in  this  action  for  the 
timber  and  trees  cut  on  his  land  as  aforesaid  by  the  plaintiff,  then 
there  was  a  balance  of  two  dollars  and  twenty-three  cents  due  from 
plaintiff  to  defendant  to  balance  book  accounts  between  them ;  other- 
wise there  was  forty-nine  dollars  and  seventy  cents,  due  from  the  de- 
fendant to  the  plaintiff, 

The  court  at  the  September  Term,  1868,  Babbett,  J.,  presiding, 
disallowed  defendant's  account,  upon  the  ground  that  on  the  facts  re- 
ported relating  thereto,  it  could  not  be  legally  adjusted  in  the  action 
of  book  account.     To  which  decision  the  defendant  excepted. 

— ,  for  the  defendant. 

Assumpsit  lies  for  goods  tortiously  taken  and  sold  for  money. 
OHmore  y,  WMw,  12  Pick.  120 ;  Chauney  v.  Teakm,  1  N.  H.  151. 

The  facts  reported  show  that  there  was  an  understanding  between 
the  parties,  that  when  it  was  ascertained  how  much  timber  was  cut 
on  defendant's  land,  the  value  thereof  should  be  allowed  and  de- 
ducted fropn  the  plaintiff's  claim.  This  must  have  been  the  intention 
of  the  parties  at  the  time  of  the  reference.  JSUl  v.  Dams,  3  N. 
H.  384. 

C  B.  Eddy  J  for  the  plaintiff. 

I.  In  the  disallowance  of  the  items  of  defendant's  account  for 
^'  trees  and  timber"  claimed  by  the  defendant  to  have  been  cut  on  his 
land  by  the  plaintiff,  there  was  no  error. 

1.  The  cutting  of  the  trees  and  timber  by  the  plaintiff, — ^if  any 
were  so  cut, — wfus  npt  by  virtue  of  any  contract  between  the  plaintiff 
and  defendant. 
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2.  The  plaintiff  was,  as  to  the  defendant,  a  tort  feasor^  and  liable 
only  in  an  action  of  trespass.  McCriUxB  v.  BankB  e£  ux,  19  Vt.  442 ; 
SiMTM  V.  DUlingham,  22  Vt.  624 ;  EoMam  v.  Hassam^  22  Vt, 
516;  Ptach  v.  JftK»,  14  Vt.  371;  Winn  v.  Sprague^  85  Vt. 
243. 

II.  Defendant  coald  not  waive  the  tortj  and  adjust  this  claim  in 
an  action  of  book  account,  except  by  a  mutual  agreement  of  the  par- 
ties to  do  so.  Cases  above  cited.  I.  Par.  Con.,  p.  399  ;  Chitty  on 
Con.,  p.  39. 

The  question  arising  on  the  report  whether  there  was  such  an 
agreement,  is  a  question  of  fact,  and  the  county  court  having  deter- 
mined it,  their  decision  cannot  be  revised  by  this  court.  Bvrchard  et 
al.  V.  Palmer^  18  Vt.  2C3  ;  Stone  et  al.  v.  Foster^  16  Vt.  546. 

Aldis,  J.  If  the  defendant's  claim  for  the  damages  he  is  entitled 
to  recover  for  the  cutting  of  his  trees,  is  to  be  treated  as  a  matter  of 
contract,  then  it  may  properly  be  adjudicated  upon  in  this  suit.  If  so 
there  is  a  balance  due  the  defendant ;  if  not,  then  there  is  a  balance 
due  the  plaintiff. 

The  act  for  which  the  damages  are  allowed  was  in  the  outset  a 
trespass.  It  can  only  be  turned  into  a  matter  of  contract  by  the  mu- 
tual agreement  of  both  parties.  Does  such  an  agreement  appear 
upon  the  auditor's  report? 

The  plaintiff's  remark,  ''  When  the  line  is  run  out  if  I  have  cut 
timber  on  your  land  I  will  pay  you  for  it,  but  I  have  not  cut  on 
your  land,"  is  as  referable  to  an  intention  to  pay  damages  for  the 
trespass,  as  to  an  intent  to  have  his  liability  stand  on  contract. 
More  so.  For  he  does  not  admit  any  liability,  nor  enter  into  any 
contract  to  run  the  line  and  settle  the  damages.  His  expression  to 
the  defendftnt  afterwards,  ^^I  want  this  matter  settled,  and  if  you  do 
not  sue  me  I  shall  sue  you,"  seems  to  point  to  a  suit  to  be  brought 
between  them  in  which  the  claims  on  both  sides  might  be  adjusted, 
and  that  could  only  be  by  an  action  founded  on  contract,  and  by  treat- 
ing the  claim  of  damages  as  matter  of  contract.  But  the  auditor  on 
this  evidence  does  not  find  the  fact  that  the  parties  did  agree  to  so 
treat  it.  The  defendant  afterwards  sued  in  trespass,  and  does  not 
appear  to  have  agreed  to  waive  his  claim  against  the  plaintiff  ^b 
a  tort  feasor^ 
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Upon  these  facts  the  court  below,  in  passing  npon  the  auditor^s 
report,  did  not  find  that  the  parties  had  agreed  to  treat  the  tort  aa 
matter  of  contract,  but  finds  the  contrary.  Upon  this  finding  (which 
I  think  was  fully  warranted  by  the  report)  the  court  below  disal* 
lowed  the  defendant's  account,  as  still  being  a  claim  for  damages 
arising  firom  a  trespass.    In  this  there  was  no  error. 

Judgment  affirmed. 


Hkhbt  Holhbs  v.  Benjamin  H.  Bbidoican,  AdministnOor  of  Eliza- 
beth WOOLET. 

AdministrcUors,     Fraud, 

If  an  administrator  neglects  to  seek  redress  from  persons  wrongftilly  withholding 
the  property  of  the  estate  which  he  represents,  being  deterred  therefrom  by  the 
wrongdoers'  giving  him  a  bond  of  indemnity  against  all  acts  or  omissions  to  act 
as  administrator,  he  is  gnilty  of  collusion  with  them,  and  liable  for  the  amount 
lost  to  the  estate  by  his  bad  faith. 

If  an  administrator,  after  a  thorough  inrestigation  of  the  matter,  honestly  though 
erroneously  beliered  that  certain  notes  of  the  intestate  were  giren  away  by  him 
before  his  death,  and  for  this  reason  did  not  attempt  to  obtain  them  or  theh*  pro- 
ceeds, he  would  not  be  liable  for  the  amount  so  lost  to  the  estate.  AUier,  if  he 
is  wanting  in  due  diligence  in  his  inyestigatioiis. 

This  was  an  appeal  from  the  probate  court  in  decreeing  that  the 
defendant  was  guilty  of  bad  faith  and  wanting  in  due  diligence  as 
administrator  of  the  estate  of  Elizabeth  Wooley ;  and  was  chargeable 
for  the  property  which  he  would  have  received  as  administrator  by 
the  exercise  of  reasonable  diligence  and  good  faith,  as  set  forth  in  the 
opinion  of  the  court* 

The  county  court  appointed  a  commissioner  to  report  the  facts,  who 
found  them  as  follows : 

In  March,  1849,  Samuel  Wooley  Sen.  died,  leaving  a  farm  worth 
$2700.  Previous  to  his  decease,  he  had  given  all  his  personal  property 
to  his  son,  and  only  heir,  Samuel  Wooley  Jr.,  with  the  exception  of 
certain  notes.  It  was  contended  that  these  notes  were  also  given  and 
delivered  to  Samuel  Jr.  by  his  father  in  his  lifetime.   The  commissioner 
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did  not  find  the  fact  of  such  gift  and  delivery  established  by  any  fair 
preponderance  of  proof,  bat  foo^d  that  Samuel  Wooley  Sen.  died 
the  owner  of  good  notes  to  the  value,  at  the  time  of  his  decease,  of 
$550.00,  which  notes  were  subsequently  all  coUected,  with  interest, 
by  Samuel  Jr.,  or  by  his  administrators  Anna  and  Franklin  A« 
Wooley.  At  his  decease  Samuel  Wooley  Sen.,  left  surviving  him 
said  Samuel  Jr.,  his  only  heir,  and  a  widow  Elizabeth  Wooley.  The 
widow  Elizabeth  at  her  husband's  decease  was  aged  and  infirm  in 
mind  and  body,  and  incapable  of  doing  any  business,  or  making  any 
contracts.  Samuel  Jr.  supported  his  mother  to  her  satisfaction  fix>m 
his  father's  death  till  his  own  in  March,  1852,  and  with  her  tacit 
consent  took  possession  and  enjoyed  all  the  property  of  hb  father, 
real  and  personal,  as  his  own.  At  his  death  the  same,  together  with 
his  own  estate,  derived  from  other  sources,  passed  into  the  hands  of 
his  administrators,  Anna  and  Franklin  Wooley.  The  value  of  the 
rents  and  profits  of  one-third  part  of  the  real  estate  of  Samuel  Sen., 
from  March,  1849,  to  March,  1852,  three  years,  was,  per  year,  $65. 
The  support  which  he  furnished  to  his  mother  for  those  three  years 
was  £urly  equivalent  to  the  use  which  he  had  of  her  interest  in  said 
real  estate.  Samuel  Wooley  Jr.,  at  his  decease  in  March,  1852,  left 
surviving  him  a  widow  Anna  Wooley  and  a  son  and  only  heir, 
Franklin  A.  Wooley.  March  17th,  1852,  Anna  and  Franklin  were 
appointed  administrators  upon  the  estate  of  Samuel  Jr.,  and  on  the 
same  day,  by  the  procurement  of  said  Aima  and  Franklin,  John 
Dwinell  was  appointed  administrator  upon  the  estate  of  Samuel 
Wooley  Sen. 

The  widow  Elisabeth  lived  with  Anna  and  Frank  from  her  son's 
death  till  November,  1852,  when  she  was  taken  away  from  their 
house  by  one  Evans,  and  carried  to  his  own  house,  where  she  re* 
mained  till  July  11th,  1858.  In  November,  1852,  Gideon  Pahner 
was  appointed  guwrdian  of  the  old  lady,  as  an  insane  person ;  and 
Anna  and  Franklin  gave  him  a  sufiicient  bond  as  guardian  to  support 
her  through  life,  at  any  other  place  than  Evans — ^but  they  insisted 
from  the  first  that  they  would  never  pay  anything  while  she  remained 
there.  Mr.  Palmer  tried  without  success  to  get  her  away  from 
Evans,  and  finding  that  his  office  was  likely  to  inrove  troublesome,  re- 
signed, after  about  ten  days'  service,  and  December  8d,  1858,  Mr. 
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Holmes,  the  plaintiff,  was  appointed  guardian  in  his  stead.  May  4th « 
1858,  Dwinell,  Its  administrator  of  Samuel  Wooley  Sen.,  gave  Up 
Franklin  A.  Wooley  a  lease  of  all  the  real  estate  of  said  Samuel  Seti^ 
He  and  his  mother  were  already  in  the  occupancy  of  said  real  estate 
and  had  been  so  from  the  death  of  Samuel  Jr.  June  2dy  1858,  on 
application  of  Holmes  as  guardian,  commissioners  were  duly  ap- 
pointed to  set  out  the  dower  of  the  widow  Elizabeth  in  her  husband's 
real  estate*.  The  commissioners  set  out  said  dower  July  5th,  1858, 
on  which  day  their  report  is  dated.  Their  report  was  returned  to  and 
accepted  by  the  probate  court  August  8d,  1858 — ^and  was  recorded  in 
Grafton  town  clerk's  office,  December  14th,  1858.  July  6th,  1858, 
Holmes  went  on  to  that  part  of  the  dower,  about  fourteen  acres, 
which  was  mowing,  and  exercised  slight  acts  of  possession.  Frank-* 
lin  and  Anna  Wooley  knew  of  the  setting  out  of  the  dower  when  it 
was  done,  but  not  of  the  acts  of  Holmes,  of  the  next  day.  In  July, 
1858,  and  again  in  1854,  Franklin  A.  Wooley  without  the  consent 
of  Holmes,  entered  upon  the  mowing  land  of  the  dower,  and  cut  and 
carried  away  grass,  worth,  standing,  $56«00.  each  year.  Early  in 
July,  1858,  Holmes  informed  the  overseer  of  the  poor  of  Grafton 
that  he  had  no  flinds  to  support  the  widow  Elizabeth,  and  that  hef 
must  take  care  of  her ^  The  overseer  and  other  town  officials  applied 
to  Anna  and  Franklin,  who  finally  gave  to  the  town  of  Grafton  a 
good  bond  for  the  support  of  the  old  lady,  at  certain  places  named 
and  at  any  other  to  be  approved  by  the  overseer  of  the  poor.  Sher 
was  supported  by  Anna  and  Franklin  from  the  time  she  left  Evans 
till  her  death  in  December,  1854.  July  11th,  1853,  the  town  of 
Grafton  gave  to  Franklin  and  Anna  Wooley  a  lease  of  all  the  real 
estate  of  the  old  lady.  Neither  Franklin  A.  nor  Anna  ever  paid 
any  rent  to  DwineU,  administrator,  nor  to  the  town,  nor  were 
ever  asked  to  do  so.  Soon  after  his  appointment  as  guardian. 
Holmes  informed  DwineU,  administrator,  that  Samuel  Wooley 
Sen.  owned  certain  notes  at  his  decease  in  which  the  widow 
Elizabeth  had  an  interest,  and  urged  him  to  get  possession  of  them 
or  their  proceeds,  that  a  just  part  thereof  might  be  decreed  to  his 
ward,  the  widow  Elizabeth.  Mr.  DwineU  investigated  the  subject 
and  came  to  the  conclusion,  honestly  but  erroneously,  that  Samuel 
Sen.  had  given  and  delivered  aU  his  notes  to  his  son  Samuel  Jr. 
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Anna  and  Franklin  insisted  that  such  was  the  fact,  and  were  in  pos- 
session of  them  all,  or  their  proceeds,  and  would  not  give  them  up. 
Mr.  DwineU  could  not  have  got  possession  of  said  notes,  or  proceeds, 
without  an  expensive  lawsuit  with  Anna  and  Franklin.  And  he  had 
in  his  possession  or  control  no  personal  property  of  said  Samuel  Sen.  to 
defray  the  expenses  of  such  litigation.  DwineU  rendered  his  adminis> 
tration  account  to  the  probate  court  December  28th,  1858,  in  which  he 
gave  no  credit  to  the  estate  for  any  personal  property .  The  account  was 
allowed,  and  January  14th,  1854,  Holmes  as  guardian  took  an  appeal 
therefrom  to  the  April  Term  of  the  county  t^ourt  1854,  which  was 
duly  entered  and  was  pending  at  the  deCeiase  of  his  ward.  In  No^ 
vember  1853,  Hohnes^  as  guardian,  brought  an  action  of  trespass 
against  Anna  and  Ftanklin  A.  Wooley,  for  the  grass  taken  from  the 
dower  as  before  related.  And  in  August,  1854,  he  brought  another 
like  suit  against  iPranklin  A.  and  certain  of  his  hired  men,  for  the 
grass  tak6n  from  the  dower  in  the  latter  year,  as  before  related ;  both 
actions  were  returnable  to  the  county  court,  and  were  pending  at  the 
decease  df  Elizabeth  Wooley.  The  value  of  the  r^nts  and  profits 
of  one-third  part  of  the  real  estate  from  the  decease  of  Samuel 
Wooley  Jr.,  to  the  time  the  dower  was  siet  out,  was  found  to  be  $65k, 
4nd  the  annual  value  of  such  undivided  third  part  was  found  to  be 
the  same  to  the  tim^  of  the  death  of  th^  widow  Elisabeth,  and  the 
yearly  value  of  the  dower  as  actually  set  out  was  $65.  January 
16th,  1855,  Dr.  Benjamin  H.  Bridgman,  the  present  defendant^  was 
appointed  administrator  npon  the  estate  of  Elizabeth  Wooley,  by  the 
procurement  of  Anna  and  Franklin  A.  Wooley.  And  thereupon  Mr. 
Holmes  made  similar  representations  to  him  as  he  had  done  to  the 
administrator  Dwinell,  with  regard  to  notes  owned  by  Samuel  Sen. 
at  his  decease,  and  urged  him  to  go  forward  with  the  proceedings 
commenced  by  him  as  guardian  to  obtain  for  the  widow  Elizabeth 
her  just  rights  in  the  estate  of  her  husband.  Dr.  Bridgman  gave  no 
decided  answer  at  first,  but  promised  to  investigate  the  subjects  Mr. 
Holmes  rendered  his  guardian  account,  which  was  allowed  by  the 
probate  court,  August  1st,  1855,  in  which  he  was  allowed  a  balance 
due  him  as  such  guardian  for  services  and  expenses  of  $245.6S 
Commissioners  were  appointed  to  adjust  the  claims  against  the  estate 
6{  Elizabeth  Wooley,  and  their  report  was  returned  to  and  accepted 
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by  the  probate  court,  September  10th,  1855,  by  which  a  daim  of  Mr. 
Holmes  was  allowed  of  $252.28,  bein^  the  balance  due  him  on  the 
settlement  of  his  guardian  account  with  interest.  Adminbtrator 
Bridgman  appealed  from  the  commissioners'  report  to  the  April  Term 
of  the  county  court  1856,  and  failing  to  enter  his  appeal  the  judg- 
ment of  the  probate  court  accepting  said  report  was  affirmed  at  that 
Term*  Dr.  Bridgman  returned  no  inventory  of  the  estate  of  Elizar 
beth  Wooley.  January  13th,  1856,  Anna  and  Franklin  A.  Wooley 
gave  a  good  bond  to  Dr.  Bridgman,  to  indemnify  him  against  all  his 
acts  or  omissions  to  act  as  administrator  of  Elizabeth  Wooley.  Both 
before  and  afler  the  giving  of  said  bond.  Holmes  urged  Dr.  Bridgman 
to  allow  the  use  of  his  name  to  prosecute  said  two  trespass  suits,  and 
said  appeal  from  the  allowance  of  administrator  Dwinell's  account, 
and  April  7th,  1856,  tendered  to  him  a  sufficient  bond  of  indemnity. 
After  both  bonds  were  delivered.  Dr.  Bridgman  finally  refused  to 
allow  his  name  to  be  used  for  the  prosecution  of  either  of  said  three 
suits,  and  this  refusal  was  made  in  consequence  of  the  bond  given  to 
him  by  Anna  and  Franklin,  and  without  such  bond  he  would  have 
permitted  Mr.  Holmes  to  proceed  with  the  suits  as  he  desired.  After 
receiving  said  bond  from  the  Wooleys  he  ceased  to  do  any  act  as 
administrator,  and  the  whole  litigation  subsequent  to  that  time  on  the 
part  of  the  defendant  has  been  by  Anna  and  Franklin  A.  Wooley  and 
at  their  expense. 

April  Term,  1856,  judgments  of  nonsuits  in  both  trespass  suits 
were  rendered  against  Holmes,  and  executions  for  costs  issued  against 
him.  And  April  Term,  1857,  the  judgment  of  the  probate  court 
allowing  administrator  DwineU's  account  was  affirmed  for  want  of 
prosecution,  and  judgment  for  costs  rendered  against  Holmes,  and 
execution  issued.  The  executions  in  the  trespass  suits  were  paid  by 
Holmes,  April  22d,  1857,  amounting  at  that  time  to  $34.90.,  and 
July  10th,  1857,  he  paid  the  execution  in  the  appeal  case,  being 
•26.38. 

Upon  the  report  of  the  commissioner  the  court,  at  the  September 
Term,  1862,  Babbett,  J.,  presiding,  pro  fortna^  rendered  judgment 
for  the  defendant,  to  which  the  plaintiff  excepted. 

Butier  d  Wheeler^  for  the  plaintiff. 

The  defendant  was  guilty  of  bad  faith  toward  Holmes,  the  only 
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creditor,  gross  neglect  of  his  duty  as  administrator,  and  a  prostitn- 
tion  of  his  office  entirely  to  the  interests  of  Franklin  and  Anna 
Woolej,  which  were  directly  opposed  to  the  interests  of  the  estate  he 
rq>resented,  and  should  be  charged  with  aU  the  estate  has  lost  by 
reason  of  his  neglect.  Packman's  case,  6  Coke  19  ;  Eames'  Adm'r^ 
V.  CredUon,  4  Vt.  256. 

This  is  the  only  remedy  the  creditor  can  make  available  against  the 
administrator  and  his  sureties.  Bank  of  Orange  County  y.  Kidder^ 
20  YU  519  ;  FrobaU  CouH  v.  Chapvn,  81  Vt.  878. 

The  estate  lost  one-third  of  the  $550.  in  notes  left  by  Samuel 
Wooley  Sen.,  at  his  decease,  and  interest  fhereon,  by  the  neglect  and 
refusal  of  the  defendant  to  prosecute  the  Dwinell  appeal. 

The  widow's  right  to  one-third  of  these  notes  did  not  depend  at  all 
upon  an  assignment  to  her  by  the  probate  court  during  her  lifetime. 
She  took  by  force  of  the  statute  of  distributions,  and  her  interest 
vested  immediately  upon  the  decease  of  her  husband.  FuUer  on  Er- 
rors, 884,  841 ;  8  Peere  Williams  49  ;  4  Bac  Ab.  95 ;  1  Burrow's 
Bep.  87.  , 

No  formal  possession  by  her  or  her  guardian  was  necessary  to 
maintain  the  trespass  suits.  The  setting  out  by  the  commissioners  was 
sufficient.  She  took  the  seizin  of  her  husband  by  appointment  of  the 
law.  But  if  possession  was  necessary,  that  taken  by  Hohnes  as 
guardian  was  sufficient.  4  Mass.  884 ;  1  Wash.  B.  P.  254 ;  lb.  168 
§25. 

The  lease  irom  Dwinell  could  not  have  been  made  to  operate  as  a 
bar  to  either  suit.    C.  S.  840  §5  ;  1  Wash.  B.  P.  254. 

Nor  could  the  lease  from  the  town  of  Grafton  give  any  right  to 
the  use  of  the  dower,  or  in  any  way  affect  these  suits.  Bennington  v. 
McOennesy  1  D.  Chip.  44 ;  6  Vt.  100. 

Her  administrator  might  and  ought  to  have  recovered  one-third  of 
the  rents  and  profits  of  the  real  estate  from  November,  1852,  to  De- 
cember, 1854,  the  time  of  her  decease,  the  value  of  which  the  com- 
missioner reports  to  be  $65.  per  year.  He  neglected  and  refused  be- 
cause of  the  indemnity  of  Franklin  and  Anna  Wooley,  the  persons  of 
whom  it  should  have  been  recovered. 

This  was  bad  faith  to  the  creditor,  and  the  defendant  should  be 
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charged  with  what  he  could  haye  recovered  in  this  waj,  unless  he  is 
charged  for  what  he  might  have  recovered  in  the  trespass  suits. 

H.  E,  Stoughton^  for  the  defendant. 

L  The  course  pursued  bj  the  administrator  DwineU  is  justifiable 
upon  two  grounds.  Ist.  When  he  neglected  to  institute  suits  he  exer- 
cised a  sound  discretion,  and  hence  could  not  be  made  liable.  Heir$ 
of  HoVme^  v.  Holmes^  28  Yt.  765.  And  if  the  report  does  not  show 
facts  sufficient  to  base  the  assumption  of  good  faith  upon,  it  will  be 
re-committcd.  2d.  The  administrator  was  not  bound  to  prosecute  a 
doubtful  claim  without  indeninitj.  Oriswold  v.  Chandler^  5  N«  H. 
492  ;  Andrews  v.  Tucker^  7  Pick.  250. 

If  Dwinnell  could  not  be  made  liable,  then  the  defendant, 
Bridgman,  cannot,  for  his  liability  for  the  notes  is  based  upon 
the  assumption  of  a  liability  which  could  have  been  enforced  against 
DwineU.  The  defendant  was  not  bound  to  prosecute  a  hopeless  suit^ 
even  though  indemnified*    Wyman's  Appeal,  13  N.  H.  18. 

II.  Neither  of  the  trespass  suits  could  be  maintained.  C.  S.,  p. 
363  §  11 ;  lb.  p.  378  §§  4,  15  ;  CuUing  v.  Cox,  19  Vt.  618 ;  Biple^f  v^ 
Yale  et  al.j  16  Vt.  257;  Thurston  v.  The  Estate  of  Holhrook,  31  Vt. 
354. 

in.     The  defendant  is  not  liable  for  other  obvious  reasons. 

1st.  He  had  no  funds,  and  the  bond  ofiered  only  covered  the 
appeal  from  the  allowance  of  Dwinell's  account.  2d.  If  the  bond 
would  cover  the  trespass*  suits,  it  is  sufficient  to  show  that  they  could 
not  have  been  sustained*  dd.  And  there  was  no  bond  nor  any  re- 
quest to  look  for  assets  except  through  the  suits  then  pending. 

Aldis,  J.  The  plaintiff  as  a  creditor  of  the  estate  of  Elizabeth 
Wooley  filed  his  petition  in  the  probate  court,  setting  forth  that  the 
defendant  had  neglected  to  file  any  inventoiy  of  the  property  of  the 
estate  and  to  render  any  account  of  his  administration,  and  praying 
the  court  to  cite  him  in  to  render  his  account,  and  that  he  be  ordered 
to  pay  the  debts  against  the  estate  including  the  claims  of  the  plain- 
tiff. This  proceeding  was  according  to  the  statute.  G.  S.  chap.  54 
§10  et  seq.  The  defendant  appeared  and  rendered  his  account  stating 
that  no  estate  of  the  said  Elizabeth  ever  came  to  his  hands,  and  that 
he  had  made  diligent  search  and  inquiry  for  the  same.    Upon  this 
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tUMSoant  or  statement  a  hearing  was  had,  the  petitionei*  producing 
witnesses  to  show  that  the  administrator  had  not  used  due  diligence 
but  had  been  guiltj  of  fraud  in  the  execution  of  the  duties  of  his 
office.  The  probate  court  decided  that  the  administrator  had  been 
guiltj  of  bad  faith  and  wanting  in  due  diligence,  and  held  him 
chargeable  for  the  property  which  he  would  have  received  as  admin- 
istrator by  the  exercise  of  reasonable  diligence  and  good  faith,  and 
ordered  him  to  be  charged  with  the  sum  of  8647.  lost  to  the  estate 
by  his  bad  faith,  and  that  he  pay  to  the  petitioner  on  demand  his 
claims  against  the  estate,  and  that  nothing  be  allowed  the  adminis- 
trator for  his  services,  they  having  been  rendered  in  bad  faith.  From 
this  decree  and  order  of  the  probate  court  the  administrator  appealed 
to  the  county  court.  The  county  court  appointed  a  commissioner  to 
report  the  facts,  and  upon  his  report  the  hearing  is  now  had«  It  ap- 
pears from  the  report  that  Samuel  Wooley  Sen.,  the  husband  of  Eli- 
zabeth Wooley,  died  in  March,  1849,  seized  of  a  farm  of  the  value 
of  $2,t00.  and  of  good  notes  of  the  value  of  $550.  To  this 
result  the  litigation  has  come  both  before  the  probate  court  and  the 
commissioner.  It  is  admitted  that  he  owned  the  real  estate.  As  to 
the  9550.  in  notes^  the  widow  and  heir  of  Samuel  Wooley  Jr.  claim 
that  Samuel  Sen.  gave  them  before  he  died  to  his  son  Samuel  Jr.  If 
he  did  so  give  them,  then  Elizabeth  would  not  be  entitled  to  her  dis- 
tributive share  of  them ; — if  he  did  not  so  give  them  she  was  entitled 
to  her  share  of  them,  which  could  not  have  been  less  than  one-third 
of  them*  If  the  widow  and  heir  of  Samuel  Jr.  wrongfully  claimed 
and  withheld  them  from  the  widow  Elizabeth,  she  in  her  lifetime,  and 
her  administrator  after  her  death  and  on  behalf  of  her  creditors  was 
entitled  to  such  share.  The  proof  of  such  a  gift  would  devolve  on 
those  who  claimed  title  under  it,  (Anna  the  widow  of  Samuel  Jr. 
and  Franklin  his  son  and  heir ;)  and  the  commissioner  says  he  does 
not  find  such  gift  established  by  any  fair  preponderance  of  proof. 
This  result  thus  arrived  at  both  in  the  probate  and  county  courts  we 
must  regard  as  a  fact  which  would  have  been  established  always  in 
any  just  and  reasonable  litigation,  as  well  by  Dwinell,  the  adminis- 
trator of  Samuel  Sen.,  by  Bridgman,  the  administrator  of  Elizabeth, 
as  by  this  plaintiff;  and  that  the  claim  of  the  widow  and  heir  was 
wrongful  and  untenable. 
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1.  As  to  the  claim  as  to  the  dower  of  Elisabeth  Woolej  ia  her 
husband's  farm. 

It  is  conceded  that  she  had  the  right  to  dower.  Until  assignment 
of  dower  she  was  entitled  to  one-third  of  the  rents  and  profits  of  the 
farm ;  after  assignment  of  dower,  to  the  use  of  the  whole  assigned  to 
her. 

While  her  son  Samuel  Jr.  lived — viz,  from  March,  1849,  to  March, 
1852, — he  supported  her  reasonably,  and  it  is  admitted  by  the  plain- 
tiff that  such  support  should  offset  the  value  of  the  use  of  the  dower 
for  the  same  time.  From  March  to  November,  1852,  the  widow  and 
son  of  8amuel  Woolej  Jr.  supported  her,  and  for  that  time  we  see  no 
reason  why  the  use  of  her  dower  should  not  be  set  off  against  her 
support.  After  that  she  was  supported  by  her  guardian  (the  present 
plaintiff,)  from  November,  1852,  to  July,  1853,  and  his  account  against 
her  estate  appears  to  have  accrued  in  part  for  such  support ; — and  up 
to  the  time  of  her  death  in  December,  1854,  the  plaintiff  appears  to 
have  been  endeavoring  to  obtain  an  assignment  of  dower  for  her  and 
by  suit  against  Anna  and  Franklin  Wooley,  (the  widow  and  heir  of 
Samuel  Jr.,)  to  reach  its  proceeds. 

After  the  appointment  of  the  plaintiff  as  guardian  it  is  obvious  that 
the  use  and  possession  of  the  real  estate  of  his  ward  would  belong  to 
him — and  that  the  lease  of  it  previously  by  the  administrator  of  Sam- 
uel Wooley  Sen.,  or  afterwards  by  the  town  of  Grafton,  would  not 
impair  his  right  to  it.  As  Anna  and  Franklin  Wooley  in  fact  took 
the  whole  use  of  it  to  themselves  without  the  assent  and  against  the 
will  of  the  guardian,  they  would  be  liable  to  him  for  the  value  of 
its  proceeds  thus  wrongfully  taken.  They  knew  that  the  land  was 
set  off  to  the  widow  as  dower  at  the  time  of  the  assignment.  Either 
in  the  action  of  trespass  or  in  some  other  form  they  were 'accountable 
to  the  guardian  for  the  proceeds  of  the  use  of  the  dower  which  they 
had  taken.  The  defendant  Bridgman,  who  was  administrator  of 
Elizabeth,  must  have  been  fully  aware  of  this.  The  guardian,  after 
his  powers  ceased  by  the  death  of  the  widow,  urged  the  defendant  to 
pursue  the  matter  and  obtain  pay  for  this  wrongful  use  of  her  land 
by  Anna  and  Franklin  Wooley.  He  promised  to  investigate.  The 
commissioner  finds  he  would  have  proceeded  to  obtain  redress  for  the 
estate  he  represented,  if  Anna  and  Franklin  Wooley,  the  wrongdoers. 
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whose  interest  it  was  to  have  him  do  nothing,  so  that  they  could  re- 
tain the  widow's  fnnds  in  their  hands,  had  not  given  him  a  bond  to 
indemnify  him  against  all  acts  or  omissions  to  act  as  administrator. 
This  bond  we  can  regard  only  as  an  instrument  to  procure  him  not 
to  do  the  duty  reposed  in  him  by  his  office.  It  was  coUusion  in  their 
wrongdoing  for  him  to  accept  it  and  act  upon  it.  If  he  did  not  act, 
nobody  could.  The  obligors  in  the  bond  thereby  secured  themselves 
from  legal  prosecution  and  got  for  their  own  use  what  really  belonged 
to  the  estate  of  the  widow,  and  should  have  gone  to  the  payment  of 
her  creditors.  In  this  view  we  do  not  deem  it  material  to  decide 
whether  the  assignment  of  dower  would  relate  back  to  the  time  when 
the  commissioner  set  it  out  and  the  guardian  made  entry,  so  as  to  en- 
able him  to  sustain  his  first  suit  in  trespass — ^though  we  incline  to  that 
opinion  ;  for  the  defendant  wholly  refused  to  do  anything — ^to  take 
any  measures  to  secure  to  the  widow's  estate  what  belonged  to  it. 
The  commissioner  says,  after  taking  the  bond  he  ceased  to  do  any  act 
as  administrator.  He  allowed  Anna  and  Franklin  to  grasp  the  whole 
without  any  respect  for  the  rights  of  others  who  had  claims  on  the 
estate.  He  did  this  because  they  gave  him  a  bond,  that  if  he  would 
do  nothing,  and  so  help  them  keep  what  they  had  got,  they  would 
stand  between  him  and  harm.  This  conduct  of  the  defendant  was 
very  far  from  being  fidelity  to  his  trust — it  was  collusion  with  wrongs- 
doers  in  spoiling  the  estate  he  was  bound  to  protect. 

Had  he  done  his  duty  he  would  have  collected  from  Anna  and 
Franklin  the  value  of  the  use  of  the  dower  from  November,  1852,  to 
December,  1854.  Her  right  to  the  value  of  the  use  of  her  thirds  in 
her  husband's  real  estate  did  not  depend  upon  the  assignment  of 
dower  by  metes  and  bounds.  Nor  could  her  husband's  administrator, 
heirs  or  creditors  deprive  her  of  that.  And  after  the  appointment  of 
her  guardian  all  her  rights  vested  in  him,  and  those  who  took  the 
proceeds  were  accountable  to  him. 

The  annual  value  of  the  dower  according  to  the  commissioner  was 
$65.  By  this  estimate  the  administrator  of  Elizabeth  Wooley 
eould  have  coUected  of  Anna  and  Franklin  something  over  $180.00.; 
or  if  the  estimate  be  measured  by  the  damages  in  the  trespass  suits* 
then  at  least  $112. 

8.    As  to  the  personal  property. 
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The  commissioner  reports  that  the  $550.  in  notes  belonged  to 
Samuel  Sen.  when  he  died,  and  as  we  have  already  said,  this  result 
must  have  been  arrived  at  if  any  reasonable  litigation  had  been  at- 
tempted. The  administrator  of  Samuel  Sen.  by  the  use  of  due  dili- 
gence could  have  ascertained  the  facts  and  secured  this  property  for 
the  estate.  For  his  neglect  to  do  so  two  reasons  are  assigned.  FirUy 
that  he  honestly  but  erroneously  believed  that  these  notes  had  been 
given  to  the  son.  If  the  facts  reported  by  the  conunissioner  satisfied 
us  that  he  honestly  and  thoroughly ^  and  without  favor  to  Anna  and 
Franklin  Wooley,  investigated  the  matter,  and  so  had  arrived  at  that 
conclusion,  we  should  not  think  he  ought  to  have  been  held  liable  for 
the  loss  of  them.  But  there  are  other  facts  which  raise  a  strong  pre- 
sumption against  him,  and  lead  us  to  a  different  conclusion,  viz :  that 
he  was  at  least  wanting  in  due  diligence.  He  was  appointed  admin- 
istrator at  the  suggestion  of  the  widow  and  heir  of  Samuel  Jr.  He 
could  as  well  have  investigated  the  matter  and  ascertained  the  facts 
as  this  plaintiff.  He  was  urged  to  do  so,  and  as  events  have  since 
shown,  would  have  succeeded  if  he  had  tried.  He  seems  to  have  re- 
lied upon  the  declarations  of  Anna  and  Franklin,  whose  statements 
were  less  to  be  relied  on  as  they  were  interested  parties.  We  cannot 
resist  the  impression  from  the  facts  stated  in  the  report  that  he  al- 
lowed himself  to  be  influenced  by  them  to  do  nothing,  which  was  all 
they  wanted,  when  his  duty  required  that  he  should  be  independent 
and  diligent  in  pursuing  them  and  reclaiming  what  they  had  wrongs 
fully  got. 

The  second  excuse  offered  for  him  is  that  he  had  no  ^nds  to  enter 
upon  an  expensive  litigation.  But  he  had  the  farm  worth  82700., 
and  the  proceeds  of  two-thirds  of  it.  Instead  of  keeping  this  in  his 
own  hands  he  leased  it  to  the  widow  Anna  and  her  son  Franklin  and 
seems  never  to  have  asked  for  any  rent.  This  looks  much  more  like 
managing  to  aid  them  in  their  claims,  than  endeavoring  to  bring  them 
to  the  test  of  a  legal  investigation.  An  investigation  in  the  probate 
court  would  not  have  been  attended  with  an  unreasonable  expense,*-- 
at  least  would  seem  to  have  been  fully  justifiable  as  a  duty  to  the  es- 
tate he  represented.  The  farm  furnished  him  with  ample  security  for 
all  his  expenses. 

When  Dwinell,  as  administrator  of  Samuel  Wooley  Sen.,  offered 
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his  account  for  allowance,  the  plaintiff  objected  to  the  allowance,  be- 
canse  he  did  not  account  for  this  sum  of  $550 .  Had  that  investiga- 
tion been  then  allowed  to  proceed,  we  cannot  doubt  it  would  have 
resulted  in  charging  him  with  these  notes.  But  here  again  the  inve»< 
tigation  was  prevented  by  the  act  of  this  defendant.  He  took  a  bond 
in  collusion  with  those  who  wrongfully  held  the  fund  to  stifle  investi- 
gation. Thus  from  first  to  last  we  find  a  persistent  effort  to  avoid  a 
legal  trial.  Against  those  thus  unfaithful  to  their  trust,  and  who 
thus  collude  to  stifle  all  legal  investigation  of  unjust  claims,  every 
presumption  is  to  be  made.  We  think  the  defendant  should  be  made 
chargeable  with  the  third  of  the  $550.  of  notes  which  belonged  to 
Samuel  Sen.  at  his  decease.  This  sum,  with  interest  from  March, 
1849,  belongs  to  the  estate  of  the  said  Elizabeth,  and  at  the  time  of 
the  allowance  of  the  plaintiff's  account  (September  10th,  1855)  was 
more  than  enough  to  pay  it.  The  amount  chargeable  to  the  defend- 
ant for  the  use  of  the  dower  would  be  more  than  the  other  claims  of 
the  plaintiff; — it  would  be  (calling  the  period  two  years  during  which 
Franklin  and  Anna  had  what  they  should  have  accounted  for  to  the 
guardian)  the  sum  of  $130.  with  interest  from  December,  1854. 
The  plaintiff  paid  on  the  22d  of  April,  1857,  $34.90.  on  the  execu- 
tions in  the  trespass  suits,  and  on  the  10th  of  July,  1857,  $26.88., 
the  costs  in  the  appeal  case.  These  claims  of  the  plaintiff  with  in- 
terest amount  to  less  than  the  rents  and  profits  of  the  dower  for  which 
we  hold  the  defendant  chargeable. 

We  think  the  decree  of  the  probate  court  charging  the  defendant 
with  an  amount  equal  to  the  claims  of  the  plaintiff,  as  above  stated, 
was  correct  and  should  be  affirmed.  The  pro  forma  judgment  of  the 
county  court  is  reversed  and  judgment  rendered  that  the  defendant  is 
chargeable  with  loss  to  the  estate  of  Elizabeth  Wooley,  deceased, 
arising  from  his  want  of  due  diligence  and  his  fraud,  for  a  sum  equal 
to  the  account  of  the  plaintiff  allowed  against  said  estate,  (being 
$252.28.  with  interest  from  September  10th,  1855,)  and  the  sums 
paid  by  the  plaintiff  on  the  executions  in  the  trespass  suits,  (being 
$34.90.  and  interest  from  April  22d,  1857,)  and  the  sum  paid  for 
costs  in  the  appeal  case,  (being  $26.38.  with  interest  from  July  10th, 
1857,) — and  that  the  decree  of  the  probate  court  ordering  the  defend- 
ant Bridgman  to  pay  the  above  amounts  to  the  plaintiff  b^  f^ffirmed 
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with  C06t8*  As  Bridgmao  has  deceased  since  this  suit  has  been 
pending,  and  Joel  Davis  has  entered  as  administrator  of  his  estate, 
he  will  be  ordered  to  pay  the  same  to  the  plaintiff  out  of  the  estate 
of  said  Bridgman.  This  judgment  is  to  be  certified  back  to  the 
probate  court,  pursuant  to  the  statute. 
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Pleading.    Evidence,     Corporation.      Agency,     Fire  District. 

If  a  defendant  corporation  in  a  boolL  account  action  would  deny  its  alleged  cor- 
porate existence  the  question  shonld  be  raised •4>7  plea  before  Judgment  to  ac- 
count is  rendered. 

It  appeared  ftom  the  records  of  the  defendant  fire  district,  that  at  a  certain  meeting 
of  the  district,  after  choosing  a  moderator,  it  was  voted  to  a4)onm  to  another 
place  in  the  district,  where  the  district  proceeded  to  transact  other  business.  The 
defendant  offered  to  prove  by  parol  that  at  said  meeting,  the  district  met  and 
voted  to  adjourn  "  without  day  *'  before  transacting  any  other  business,  and 
thereupon  the  members  of  the  meeting  dispersed,  and  subsequently,  on  the  same 
evening,  and  late,  after  many  voters  had  retired,  a  few  voters  of  the  district  got 
together  and  did  the  business  recorded,  and  that  the  clerk  neglected  to  record  the 
first  vote  to  adjourn.  BOd,  that  this  evidence  was  properly  rcijected  by  the 
auditor. 

One  article  in  a  warning  of  a  meeting  of  the  defendant  fire  district  read  as  follows : 
"To  see  if  the  district  will  vote  to  purchase  a  fire  engine,  hooks  and  ladders  and 
buckets,  or  any  portion  thereof,  for  protection  against  fire,  and  to  raise  money  to 
defhiy  the  expense  of  the  same,  or  for  any  other  purpose."  At  the  meeting  it 
was  voted,  among  other  things,  "  to  choose  an  agent  to  purchase  whatever  of 
fire  apparatus  the  district  may  vote  to  buy;"  "that  $500.  be  appropriated  to  de- 
flray  the  expenses  and  preparation  of  suitable  fire  apparatus  for  the  use  of  this 
fire  district;"  and  it  was  fbrther  voted,  "  that  the  agent  be  instructed  to  expend  a 
sum  not  to  exceed  $1,000.  which  shall  include  fire  apparatus  and  reservoirs,  and 
all  things  necessary  for  the  protection  of  the  district  ftom  fire."  The  plaintiA 
had  a  copy  of  the  proceedings  of  this  meeting.  Held,  that  the  article  in  the 
warning  was  sufflclentiy  definite  and  certain  to  support  the  votes. 

JBeU,  also,  that  the  district  had  the  right  to  make  contracts  by  an  agent  fbr  the 
purposes  contemplated  in  said  votes. 

EM,  farther,  that  the  agent  appointed,  in  purchasing  a  fire  engine  and  apparatus 
with  it  to  the  value  of  $7130.  did  not  exceed  the  authority  conferred  upon  him, 
and  his  acts  are  binding  upon  the  district.    Peck,  J,,  dissenting. 

Book  Account.    The  plaintiffs'  account  was  for  a  fire  engine  and 
certain  other  articles  charged  at  8758.  with  interest  from  August  1st, 
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1802,  to  April  15th,  1863,  $17.05,  making  in  the  whole  $775.05, 
which  was  allowed  by  the  auditor  subject  to  the  opinion  of  ike  court 
upon  the  following  facts,  which  were  proved : 

On  the  16th  day  of  January,  1856,  Benjamin  Mnitj  and  I.  P. 
Kendall,  two  of  the  selectmen  of  the  town  of  Jamaica,  pursuant  to 
an  application  signed  by  twenty  or  more  freeholders  resident  in  the 
village  of  Jamaica  and  vicinity,  proceeded  to  set  out  and  establish  Ik 
fire  district  in  said  town,  to  be  called  *^  Fire  District  No.  1,  in  Ja^* 
maica." 

The  board  of  selectmen  consisted  of  three  members.  No  evidence 
was  offered  tending  to  show  that  the  other  selectman  acted  in  the 
matter  of  establishing  said  fire  district.  The  selectmen  so  acting  in  the 
premises  left  their  proceedings  in  the  town  clerk's  office,  to  be  there  re- 
corded, on  the  19th  of  January,  1856.  On  the  16th  of  January,  1856, 
said  Benjamin  Muzzy  and  I.  P.  Kendall  warned  a  meeting,  as  selectmen, 
of  the  legal  voters  of  <'  Fire  District  No.  1,  this  day  established,"  to 
meet  at  the  town  house,  in  said  district,  on  the  25th  day  of  January, 
1856,  at  6^  o'clock,  P.  M.,  to  organize  said  district.  The  legal  vot- 
ers met  pursuant  to  notice,  and  chose  a  moderator,  clerk,  and  pruden* 
tial  committee. 

The  next  meeting  of  the  fire  district  was  warned  on  the  29th  of 
December,  1856,  and  holden  on  the  5th  day  of  January,  1857,  when, 
according  to  the  records,  after  electing  a  moderator,  it  was  voted  to 
adjourn  to  the  office  of  B.  C.  Knowlton  in  said  district,  where  other 
business  was  transacted. 

The  defendant  offered  to  prove  by  parol,  that  at  the  meeting  last 
above  mentioned,  the  district  met  and  voted  to  adjourn  "without 
day,"  before  transacting  any  other  business,  and  thereupon  the  mem* 
bers  of  the  meeting  dispersed,  and  subsequently  on  the  same  evening, 
and  late,  after  many  voters  had  retired  to  bed,  a  few  voters  of  the 
district  got  together  and  did  the  business  recorded,  and  that  the  clerk 
neglected  to  record  the  first  vote  to  adjourn.  This  evidence  was 
objected  to  by  the  plaintiffs,  and  excluded, — to  which  the  defendants 
excepted.  Other  meetings  were  warned  and  holden  from  time  to 
time.  On  the  30th  day  of  December,  1861,  a  meeting  was  warned 
by  Elliot  E.  Kellogg,  clerk,  to  be  holden  on  the  first  Monday  in  Jan- 
uary, 18G2.  The  third  article  in  the  warning  is  as  follows:  "  To 
see  if  the  district  will  vote  to  purchase  a  ^e  enginoi  hooks  and  lad* 
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den,  and  buckets,  or  any  portion  thereof  for  protection  against  fire, 
and  to  raise  money  to  defray  the  expense  of  the  same,  or  for  any 
other  purpose."  At  this  meeting  the  fire  district,among  other  things, 
voted,  **  That  a  committee  of  three  be  appointad  by  the  chair  to  en- 
quire into  and  report  the  number  of  reservoirs  and  their  location, 
necessary  for  the  use  of  the  village.  Also  the  number  of  fire  hooks 
and  ladders  necessary  for  the  same  purpose,  and  their  cost,  and  also 
the  cost  of  a  suitable  fire  engine ;  said  committee  to  report  at  an  ad- 
journed meeting/'  After  appointing  a  committee  of  three  persons,  it 
was  voted  to  adjourn  three  weeks.  The  defendant  fire  district  met 
pursuant  to  adjournment,  and,  after  hearing  the  report  of  the  com- 
mittee, (which  contained  statements  and  estimates  in  detail,  of  the 
probable  cost  of  a  suitable  fire  engine,  reservoirs,  and  other  appara- 
tus for  extinguishing  fires ;)  among  other  things,  voted — ^*^  To  choose 
an  agent  to  purchase  whatever  of  fire  apparatus  the  district  may  vote 
to  buy."  «^  Chose  C.  D.  Bead,  said  agent."  Voted,  •<  To  appoint  a 
committee  to  locate  and  build  suitable  reservoirs,  also  to  be  advisoiy 
with  the  agent"  *^B.  Muzzy,  J.  E.  Butler,  and  D.  H.  Rice  were 
appointed  said  committee."  It  was  further  voted,  ^^  That  S500.  be 
appropriated  to  defray  the  expenses  and  preparation  of  suitable  fire 
apparatus  for  the  use  of  this  fire  district. 

And  it  was  also  further  voted,  '^  That  the  agent  be  iustructed  to 
expend  a  sum  not  to  exceed  one  thousand  dollars,  which  shall  include 
fire  apparatus  and  reservoirs,  and  all  things  necessary  for  the  protec- 
tion of  the  district  from  fire."  Read  was  present  when  chosen  agent 
and  accepted  the  office.  After  his  appointment,  and  before  the  pur- 
chase hereinafter  mentioned.  Bead  visited  Boston  and  conferred  with 
the  plaintifis,  who  were  manufacturers  of  and  dealers  in  fire  engines, 
&c.,  and  ascertained  from  them  the  prices  for  which  different  en- 
gines, hose,  &c.,  could  be  procured.  Upon  his  return  to  Jamaica 
Read  advised  with  John  £.  Butler  about  the  kind  of  fire  engine  it 
was  expedient  to  purchase,  but  did  not  advise  with  Benjamin  Muzzy, 
who  was  out  of  town,  nor  did  he  advise  with  D.  H.  Rice,  the  other 
member  of  the  ''  advisory  committee,"  personally,  but  was  informed 
by  Mr.  Butler  that  Rice  approved  of  the  purchase  of  the  same  kind 
of  an  engine  as  was  afterwards  obtained.  While  Read  was  in  Bos. 
ton  he  gave  the  plaintiffs  a  copy  of  the  proceedings  of  the  meeting 
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at  which  he  was  chosen  agent,  and  on  or  about  the  20th  of  Jane, 
1862,  he,  as  agent  of  the  defendant,  sent  to  the  plaintiffs  a  written 
order  for  the  fire  engine  and  other  articles  charged  in  the  plaintiffs' 
account.  And  the  plaintiffs  soon  after  forwarded  the  same  by  rail- 
road to  Brattleboro  depot,  from  which  they  were  taken  to  Jamaica 
village,  but  by  whom  did  not  appear.  At  the  meeting  holden  on  the 
first  Monday  in  January,  1862,  a  prudential  committee  of  said  fire 
district  were  chosen.  Read  did  not  advise  with  any  of  the  members 
of  the  prudential  committee  about  the  purchase  of  the  plaintiffs.  In 
point  of  fact  the  committee  were  opposed  to  the  purchase  of  this  prop- 
erty of  the  plaintiffs,  and  when  delivered  at  Jamaica  village  refused 
to  accept  of  any  portion  of  it,  and  never  have  accepted  it.  The  pru- 
dential conmiittee  did  not  express  any  dissent  to  the  purchase  by 
Read  until  after  it  was  completed,  nor  did  they  have  any  opportunity 
to  do  so ;  yet  Read  supposed  they  were  not  in  favor  of  it. 

The  listers  of  Jamaica  never  made  any  designation  of  any  portion 
of  the  real  estate,  or  other  property  subject  to  taxation  to  fire  district 
No.  1,  and  no  tax  has  ever  been  voted  or  assessed  upon  any  grand 
list,  to  defray  any  expenses  of  the  district. 

The  court  at  the  April  Term,  1863,  Babbistt,  J.,  presiding,  ac- 
cepted the  report,  and  gave  judgment  ^o  forma^  in  favor  of  the 
plaintiffs  for  the  sum  found  due  by  the  auditor, — ^to  which  judgment 
the  defendant  excepted* 

A,  Stoddard  and  E.  E.  Kellogg^  for  the  defendant. 

Butler  d>  Wheder^  for  the  plaintiffs. 

Eellogo,  J.  This  is  an  action  on  book  account,  and  it  comes  to 
this  court  upon  exceptions  taken  by  the  defendant  to  the  judgment  of 
the  county  court  in  favor  of  the  plaintiff  on  the  auditor's  report. 

The  first  question  insisted  upon  by  the  defendant  is  a  denial  of  its 
legal  existence  as  a  corporation.  No  question  in  respect  to  the  de- 
fendant's legal  existence  was  raised  by  plea,  and  we  think  that, 
after  a  judgment  to  account,  it  is  too  late  to  make  any  objection  to 
further  proceedings  in  the  suit  on  this  ground.  The  auditor  is  not 
the  proper  tribunal  to  try  the  question  whether  there  is  such  a  cor- 
poration as  the  defendant  in  existence.  His  duties  are  to  *^  hear, 
examine,  and  adjust  the  accounts  between  the  parties ;"  and,  if  the 
defendant  ^ould  deny  its  alleged  corpon^  eadstenc^,  tbe  (juestioB 
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should  be  raised  hj  plea,  before  judgment  to  account  is  rendered. 
B7  Bttbmltting  to  a  judgment  to  account,  a  defence  to  the  suit  on  this 
ground  should  be  considered  as  waived..  If  no  such  corporation  is  in 
existence,  the  defendant  cannot  be  prejudiced  by  *he  taking  of  the 
account,  ner  by  any  judgment  rendered  thereon.  In  that  case,  the 
judgment  would  be  a  mere  nullity,  and  ineffectual  for  any  purpose ; 
and  the  plaintiff  would  take  it  at  their  own  risk,  quantum  valeatu 
In  this  view  of  the  matter,  we  have  not  regarded  the  alleged  irregu* 
larities  in  the  organization  of  the  fire  district  as  being  entitled  to 
consideration.  In  the  absence  of  any  plea  putting  in  issue  the 
proper  existence  of  the  fire  district  as  a  corporation,  we  think  that 
sufficient  appears  in  the  auditor's  report  to  show  that  it  is  a  corpora- 
tion de  facto^  and  to  warrant  proceedings  against  it  as  such. 

We  think  that  the  auditor  properly  rejected  the  proof  offered  is 
respect  to  tbe  adjournment  of  the  meeting  held  on  the  5th  of  Janu- 
ary, 1857,  because  the  effect  of  the  testimony  would  be  to  add  to 
and  alter  the  record  of  the  proceedings  of  that  meeting,  and  the  fact 
sought  to  be  established  by  the  testimony  would,  4f  proved,  have  no 
bearing  on  any  question  properly  before  him  on  the  hearing. 

The  inhabitants  of  any  fire  district  are  authorized,  at  any  legal 
meeting,  to  vote  a  tax  on  the  grand  list  of  the  persons  and  property 
within  the  district  for  the  purpose  of  protecting  the  property  within 
the  district  from  damage  or  destruction  by  fire.  Acts  of  1854,  No» 
7,  §  6  ;  (G.  S.,  p.  122,  §  171.)  This  authority  to  raise  mouey  by  taxa* 
tion  is  plenary  and  unrestricted.  The  purchase  of  engines,  hose,  and 
other  fire  apparatus  is  one  of  the  chief  objects  sought  to  be  attained 
in  the  organization  of  fire  districts;  and  the  statute  has  left  the 
powers  of  the  district  wholly  unlimited  in  this  respect,  but  it  has 
provided  that  the  prudential  committee  of  the  district  shall  not  have 
power  in  any  case  to  bind  the  district  for  the  payment  of  any  greater 
sum  of  money  than  shall  have  been  already  voted  or  collected.  (Acts 
of  1860,  No.  26,  §  2.)  This  is  a  limitation  merely  on  the  discretion- 
ary power  or  authority  of  the  prudential  committee,  but  it  is  no  lim- 
itation on  the  powers  of  the  district  as  a  corporation. 

The  section  of  the  act  of  1860  in  relation  to  the  duties  of  the  pru- 
dential conunittee  provides,  among  other  things,  that  they  shall  have 
powfltr  to  hmJds  all  needful  eoatnMtet  and  expend  the  moneys  of  the 
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district  in  sach  manner,  for  the  preservation  of  property  in  sucli  dis- 
trict from  damage  or  destraction  by  fire,  as  they  shall  deem  neces- 
sary, and  to  draw  orders  on  the  treasury  therefor.  The  purchase  of 
a  fire  engine  and  the  instmments  or  apparatus  used  with  it  was  a 
transaction  clearly  within  the  scope  of  the  corporate  power  conferred 
hy  the  statute  on  fire  districts,  and  the  power  to  raise  taxes  for  the 
purpose  of  protecting  property  in  such  districts  from  damage  or  de» 
struction  by  fire  implies  the  power  to  make  such  expenditures  as  are 
necessary  and  proper  to  effect  that  puipose,  except  in  cases  in  which 
the  exercise  of  this  power  is  restricted  or  restrained  by  statute.  The 
only  restriction  upon  the  mode  in  which  a  fire  district  may  make  con- 
tracts is  contained  in  the  Acts  of  1857,  No.  36,  §  1,  (G.  8.  p.  128, 
§  22,)  and  this,  in  terms,  is  applicable  only  to  purch&ses  of  real  and 
personal  estate  ^^  necessary  for  the  protection  and  preservation  of  the 
engine,  hose,  and  other  fire  apparatus  of  the  district,'^  and  **  the  ap- 
paratus for  extinguishing  fires,"  mentioned  in  that  section,  is  referred 
to  only  for  the  purpose  of  limiting  aad  defining  the  amount  of  othar 
property  which  fire  districts  may  take  and  hold.  As  to  a  person 
with  whom  it  contracted  a  pecuniary  liability  arising  on  contract^  a 
fire  district,  being  not  otherwise  limited  in  respect  to  its  power  to 
enter  into  the  contract,  or  to  the  persons  through  whom  that  power 
should  be  exerted,  would  stand  on  the  same  footing  with  a  private 
corporation  or  an  individual ;  and  it  might  accordingly  make  a  oon« 
tract  by  an  agent  chosen  by  a  vote  of  the  district  for  that  puipose. 
Angell  <&  Ames  on  Corp.,  22,  266. 

We  think  that  the  third  article  in  the  warning  for  the  meeting  of 
the  district  which  was  held  on  the  first  Monday  of  January,  1862, 
was  sufficient^  definite  and  certain  to  support  the  votes  of  the  dis- 
trict at  that  meeting  in  respect  to  procuring  apparatus  for  extinguish- 
ing fires,  and  the  appointment  of  an  agent  to  purchase  the  same. 
Dix  et  aL  v.  Scho<d  District  No.  2  w  WUmington^  22  Vt.  309  ;  Xoore 
V.  BeaUie^  33  Vt.  219.  The  appointment  of  a  committee  of  three 
persons  to  ^'  be  advisory  with  the  agent "  did  not  limit  the  power  ex- 
pressly conferred  upon  the  agent,  aad  we  think  that  the  terms  of  the 
vote  under  which  that  committee  was  appointed  very  strongly  imply 
that  the  duties  of  this  committee  were  intended  to  be,  in  respect  to 
the  agent,  advisory  oiAj.    The  agent  was  appointed  by  the  vote  of 
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the  district  '*  to  purchase  whatever  of  fire  apparatus  the  district  maj 
vote  to  buy ;  and  the  district  thereupon  voted,  (1.)  ^'  that  8500.  be 
appropriated  to  defray  the  expenses  and  preparation  of  suitable  fire 
apparatus  for  the  use  of  the  district,"  and  (2.)  '^  that  the  agent  be 
instructed  to  expend  a  sum  not  to  exceed  $1000.,  which  shaU  include 
fire  apparatus  and  reservoirs,  and  all  things  necessary  for  the  protec- 
tion of  the  district  from  fire."  By  these  votes,  the  district  conferred 
upon  the  agent  an  authority  to  pledge  its  credit  which  was  not  con* 
ferred  by  the  statute  on  its  prudential  committee  ;  and  this  special 
authority  could  as  properly  be  conferred  on  an  agent  appointed  for 
that  purpose  as  upon  the  prudential  committee.  If  the  district  had 
Voted  to  confer  this  authority  upon  its  prudential  committee,  that 
-  committee  would,  quoad  hoc,  have  been  merely  special  agents  of  the 
district.  The  chief  question  in  the  case  is  whether  the  agent  ex* 
ceeded  the  authority  which  the  district  conferred  upon  him ;  and 
this  question  is  dependent  wholly  on  the  construction  and  interpreta- 
tion of  the  votes  of  the  district.  It  is  not  claimed  that  the  contracts 
of  the  agent  exceeded  the  limit  specified  in  the  last  vote,  and  that 
vote  clearly  authorized  an  expenditure  of  a  sum  not  exceeding  one 
thousand  dollars  in  the  whole  *^  for  fire  apparatus  and  reservoirs, 
and  all  things  necessary  for  the  protection  of  the  district  from  fire." 
We  think  that  this  vote  enlarged  the  authority  conferred  by  the  first 
vote,  and  that  the  agent,  in  ordering  of  the  plaintifis  the  fire  engine 
and  other  articles  charged  in  their  account,  acted  within  the  power 
conferred  upon  him,  and  that  his  proceedings  were  binding  on  the 
district.  The  plaintifis  do  not  appear  to  have  been  informed  that  the 
prudential  committee  or  any  other  persons  in  the  district  disapproved 
of  the  acts  of  the  agent,  and  were  justified  in  dealing  with  him  as 
the  agent  of  the  district  so  long  as  he  acted  within  the  authority  con- 
ferred upon  him. 

Judgment  of  the  county  court  for  the  plaintifis  affirmed. 

Peck,  J.,  dissented,  on  the  ground  that  the  agent  exceeded  his  au- 
thority, and  that  the  exact  extent  of  his  authority  was  known  to  the 
plaintifis  at  the  time  of  giving  them  the  order  for  the  fire  engine  and 
the  other  articles  which  are  charged  in  their  account  against  the 
district. 
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Promisaory  Note,     Connderation.     Payment.     CoutUer^aim^ 

The  pUtintiiTg  evidence  tended  to  prove  that,  upon  the  deflsndant^s  request  the 
plaintiff  received  of  the  defendant  two  notes  against  the  defendant's  son,  and 
$100.  to  be  paid  to  a  creditor  of  tJie  defendant's  son,  and  gave  his  note  to  the 
defendant  for  the  amount  of  the  two  notes  and  the  $100.,  after  dedacting  $30. 
which  the  defendant  owed  the  plaintiff  for  a  colt;  that  this  was  done  upon  the 
repeated  assurance  of  the  defendant  that  the  plaintiff  should  not  lose  by  the 
transaction ;  that  the  defendant  promised  the  plaintiff  not  to  call  on  him  for  pay- 
ment until  he  should  have  collected  it  of  the  son ;  that  the  plaintiff  made  a  small 
payment  on  said  note,  and  then  took  it  up  by  giving  a  new  note  for  the  balance 
payable  on  demand;  that  the  defendant  transferred  the  new  note  to  B.  who 
called  on  the  plaintiff  for  payment,  and  he  paid  the  amount  without  attempting 
to  defend  against  it.  Held,  that  the  plainttfTs  evidence  did  not  show  a  case  of 
voluntary  payment  of  a  note  legally  invalid  for  want  of  consideration. 

Instead  of  the  plaintiff's  evidence  making  a  case  of  no  consideration  in  the  note, 
it  was  a  case  of  an  independent  counterclaim  on  the  part  of  the  plaintiff  against 
the  defendant,  and  as  such  the  plaintiff  was  not  bound  to  set  it  up  in  deftnee,  or 
lose  it. 


48  WINDSOR  COUNTY, 

Taggart  v.  Rice. 

Assumpsit.  The  declaration  contained  a  special  count  covering 
the  whole  caase  of  action,  and  the  common  counts.  Plea,  the  gen- 
eral issue.  Trial  by  jury,  December  Term,  1862,  Barrett,  J.,  pre- 
siding. 

The  special  count  and  the  plaintiff's  evidence,  together  with  a  claim 
of  the  defendant's  counsel  upon  the  trial,  and  the  charge  in  respect 
thereto,  are  substantially  set  forth  in  the  opinion  of  the  court 

Verdict  for  the  plaintiff.     Exceptions  by  the  defendant. 

Waahbum  db  Marshy  for  the  defendant,  maintained  that  the  plain- 
tiff could  have  successfully  resisted  payment  of  the  note  to  the  de- 
fendant on  the  ground  of  the  want  of  consideration,  and  having  vol- 
untarily paid  the  same,  he  cannot  recover  back  the  same  money  in 
this  suit ;  and  that  the  court  should  have  charged  as  requested,  and 
that  the  charge  as  given  was  erroneous ;  and  cited  upon  the  point 
that  there  was  no  consideration.  Mills  v.  Wymauy  3  Pick.  207 ;  1 
Pars,  on  Cont.  356-7-8-9,  and  note  h;  Burnet  v.  Bisco,  4  Johnson 
235;  Oeer  v.  Archer,  2  Barb.  420;  and  upon  the  point  that  the 
money  paid  voluntarily  cannot  be  recovered  back  in  this  action,  Ste" 
vens  V.  Head,  9  Vt.  174. 

A*  P.  Hunton,  for  the  plaintiff,  maintained  that  there  was  no  error 
in  the  charge  of  the  court  t)f  which  the  defendant  has  reason  to 
complain ;  that  there  was  no  infirmity  in  the  note  for  want  or  failure 
of  consideration ;  that  the  plaintiff  could  not  have  defended  against 
the  note  on  the  ground  that  the  defendant  had  promised  not  to  call 
on  him  for  payment  until  after  his  son  had  paid  the  plaintiff,  because 
the  note  was  conclusive  as  to  the  time  when  it  fell  due ;  that  the 
plaintiff  was  not  obliged  to  defend  on  the  ground  of  avoiding  circuity 
«f  action,  because  if  he  had  succeded  on  the  first  note,  he  would  still 
have  had  a  cause  of  action  for  the  price  of  the  colt,  and  on  the  sec- 
cad,  for  the  price  of  the  colt  and  the  amount  paid  on  the  first  note  ; 
an4  that  if  the  court  should  hold  that  there  was  no  consideration  for 
the  oote«  then  the  plaintiff  can  recover  on  the  common  counts. 

Poland,  Ch.  J.  The  defendant's  request  to  the  court,  and  the 
charge  thereon  to  which  exception  is  taken,  are  based  upon  the  as- 
fumption  that  the  facts  are  all  found  by  the  jury,  which  the  plaintiff's 
evidence  tended  to  prove. 

The  defendant  held  two  notes  against  his  son,  B.  F.  Rice,  of  about 


FEBEUABT  TERM,   1864.  4B 


Tnggtkrtv,  Bice. 


$96,,  and  his  son  vras  also  indebted  to  Chester  Baxter  in  the  sum  of 
$100.,  which  the  defendant  for  some  reason  desired  to  have  paid  and 
for  which  he  was  willing  to  advance  the  money,  but  was  not  willing 
to  accept  his  son  as  debtor  for  the  amount,  believing  or  professing  to 
believe  that  his  son  would  be  more  likely  to  repay  the  amount  to  some 
other  person  than  to  him.     The  defendant  therefore   applied  to  the 
plaintiff,  and  requested  him  to  take  the  two  notes  against  his  son, 
and  one  hundred  dollars  in  money  to  pay  to  Baxter,   and  give  his 
note  to  the  defendant  for  the  amonnt  of  both  notes  and  money,  de- 
ducting the  sum  of  thirty  dollars  which  the  defendant  owed  the  plain* 
tiff  for  a  oolt.     The  plaintiff  does  not  seem  to  have  expected  that  he 
oould  in  any  way  be  the  gainer  by  entering  into  such  arrangement, 
and  hesitated  as  to  accepting  the  offer,  fearing  that  he  should  lose  the 
amount  for  which  he  thus  made  himself  liable,  but  upon  the  defend- 
ant's repeated  assurance  that  he  would  not  and  should  not  lose  it,  he 
finally  consented  to  do  as  the  plaintiff  requested.      Accordingly  he 
took  from  the  defendant  the  two  notes  against  his  son,  and  the  hundred 
dollars  to  pay  to  Baxter,  and  gave  his  own  note  to  the  defendant  for 
the  amount,  deducting  thirty  dollars  due  him  from  the  defendant  for 
the  colt.     The  fair  tendency  and  meaning  of  the  plaintiff's  testimony 
as  to  the  transaction  between  the  parties  is,  that  the  plaintiff  really 
became  the  purchaser  and  owner  of  the  two  notes  against  the  son, 
and  also  the  creditor  of  the  son  for  the  hundred  dollars  paid  to  Bax- 
ter, and  that  these  amounts  when  paid  by  the  son,  if  paid  at  all,  were 
to  be  paid  to  the  plaintiff.     In  this  view  there  was  ample  considera- 
tion for  the  note  which  the  plaintiff  executed  to  the  defendant.     It 
was  a  purchase  of  the  son's  two  notes  of  the  defendant,  and  a  loan 
of  money  by  the  defendant  to  the  plaintiff  to  pay  or  take  up  the  son's 
note  to  Baxter.     The  plaintiff's  evidence  tended  to  prove  that  w^hen 
the  original  note  was  given,  and  also  when  that  was  exchanged,  and 
another  given  for  the  balance  still  unpaid,  the  defendant  promised  the 
plaintiff  that  he  would  not  call  on  him  for  payment  until  he  should 
have  collected  it  out  of  the  son.     The  parties  seem  to  have  treated 
the  plaintiff's  note  t(^  the  defendant  as  a  valid  and  real  obligation 
against  the  plaintiff,  as  his  own  debt  against  the  defendant  was  turned 
in  to  reduce  it,  and  he  made  a  payment  upon  it  to  the  defendant  be- 
fore the  first  note  was  exchanged  for  the  second.    The  reUance  of 
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the  plaintiff  for  his  security  and  safetj  in  the  transaction  was  upon 
the  defendant's  assurance,  that  if  he  would  comply  with  his  request, 
and  enter  into  the  arrangement,  which  the  defendant  hoped  would  in- 
duce his  son  to  make  payment,  he  should  not  lose  by  it ;  in  sub- 
stance, a  guaranty  that  the  son  should  pay  the  claims  that  the  plaintiff 
held  against  him,  and  also  upon  the  defendant's  assurance  that  he 
would  not  call  for  payment  on  the  plaintiff's  note  until  the  plaintiff 
had  collected  the  amount  of  the  son.  This  agreement  or  promise  of 
the  defendant  was  upon  ample  consideration,  as  the  plaintiff  entered 
into  the  arrangement  and  gave  his  note  at  the  request  and  for  the  sole 
benefit  of  the  defendant.  But  before  the  plaintiff  did  or  could  col* 
lect  anything  of  the  son,  the  defendant  transferred  the  plaintiff's  note 
to  Rogers,  who  called  on  the  plaintiff  for  payment,  and  he  did  pay 
the  amount  without  attempting  to  defend  against  it.  The  defendant's 
counsel  claimed  that  if  these  facts  were  found,  the  note  given  by  the 
plaintiff  was  without  legal  consideration,  and  that  therefore  when 
the  plaintiff  was  called  upon  to  pay  it,  he  should  have  asserted  his 
defence  on  that  ground,  and  that  not  having  done  so,  his  payment 
was  a  voluntary  one,  and  therefore  he  could  maintain  no  action  to 
recover  back  the  amount  so  paid.  The  court  told  the  jury  that  if 
the  plaintiff  made  the  payments  voluntarily,  without  protest  or  objec- 
tion, he  could  not  recover  them  back  in  this  suit,  but  that  if  the  pay- 
ments were  made  under  protest  and  objection,  and  because  payment 
was  insisted  on,  and  to  avoid  being  sued,  then  he  could  recover. 
This  is  not  the  whole,  but  the  substance  of  the  charge. 

The  important  enquiry  is,  whether  the  defendant  was  entitled  to 
have  the  jury  instructed  that  the  plaintiff's  evidence  showed  the 
plaintiff's  note  invalid  for  want  of  consideration,  and  that  he  might 
have  successfully  defended  against  it  on  that  ground,  so  as  to  make  it 
a  case  of  voluntary  payment  of  an  unfounded  claim  in  law.  If  the 
court  below  acceded  to  this  view  when  they  ought  not  to,  and  then 
allowed  the  plaintiff  to  avoid  it,  by  proof  of  his  making  payment  un- 
der protest,  which  would  be  no  answer  if  the  view  were  a  sound  one, 
it  is  no  error  for  which  the  judgment  should  be  reversed.  It  was 
only  granting  to  the  defendant  more  than  he  was  entitled  to,  and 
putting  the  jury  to  find  a  fact  proved  by  the  plaintiff,  which  he  was 
not  bound  to  prove. 
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As  abreadj  intimated,  we  think  the  note  was  not  invalid  for  want 
of  consideration  ;  that  the  result  of  the  arrangement  was  to  make 
the  plaintiff  the  real  purchaser  and  owner  of  the  debts  against  the 
son,  and  that  the  real  claim  of  the  plaintiff  against  the  defendant  was 
upon  his  assurance  or  guaranty  that  the  the  son  should  pay  the 
amount  of  his  liabilities  to  the  plaintiff,  and  his  agreement  not  to  call 
for  payment  on  the  plaintiff's  note  until  the  son  should  make  such 
payment.  Instead  of  the  plaintiff's  evidence  making  a  case  of  no 
consideration  in  the  note,  it  was  a  case  of  an  independent  counter- 
claim on  the  part  of  the  plaintiff  against  the  defendant.  Whether 
this  could  in  any  way  have  been  successfully  urged  as  a  defence  to 
the  note,  it  is  not  necessary  to  determine ;  as  a  counter-claim,  the 
plaintiff  was  not  bound  to  set  it  up  in  defence  or  lose  it. 

The  agreement  not  to  call  for  payment  on  the  note  till  the  plaintiff 
should  have  collected  the  amount  of  the  defendant's  son,  could  not 
of  course  have  been  set  up,  because  that  would  as  a  defence  to  the 
note,  have  been  an  attempt  to  vary  the  t«.rms  of  the  note  by  parol. 

The  note,  when  paid,  did  not  represent  the  full  amount  of  the 
plaintiffs  claim ;  if  entitled  to  recover  at  all,  he  was  entitled  to  the 
thirty  dollars  originally  deducted,  which  the  defendant  then  owed  to 
the  plaintiff,  and  the  fact  that  the  note  had  been  negotiated  by  the 
defendant  to  a  third  person,  might  have  seriously  interfered  with  the 
defence  if  attempted. 

We  are  therefore  of  opinion  that  the  plaintiff's  evidence  did  not 
show  a  case  of  voluntary  payment  of  a  note  legally  invalid  for  want 
of  consideration,  and  therefore  that  the  defendant  was  not  entitled  to 
the  instrnctidn  claimed  of  the  court.  We  understand  that  where  a 
party  pays  money  which  he  is  under  no  legal  obligation  to  pay,  with 
full  knowledge  of  the  facts,  he  cannot  recover  it  back,  and  though 
legal  proceedings  are  threatened,  or  even  commenced,  to  enforce  pay- 
ment, if  they  are  honafide^  and  no  undue  advantage  is  taken  of  the 
situation  of  the  defendant,  and  thereby  the  party  is  induced  to  make 
the  payment,  this  does  not  prevent  the  payment  from  being  in  a  legal 
sense  voluntary.  And  where  payment  is  thus  voluntarily  made,  it 
amounts  nothing  to  make  it  under  protest  or  objection.  But  the  case 
does  not  really  reach  this  question. 

If  any  questiou  could  have  been  made  as  to  whether  the   case 
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proved  was  just  that  declared  on ;  or  whether  parol  eridenee  was  ad*^ 
missible  to  prove  the  claim  set  up ;  or  whether  the  uodertakiDg  of 
the  defendant  was  not  of  a  character  required  by  the  statute  of  frauds 
to  be  in  writing  in  order  to  be  legally  enforceable ;  it  is  sufficient  to 
say  they  were  not  made  in  the  court  below,  and  therefore  cannot  be 
made  here.  The  county  court  correctly  refused  the  instruction  re« 
quested,  and  as  we  regard  that  as  really  the  only  essential  point,  and 
as  substantial  justice  f^[>pears  to  have  been  done  in  the  case,  the 
judgment  is  affirmed. 


Dakiel  Town  v.  Jonas  G.  Lahphibe. 
RavM.    Fence.     Evidence.     Husband  and  Wife.     WttneeB. 

On  an  action  to  recover  the  penalty  nnder  the  statnta  §  6,  ch.  104,  G.  S.,  providing 
for  the  restraint  Mf  rams,  evidence  in  respect  to  tlie  character  of  the  fence 
tbrouffh  which  the  ram  escaped,  or  between  tbo  land  where  the  ram  was  pastured 
and  the  land  to  which  he  escaped,  is  not  admissible. 

The  owner  or  keeper  of  a  ram  is  bound  to  restrain  him  at  all  events,  daring  the 
season  prescribed,  and  can  not  rely  for  a  defence  upon  the  promise  of  an  adjoining 
owner  to  k^p  up  a  legal  fence. 

When  two  or  more  rams  owned  by  different  persons  escape  together,  to  the  sheep 
of  another,  the  owner  of  each  is  liable  to  a  penalty  for  the  escape  of  his  own 
ram,  and  the  payment  by  one  of  the  penalty  that  he  is  subject  to,  for  the  escafpe 
of  his  ram,  is  no  discharge  of  the  liability  of  the  others. 

The  plaintiff's  wife  was  a  competent  witness  in  this  case  on  the  ground  of  being 
an  agent  for  her  husband. 

.  This  was  an  action  on  the  case,  brought  to  recover  the  penalty 
under  the  statute,  §  6,  ch.  104,  G.  S.,  providing  for  the  restraint  o£ 
rams.  Plea,  the  general  issue,  with  special  notice  of  settlement  of  the 
matters  embraced  in  the  suit. 

The  plaintiff  proved  that  in  August,  1857,  he  had  twelve  sheep 
which  were  in  his  pasture,  and  that  on  the  27th  day  of  the  aajne 
August,  he  found  the  defendant's  ram  with  his  sheep  in  said  pasture^ 
and  out  of  the  enclosure  where  said  ram  belonged,  and  that  he  took 
up  this  rami  and  also  two  other  rams  belonging  to  one  Pitkiu«  which 
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had  got  out  of  the  eaclosurc  with  the  ram  of  the  defeadanty  and  nr hich 
were  also  with  his  sheep. 

The  defendant  proved  that  in  the  spring  of  1857,  he  and  one  Pit- 
kin,  the  owner  of  two  rams,  hired  one  Paschal  P.  Shattnck  to  pasture 
their  rams  after  the  first  of  August,  on  the  account  of  the  respective 
owners,  and  not  on  joint  account. 

The  defendant  also  offered  evidence,  under  the  general  issue,  to 
prove  that  the  fence  between  the  plaintiff,  Town,  and  Shattuck  had 
been  divided  for  manj  jears,  and  each  had  kept  up  his  own  part ; 
that  in  the  spring  of  1857,  thej  also  agreed  to  keep  up  their  respect- 
iye  portions  ;  that  in  the  season  of  1857,  Shattuck  told  Town  he  was 
going  to  put  rams  into  the  pasture,  and  wanted  he  should  see  that  his 
part  of  the  fence  was  properly  up  and  all  right,  and  that  he  had  fixed 
his  part ;  that  Town  told  him  he  would  do  so  ;  that  he  had  fixed  it 
and  it  was  all  right,  and  that  he  would  risk  the  rams  getting  out  so 
far  as  his  part  of  the  fence  was  concerned ;  that  he  need  not  trouble 
himself  about  his  part  of  the  fence ;  that  Shattuck  afterwards  spoke 
to  him  a  second  time,  telling  him  he  had  put  rams  in  there,  and  Town 
repeated  the  same  assurance  ;  that  Shattuck  went  through  and  exam- 
ined the  fence  and  saw  nothing  but  that  it  was  safe  and  aU  right ; 
that  the  rams  in  fact  got  out  through  Town's  part  of  the  fence,  in 
consequence  of  his  neglecting  to  put  up  and  keep  the  fence  as  he  had 
agreed ;  that  Shattuck  relied  on  Town's  assurance  in  this  respect. 

The  court  ruled  that  the  evidence,  if  admissible  at  all,  was  properly 
admissible  under  the  general  issue,  but  excluded  it  pro  forma  on  the 
ground  that  it  was  incompetent  as  evidence  in  the  case,  and  not  proper 
evidence  to  be  considered  by  the  jury,-^o  which  the  defendant  ex- 
c^>ted. 

There  was  also  evidence  in  the  case  on  the  part  of  the  defendant 
tending  to  prove  that  Pitkin,  after  the  three  rams  had  been  taken  up 
by  the  plaintiff,  went  to  the  plaintiff  and  settled  for  the  penalty,  and 
for  the  damage  of  all  three  of  the  rams,  and  paid  therefor  the  sum 
of  $5.50. 

To  contradict  this  testimony  the  plaintiff  proposed  to  call  his  wife, 
Martha  Town,  as  a  witness,  and  as  preliminary  to  doing  so,  he  testi- 
fied that  a  few  days  after  Mr.  Pitkin  had  taken  away  his  rams,  as 
akeady  6t«ted»  he,  the  phuntifi[^  was  going  from  hoBM  to  be  gone  a 
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week ;  that  on  the  momiDg  of  his  leaving  he  told  his  wife  that  if 
Lamphire  should  come  for  his  ram  during  his  absence  not  to  let  him 
have  it,  unless  he  brought  a  writing  from  him  (the  plaintiff)  that  he 
had  settled  for  it. 

The  plaintiff  then  offered  his  wife  as  a  witness.  The  defendant 
objected  to  her  being  admitted.  The  objection  was  overruled,  and 
she  was  admitted,  to  which  the  defendant  excepted.  She  testified 
that  the  defendant  came  for  the  ram  during  said  week  of  her  hus- 
band's absence  and  took  it  away ;  that  he  broke  open  ihe  stable  where 
it  was  confined,  without  permission,  and  against  her  orders  and  ef- 
forts to  prevent  him  from  taking  it  away  ;  also  that  she  told  him  that 
her  husband  directed  her  not  to  let  him  have  the  ram  till  it  was  set- 
tied  for. 

It  was  proved  that  all  three  of  the  rams  were  taken  up  by  the 
plaintiff  at  the  same  time,  and  from  the  same  enclosure. 

The  defendant  insisted,  and  requested  the  court  to  charge  the  jury : 

That  there  can  be  but  one  penalty  of  $5.  for  any  number  of  rams, 
escaping  at  the  same  time  from  the  enclosure  of  the  keeper  to  the 
enclosure  of  the  owner  of  sheep. 

That  if  one  be  the  keeper  of  any  number  of  rams,  belonging  to 
different  owners,  the  person,  into  whose  enclosure  the  rams  escape, 
cannot  sue  each  owner  for  a  separate  penalty  for  each  ram.  That  he 
may  recover  one  penalty,  for  the  whole,  from  the  keeper,  or  he  may 
sue  any  one  of  the  owners,  and  recover  one  penalty,  and  that  will  be 
a  satisfaction  for  the  whole. 

That  if  the  jury  find  in  this  case,  that  Pitkin  settled  for  the  pen 
aUy  and  paid  $5.,  or  more,  the  plaintiff  cannot  recover.     That  he  can 
only  recover  in  this  case,  by  satisfying  the  jury  that  the  settlement 
was  not  for  the  penalty^  but  was  for  the  forfeiture^  and  only  for  Pit- 
kin's two  rams. 

That  if  Mr.  Shattuck  was  hired  to  keep  or  pasture  Mr.  Lamphire's 
ram,  and  the  ram  escaped  from  Shattuck's  pasture  into  the  enclosure 
of  the  plaintiff,  without  any  fault  on  the  part  of  Mr.  Lamphire,  the 
defendant,  then  this  action  cannot  be  maintained. 

The  court  held,  and  charged  the  jury  conformably  to  said  requests, 
except  in  the  following  respect :  The  court  charged,  that  if  Shattuck 
was  procured  to  pasture  said  rams  for  and  on  account  of  the  respect- 
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ive  owners  thereof,  and  had  them  in  his  custody  only  in  so  pasturing 
them,  he  was  not  so  the  keeper  as  to  preclude  the  plaintiff  from  re- 
covering the  penalty  of  the  defendant  as  the  owner ;  that  if  they  found 
that  said  rams  were  so  in  the  custody  of  said  Shattuck  when  they 
escaped  into  the  enclosure  with  the  sheep  of  the  plaintiff,  the  fact 
that  Pitkin  settled  with  the  plaintiff  in  respect  to  his  own  rams  would 
not  constitute  a  defence  in  this  suit  unless  the  jury  should  find  that,  in 
paint  of  faci^  that  settlement  by  Pitkin  with  the  plaintiff  embraced 
the  defendant's  ram  as  well  as  Pitkin's. 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to  the  part 
of  the  charge  above  stated,  the  defendant  excepted.  Verdict  for  the 
plaintiff. 

WaMum  A  Marshy  for  the  defendant,  cited  upon  the  point  that 
the  defendant's  evidence,  which  was  excluded,  should  have  been  re- 
ceived, Hicka  et  cd.  v.  Cram  et  al.,  17  Vt.  455  ;  Strong  v.  ElUtoarthy 
26  Vt.  373  ;  Ctmmings  v.  Webster^  43  Maine,  194. 

Oilbert  A*  Davis  and  Converse  dc  French  ^  for  the  plaintiff,  cited 
upon  the  negative  of  the  same  point,  Brinsmaid^  AdmW^  v.  Mayo^ 
9  Vt.  31;  haaes  v.  Clark,  12  Vt,  692;  Howard  y.  Mitchell,  14 
Mass.  241. 

PiBRPonn,  J.  We  think  the  testimony  offered  by  the  defendant 
as  to  what  passed  between  the  plaintiff  and  Shattuck  as  to  the  divi- 
sion fence  between  them,  was  properly  rejected.  It  was  decided  in 
this  case  at  the  last  term  of  the  supreme  court  in  this  county,  that  it 
was  the  duty  of  the  defendant  to  restrain  his  ram  from  running  at 
large,  irrespective  of  any  obligation  on  the  plaintiff's  part  to  keep  up 
a  legal  fence  betweeu  him  and  Shattuck,  in  whose  enclosure  the  de- 
fendant was  having  his  ram  kept,  and  it  was  then  held  that  the 
defendant  had  incurred  the  penalty,  if  his  ram  was  found  off  his  en- 
closure and  with  the  sheep  of  the  plaintiff,  unless  it  was  made  to 
appear  that  the  ram  was  so  off  the  defendant's  premises  by  reason  of 
some  positive  wrongful  act  of  the  plaintiff  himself,  or  could  not  have 
been  prevented  by  the  utmost  care  and  diligence  of  the  defendant,  or 
Shattuck  the  keeper. 

The  only  respect  in  which  the  testimony  offered  differs  materially, 
from  what  was  in  the  case  when  it  was  before  us  last  year,  is  that 
the  plaintiff  told  Shattuck,  that  he  would  see  that  his  part  of  the  fence 
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was  properly  up,  and  that  be  would  ri«k  the  ram's  getting  oat,  so  far 
as  his  part  of  the  fence  was  concerned. 

This  did  not  constitute  any  agreement  on  the  part  of  the  plaintiff 
that  placed  him  under  any  additional  obligation.  He  was  bound  by 
law  to  keep  up  a  legal  fence.  What  he  said  to  Shattuck,  if  it* had 
been  based  on  any  legal  consideration,  would  not  have  increased  his 
duty  to  keep  up  his  fence.  His  saying  that  he  would  risk  the  ram's 
getting  out,  was  but  another  way  of  saying  he  would  keep  up  his 
fence.  The  fact  that  Shattuck  relied  on  his  keeping  the  fence  up, 
does  not  change  the  case.  Shattuck  had  no  right  to  rely  on  any  such 
agreement,  or  obligation,  whether  imposed  by  law  or  by  his  promise. 
The  law  required  him  to  restrain  the  animal  at  all  events,  as  already 
decided ;  and  he  seems  to  have  so  regarded  it,  for  he^went  through 
and  examined  the  plaintiff's  fence  and  found  it  all  right.  It  does  not 
appear  from  the  case  that  Shattuck  did  any  act,  or  neglected  to  do 
any  act,  relying  on  what  the  plaintiff  said,  that  he  would  not  have 
done,  or  neglected,  if  the  plaintiff  had  not  said  anything  on  the  sub- 
ject, so  that  the  doctrine  of  estoppel  has  no  application  to  the  case. 

It  is  insisted  that  the  settlement  with  Pitkin  operated  to  discharge 
the  defendant,  and  that  but  one  penalty  was  incurred  for  the  escape 
of  all  the  sheep.  It  may  be  true  that  so  far  as  Shattuck,  the  keeper, 
is  concerned,  but  one  penalty  was  incurred ;  he  was  only  the  keeper 
of  them  all ;  they  were  kept  together  and  so  far  as  appears  escaped 
together,  but  it  is  not  necessary  now  to  determine  this  question. 

The  statute  imposes  the  penalty  upon  the  owner  of  any  ram,  or 
rams,  that  shall  be  found  out  of  the  enclosure  of  such  owner  or  the 
keeper,  and  with  the  sheep  of  another,  between  certain  periods.  In 
this  case  the  defendant's  ram  was  found  out  of  the  enclosure  of  the 
owner,  and  keeper,  and  with  the  sheep  of  the  plaintiff;  this  subjects 
the  owner  to  the  penalty,  and  it  clearly  can  make  no  difference  with 
the  defendant's  liability,  that  his  ram  escaped  and  was  found  with  the 
rams  of  another.  In  such  case  the  owner  of  each  is  liable  to  a  pen- 
alty for  the  escape  of  his  own  ram,  and  the  payment  by  one  of  the 
penalty  that  he  is  subject  to,  for  the  escape  of  his  ram,  is  no  dis- 
charge of  the  liability  of  the  other. 

It  is  further  insisted  that  the  county  court  erred  in  admitting  the 
testimony  of  the  wife  of  the  plaintiff,  as  to  what  transpired  between 
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her  and  the  defendant,  at  the  time  when  the  defendant  took  the  ram 
from  the  plaintiff's  bam. 

The  statute  provides  that  the  wife  may  be  a  witness  for  or  against 
her  husband  ^^  in  all  matters  of  business  transactions,  where  the  trans- 
action was  had  and  conducted  by  the  wife  as  the  agent  of  her  hus- 
band." 

It  appears  that  when  the  plaintiff  left  his  home  to  be  absent  a  few 
days,  he  expressly  directed  his  wife  not  to  let  the  defendant  take  his 
ram  away,  unless  he  brought  a  writing  from  the  plaintiff  that  he  had 
settled  for  it.  During  the  absence  of  the  plaintiff  the  defendant  went 
to  the  plaintiff's  house  to  get  the  ram ;  the  wife  told  the  defendant 
what  directions  she  had  from  her  husband,  and  forbid  his  taking  the 
animal  away,  but  the  defendant  broke  into  the  stable  and  took  him. 
It  was  in  relation  to  this  transaction  only  that  the  wife  testified. 

She  was  clearly  the  agent  of  the  plaintiff  in  this  matter,  and  testi- 
fied simply  as  to  what  took  place  in  connection  with  the  discharge  of 
her  duties,  under  such  express  directions  of  her  husband,  and  for  this 
purpose  we  think  she  was  a  competent  witness. 

Jadgment  aflinned. 


Thb  State  of  Vermont  v.  Asa  T.  Babboit. 

Intoxicating  Liquor.    Evidence,     Criminal  Law,  - 

In  a  prosecntion  for  Aimishing  intoxicating;  liqnors  contrary  to  law,  the  govern- 
ment  hadprored  by  ■evenU  wltneeses  that  they  bad  drank  liquor  in  rooms  in  the 
respondent's  public  house  on  public  occasions,  when  asked  to  do  so  by  parties 
occnpyini;  such  rooms,  but  did  not  know  where  the  liquor  came  from.  Held, 
that  eridence  on  the  part  of  the  respondent  to  show  the  habit  of  (gentlemen,  in 
traYellinc:  about  the  coontry,  to  carry  spiritnons  liqnors  in  bottles  with  them,  was 
inadmissible. 

It  It  competent  to  prove  by  an  officer  who  was  famished  with  a  snbposna  to  serve 
on  government  witnesses,  that  they  were  sent  away  so  he  could  not  summon 
tbem ;  but  his  testimony  that  he  heard  that  they  were  away,  and  did  not  look 
for  them,  bnt  understood  they  had  been  gone  a  short  time,  would  not  be  admis- 
sible. 

It  seoiu,  that  the  rale  is  well  settled  in  this  state  that  in  crlmiiial  cases  the  Jury  aro 
theiiidieiortlbeUir. 
S 
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Whether  ale  is  intoxicating  or  not,  is  not  a  qaestion  of  law,  but  of  fact,  and  the 
question  may  be  submitted  to  the  jury  without  evidence  to  show  that  it  is  intox- 
icating. 

Where  liquor  is  furnished  in  answer  to  a  single  call,  at  the  same  time,  and  by  a 
single  act,  it  can  constitute  but  one  act  of  furnishing,  and  the  party  incurs  but 
one  penalty,  notwithstanding  it  may  be  drank  by  more  than  one  person.  But 
where  the  liquor  is  ftirnished  either  on  a  single  call,  or  more,  if  it  be  done  at  dif- 
ferent times  and  by  separate  acts,  no  matter  how  closely  these  several  acts  may 
follow  each  other  in  point  of  time,  each  act  of  furnishing  constitutes  a  separate 
offence,  and  subjects  the  party  to  a  separate  penalty,  whether  the  liquor  be  all 
drank  by  the  same  person  or  by  different  i)ersons. 

This  was  a  prosecution  by  indictment  for  selling  and  furnishing 
intoxicating  liquors  contrary  to  law.  Plea,  not  guilty.  Ti^al  by 
jury,  May  Term,  1863,  Barrett,  J.,  presiding. 

The  goyernment  gave  evidence  tending  to  show,  that  the  respond- 
ent is  the  keeper  of  a  public  house  at  White  River  Junction,  in  Hart^ 
ford,  in  said  county,  called  the  '^  Junction  House,"  and  that  in  said 
house  there  is  a  room,  adjoining  the  bar  room,  called  by  the  wit- 
nesses the  cloak  room,  and  that  in  a  cupboard  in  this  room  bottles 
containing  spirituous  liquors  were  kept,  with  glasses,  &c. 

The  government  introduced  several  witnesses  who  testified  in  sub- 
stance, that  they  had  drank  liquor  in  said  room  in  company  with  and 
upon  the  invitation  of  others,  but  they  did  not  know  who  paid  for 
the  liquor,  or  whether  it  was  paid  for,  and  did  not  know  who  waited 
upon  them.  Some  of  the  government  witnesses  also  testified  that 
they  had  been  ask^d  to  drink  by  gentlemen  in  their  rooms  in  the  re- 
spondent's house,  and  had  drank  liquor  in  their  rooms,  but  did  not 
know  who  provided  the  liquor.  None  testified  to  any  instance  of 
sale  or  furnishing  of  liquor  to  the  persons  who  drank,  by  the  re- 
spondent in  person.  One  witness  testified  that  he  had  drank  ale  in 
said  house. 

The  respondent  offered  on  cross  examination  of  witnesses  intro- 
duced by  the  government,  to  ask  if  it  was  not  the  habit  of  gentlemen 
in  traveling  about  the  country,  to  carry  spirituous  liquors  in  bottles 
with  them.  This  was  objected  to  by  the  prosecution,  and  excluded 
by  the  court,  to  which  the  respondent  excepted. 

The  government  called  Jasper  Hazen,  the  officer  who  served  ,the 
subpcena  on  the  government  witnesses  in  this  case,  and  stated  that 
they  expected  to  prove  by  him  that  two  of  the  respondent's  clerks. 


FEBRUARY  TERM,  1864.  69 

State  V.  Barron. 

Andrews  and  Tinkham,  whose  names  were  in  said  subpoena,  to  be 
summoned  by  him,  had  been  got  out  of  the  way  so  that  he  could  not 
summon  them.  To  this  the  respondent  objected,  but  the  court  over- 
ruled the  objection  and  permitted  the  witness  to  testify,  to  which  the 
respondent  excepted.  The  witness  testified  that  he  heard  that  An- 
drews and  Tinkham  were  not  at  the  Junction,  and  he  did  not  look 
for  them ;  that  he  understood  that  they  had  gone  to  Boston— -did  not 
learn  how  long  they  had  been  gone — ^understood  a  short  time.  To 
this  testimony  as  given  the  respondent  excepted. 

The  respondent  requested  the  court  to  charge  the  jury,  1st — ^That 
the  respondent  could  not  be  found  guilty  under  this  indictment  unless 
the  jury  found  that  he  either  sold  or  furnished  the  intoxicating  liquors 
himself,  or  that  the  same  was  sold  or  furnished  by  some  clerk,  serv- 
ant, ot  agent  of  his.  2d — ^That  the  respondent  could  not  be  found 
guilty  under  this  indictment  for  selling  or  furnishing  ale,  as  the  same 
is  not  ^^  intoxicating  liquor "  within  the  meaning  and  intention  of 
the  law.  3d — ^That  in  the  cases  where  two  or  more  persons  drank 
together,  one  of  them  calling  for  the  liquor  and  asking  the  others  to 
drink  with  him,  that  this  constituted  but  one  act  of  selling  or  furn- 
ishing, and  but  one  offence. 

The  court  declined  to  charge  the  jury  as  requested  in  the  second 
and  third  requests. 

As  to  the  second  request,  the  court  told  the  jury  that  the  jury  in 
criminal  cases  are  judges  of  the  law  as  well  as  of  the  facts,  and 
would  leave  it  for  them  to  say,  whether  ale  is  intoxicating  liquor  or 
not,  within  the  prohibition  of  the  statute. 

The  jury  on  returning  their  verdict  stated  that  they  found  four  of- 
fences for  furnishing  ale. 

The  charge  of  the  court  as  to  the  third  request,  is  fully  stated  in 
the  opinion. 

To  the  charge  on  the  subject  of  the  second  and  third  requests  the 
respondent  excepted. 

The  jury  returned  a  verdict  of  guilty  of  thirty-six  offences. 

Converse  iSb  French,  for  the  respondent,  maintained  in  respect  to  the 
third  request,  that  the  charge  of  the  court  was  entirely  erroneous  as 
to  the  number  of  offences  for  which  the  respondent  could  be  co4- 
▼icted. 
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The  law  impoaes  a  peoaltj  against  any  person  who  *^  shall  sdl^fur* 
nish^  or  giveaway  any  intoxicating  liquor  in  violation  of  this  act,**  Sec. 
6.  By  Sec.  18,  '*  every  distinct  act  of  selling y  furnishing  or  giving 
away  may  he  proved^  and  the  court  shall  impose  a  fine  for  each  offence  J* 
Acts  of  1852,  p.  19. 

What  is  a  "  distinct  act  of  selling^  dtc.V*  What  is  "  each  offence  V* 
Does  not  the  dealer  sell  it  to  the  person  who  ccHs  for  it?  Is  not  the 
offence  spoken  of  in  the  statute  in  furnishing  it  to  each  person  ? 
The  person  calling  for  the  liquor  pays  for  t^,  and  the  transac- 
tion is  wholly  between  him  and  the  dealer.  The  person  calling  for 
the  liquor  may  do  what  he  pleases  with  it ;  he  can  treat  a  friend 
with  it,  and  it  is  he  who  furnishes  it  to  the  third  person ;  not  the 
dealer. 

Charles  P.  Marshy  State's  Attorney,  for  the  prosecution,  maintained 
as  to  the  third  request,  that :  If  Barron  was  the  owner  of  the  liquor 
when  it  was  poured  from  the  bottles,  then  most  certainly  each  dis- 
tinct act  of  pouring  into  a  separate  vessel  or  glass  for  sale  or  furn- 
ishing, was  a  distinct  offence  against  the  law. 

Who  is  guilty  of  the  several  furnishings  or  sales  when  ten  men 
come  up  to  his  counter  or  cup-board  and  drink,  if  not  the  respond- 
ent? Who  else  furnishes  the  liquor.  Who  else  receives  the  pay? 
And  does  it  make  any  difference  in  the  eye  of  the  law  or  in  Barron's 
profits  whether  one  man  calls  for  ten  glasses  of  rum  for  ten  different 
people  and  pays  for  the  ten,  or  whether  each  of  the  ten  calls  for  the 
liquor  at  the  same  time,  and  each  man  pays  for  his  glass?  Barron 
or  his  clerk  makes  the  delivery  in  each  and  all  of  tJie  cases  ;  and  on  Bar- 
ron's premises, 

PiEBPODTT,  J.  The  first  question  presented  by  the  exceptions,  is 
as  to  the  admissibility  of  the  evidence  offered  by  the  respondent  to 
show  "  the  habit  of  gentlemen  in  traveling  about  the  country  to  carry 
spirituous  liquors  in  bottles  with  them."  The  government  had 
proved  by  several  witnesses  that  they  had  drank  liquor  in  rooms  in 
the  respondent's  house,  on  public  occasions,  when  asked  to  do  so  by 
parties  occupying  such  rooms,  but  did  not  know  where  the  liquor 
came  from.  It  was  to  meet  this  class  of  testimony  that  the  offer  was 
made.  The  court  rejected  the  testimony,  and  we  think  properly. 
Sucb  evid^nc^  would  be  quite  too  remote  and  indefinite  to  wanmiit  a 
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jury  ia  drawing  any  inference  therefrom,  as  to  the  source  from  which 
the  liquor  came  that  they  drank  upon  the  occasions  referred  to.  K 
the  offer  had  heen  to  show  that  the  guests  who  visited  this  house  were 
in  the  habit  of  bringing  their  liquor  with  them,  and  furnishing  it  to 
their  friends  in  their  rooms,  it  might  have  been  admissible  as  tending 
to  show  the  source  from  which  the  liquor  came,  that  the  witnesses 
drank,  and  as  rebutting  the  inference  that  would  otherwise  arise,  that 
it  was  obtained  in  the  house,  of  the  proprietor ;  but  the  simple  fact 
that  travelers  are  in  the  habit  of  carrying  liquor  with  them,  has  not, 
legitimately,  any  such  tendency. 

The  second  question,  is  as  to  the  admissibility  of  the  testimony  of 
Jasper  Hazen,  the  officer  who  subpoenaed  the  government  witnesses. 
What  the  prosecution  offered  to  prove  by  this  witness  was  clearly  ad- 
missible as  tending  to  show  that  the  respondent  had  been  instrumental 
in  causing  his  two  clerks  to  be  absent,  so  that  they  could  not  be  used 
as  witnesses  against  him.  If  any  one  had  "  got  them  out  of  the 
way,"  the  inference  would  have  been  that  it  was  done  through  the 
respondent's  agency,  as  no  other  person  would  have  had  any  interest 
in  producing  such  a  result.  But  the  testimony  given  by  Hazen  did 
not  come  up  to  the  offer,  and  was  not  admissible.  He  states  no  fact 
of  his  own  knowledge.  He  simply  states  ^'  that  he  heard  that  the 
clerks  were  not  at  the  Junction,  and  he  did  not  look  for  them ;  that 
he  understood  they  had  gone  to  Boston."  After  the  testimony  was 
given  it  was  again  objected  to,  but  was  not  excluded.  We  think  the 
court  should  have  told  the  jury  that  this  evidence  must  be  laid  entirely 
out  of  the  case  as  being  inadmissible  and  incompetent  to  establish 
any  fiact  against  the  respondent ;  but  being  received  and  the  jury  al- 
lowed to  consider  it,  it  was  well  calculated  to  create  a  prejudice  against 
him,  and  might  have  contributed  materially  to  the  result.  In  this  we 
think  there  was  error. 

In  the  third  place  it  is  insisted  that  the  court  erred  in  submitting 
the  question  to  the  jury  whether  or  not  ale  is  intoxicating.  It  is 
claimed  that  this  is  a  question  of  law  and  should  have  been  decided 
by  the  oourt^  and  a  labored  and  learned  argument  has  been  made  to 
satisfy  us  that  the  jury  are  not  judges  of  the  law  in  criminal  cases. 
We  think  the  rule  is  now  well  settled  in  this  state  that  in  criminal 
I  the  jniy  are  the  judges  of  the  law.    It  is  the  duty  of  the  court 
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however  to  instruct  the  jury  as  to  the  law  applicable  to  the  case  on 
trial,  and  if  the  jury  disregard  the  instructions  or  mistake  the  law^ 
and  render  a  verdict  that  is  clearly  in  violation  of  law,  the  court  may 
for  that  reason  set  aside  the  verdict,  if  the  respondent  is  convicted. 
With  these  restrictions  upon  the  power  of  the  jury,  the  evils  that  are 
apprehended  as  the  result  of  the  rule,  will  be  found  to  exist  we 
think  only  in  the  imagination ;  but  this  question  does  not  arise  in 
the  case.  Whether  ale  is  intoxicating  or  not,  is  not  a  question 
of  law,  but  of  fact,  and  is  peculiarly  within  the  province  of  the 
jury. 

But  it  is  said,  if  it  be  regarded  as  a  question  of  fact,  then  the  court 
erred  in  submitting  it  to  the  jury,  as  there  was  no  evidence  to  show 
that  ale  is  intoxicating. 

There  is  a  class  of  liquors  or  liquids  that  are  universally  conceded 
and  known  to  be  intoxicating.  Some  contain  a  greater  proportion  of 
the  intoxicating  properties  than  others.  Wine  is  less  intoxicating 
than  brandy,  yet  one  is  as  universally  acknowledged  to  be  an  intoxi- 
cating liquor  as  the  other.  So  with  ale  ;  everybody  understands  that 
it  is  intoxicating,  and  that  it  comes  within  the  provisions  of  the 
statute  that  prohibits  the  sale  of  all  intoxicating  liquor.  When  the 
government  in  a  prosecution  for  the  violation  of  the  statute,  proves 
the  respondent  guilty  of  selling  or  furnishing  any  of  this  class  of 
liquors  contrary  to  the  statute,  that  is  sufficient  to  warrant  the  jury 
in  finding  him  guilty  of  selling  or  furnishing  intoxicating  liquor. 
There  is  no  mor«  occasion  for  requiring  affirmative  proof  that  ale  is 
intoxicating,  than  that  brandy  Is  intoxicating,  or  that  gunpowder  is 
explosive.  The  jury  are  at  liberty  to  act  upon  the  knowledge  they 
possess  upon  the  subject  in  common  with  all  the  rest  of  mankind. 
It  is  possible  that  ale  may  be  manufactured  with  so  small  a 
proportion  of  the  intoxicating  properties,  as  not  to  come  within 
the  class  that  are  denominated  intoxicating  liquors.  If  so  it 
must  form  an  exception  to  the  general  rule,  and  if  a  respondent 
would  avail  himself  of  such  a  fact,  it  is  incumbent  upon  him  to 
prove  it. 

It  is  further  insisted  that  the  county  court  erred  in  their  construc- 
tion of  the  statute  as  to  what  constitutes  a  distinct  offence  under  it, 
subjecting  the  offender  to  the  penalty.    The  court  told  the  jury  '^  that 
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in  case  of  one  or  more  persons  drinking  intoxicating  liquor,  fur- 
nished or  sold  by  the  respondent,  upon  the  invitation  and  call 
of  another,  the  furnishing  or  selling  what  was  drank  by  each 
person  would  constitute  a  distinct  offence,  when  no  definite  por- 
tion, as  a  bottle,  or  pint  or  quart,  or  other  definite  portion  of 
the  liquor  was  set  apart  and  appropriated  to  and  became  the  prop* 
erty  of  the  person  calling  for  it,  and  when  upon  the  call  a  bottle 
or  bottles  containing  the  desired  liquor  was  set  down  and  each  poured 
out  what  he  saw  fit,  leaving  the  remainder  the  property  of  the  re- 
spondent." 

The  jury  by  their  verdict  found  the  respondent  guilty  of  thirty-six 
acts  of  furnishing,  and  no  acts  of  selling,  so  that  the  question  here  is 
what  constitutes  a  distinct  act  of  furnishing.   ' 

The  statute  provides  that  if  any  person,  &c.,  shall  sell,  furnish  or 
give  away  any  intoxicating  liquor,  &c.,  he  shall  forfeit  and  pay  for 
each  offence  the  sum  of  ten  dollars. 

We  think  the  county  court  in  the  charge  to  the  jury  laid  down  a 
rule  broader  than  the  statute  will  warrant ;  the  extent  of  the  forfeit- 
ore  incurred  by  the  respondent  is  made  to  depend  not  upon  an  act  of 
his,  in  furnishing  liquor,  but  upon  the  act  of  the  person  to  whom  it 
has  been  furnished  afler  it  has  been  placed  at  his  disposal.  When 
liquor  is  called  for  and  furnished  by  the  person  on  whom  the  call  is 
made,  the  act  of  furnishing  is  complete,  and  the  penalty  is  incurred, 
and  it  does  not  constitute  a  new  and  independent  act  of  furnishing  on 
the  part  of  the  person  furnishing  it,  if  the  person  to  whom  it  is 
furnished  allows  another  to  partake  of  it  with  him.  That  depends 
upon  his  will,  and  is  an  act  for  which  he  is  responsible,  and  not  the 
person  who  supplies  the  liquor.  Where  liquor  is  furnished  in  answer 
to  a  single  call,  at  the  same  time,  and  by  a  single  act,  it  can  consti- 
tute but  one  act  of  furnishing,  and  the  party  incurs  but  one  penalty, 
notwithstanding  it  may  be  drank  by  more  than  one  person.  But 
where  the  liquor  is  furnished  either  on  a  single  call,  or  more,  if  it 
be  done  at  different  times  and  by  separate  acts,  no  matter  how  closely 
these  several  acts  may  follow  each  other  in  point  of  time,  each  act 
of  furnishing  constitutes  a  separate  offence,  and  subjects  the  party  to 
a  separate  penalty,  whether  the  liquor  be  all  drank  by  the  same  per- 
son or  by  different  persons. 


64  WINDSOR  COtJNTT, 


Tenney  et  al.  v.  N.  E.  Protective  UnioD. 


UDcler  the  charge  of  the  court  it  is  possible  the  jury  vaaj  have 
found  the  respondent  guilty  of  several  acts  of  famishing,  when  under 
the  constiuction  which  we  put  upon  the  law  thera  was  in  fact  buft 
one. 

A  new  trial  is  granted 


Tenioet,  Ballxsteb  a  Co.  v.  New  Englakd  Protective  Unioh, 
DiTisiON  No.  172. 

Partnership. 

P.  wai  one  of  the  orifdnaton,  and  bad  for  several  yean  been  an  active  member, 
and  one  of  tbe  directors,  of  a  mercantile  association,  called  the  K.  E.  ProtectWe 
Union,  Div.  172.  Finally  be  moved  away  and  ceased  to  do  any  business  with 
tbe  association,  and  supposed  he  had  ceased  to  be  a  member  of  it,  but  notified 
so  one  of  his  pnrpose  to  withdraw.  Held,  that  as  between  himself  and  the  other 
members  he  had  not  ceased  to  be  a  member  of  t)ie  division. 

But  if  he  had,  still  if  he  was  a  member  when  the  dealings  between  the  plalntMb 
and  the  division  began,  and  the  plaintiffli  knew  it,  they  were  entitled  to  treat  him 
Ai  a  member  until  they  were  notified  that  he  had  withdrawn. 

The  death  of  a  member  would  not  work  a  dissolution  of  tbe  association,  as  it  was 
designed  in  Its  organization  to  have  perpetuity. 

AssuHPSiT  on  four  promissoiy  notes,  and  for  goods  sold.  One  of 
the  defendants  pleaded  in  abatement,  to  which  the  plaintiffs  replied. 
All  the  other  defendants  upon  whom  service  was  made  pleaded  non 
assumpsit. 

Trial  by  the  court,  hj  consent  of  parties,  December  Term,  1863, 
Barbett,  J.,  presiding. 

It  was  proved  that  in  1850  the  defendants  formed  an  association 
under  the  style  of  the  New  England  Protective  Union,  Division  No* 
172,  for  the  purpose  of  doing  ordinary  mercantile  business,  in  tbe 
village  of  South  Londonderry,  and  adopted  a  constitution  and  by* 
laws,  and  did  business  down  to  about  the  1st  of  February,  1861,  at 
which  time  said  company  failed,  and  all  the  property  belonging  to  it 
was  attached  by  its  creditors,  whereupon  the  business  ceased  and  haa 
not  been  resumed. 
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WinfieM  Wright,  one  of  the  defendants,  was  appointed  agent  of 
the  company  in  May,  1857,  whose  business  as  such  agent  was  to  take 
charge  of  the  store  and  do  the  buying  and  selling  of  the  goods,  and 
make  and  receive  payment  therefor,  and  he  continued  to  be  such 
agent  and  do  the  business  thereof  down  to  the  time  of  said  failure. 
From  1858  to  the  time  said  notes  were  given,  the  company  purchased 
the  goods  for  which  the  notes  were  given,  by  said  agent,  of  the 
plaintiffs,  and  one  bill  of  goods  after  that,  viz. :  on  the  dOth  day  of 
January,  1861,  amounting  to  $92.54. 

Sem  Pierce,  one  of  the  defendants  named  in  the  plea  in  abatement, 
resided  at  the  time  the  association  was  formed  in  Londonderry,  and 
continued  to  reside  there  till  July,  1859,  when  he  removed  to  Plym- 
outh, and  resided  there  at  the  time  this  suit  was  brought. 

Pierce  was  one  of  the  original  memfiers  of  the  association,  and  ■ 
took  an  active  part  in  its  formation  and  organization.    He  paid  in  v  — 

the  ten  dollars  provided  by  the  amendment  of  the  14th  article  of  the  ^^ 

by-laws,  made  the  14th  of  August,  1852.  As  a  member  of  the  as* 
sociation  and  as  director  he  participated  in  its  business,  and  contin- 
ued to  purchase  goods  at  the  store  down  to  the  time  of  his  removal  to 
Plymouth,  but  not  afterwards.  For  goods  purchased  by  him  a  bal* 
anoe  of  account  had  accrued  against  him  of  some  over  (30.,  in  May, 
1859.  About  this  time  he  paid  918.  on  his  account.  After  he  had 
sold  his  farm,  in  1859,  he  told  Howard,  one  of  the  directors,  that  he 
had  sold  his  farm  and  was  going  out  of  town ;  that  he  supposed  he 
was  owing  the  concern  some  $30.  or  more,  and  that  he  could  pay 
that  up  into  about  $10.  A  day  or  two  before  he  removed,  as  he  was 
passing  the  store  he  called  the  agent  Wright  to  the  door,  and  handed 
liim  910.,  saying  that  just  about  squared  him  out.  Pierce's  undeiv 
standing  was,  that  under  the  14th  article  of  the  by-laws,  and  the 
amendment,  he  was  entitled  to  goods  to  the  amount  of  his  subscrip- 
tion any  time  on  demand,  and  if  he  left  and  did  not  take  the  goods 
they  would  balance  an  equal  amount  of  what  he  was  owing.  He 
never  settled  his  account  with  the  company,  and  it  stands  now  just 
as  he  left  it  upon  the  payment  of  the  913.  and  $10.,  which  were 
credited  to  him  on  his  account  on  the  books  of  the  company.  He 
never  said  anything  to  the  agent  about  withdrawing  from  the  associ- 
ation, nor  did  he  ever  publish,  or  give  to  the  plaintiflb  any  notice,  nor 
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had  thej  any  notice,  of  his  withdrawing  from  the  company.  He 
supposed,  himself,  that  he  was  out  of  the  concern. 

The  business  of  the  association  was  under  the  control  and  su- 
pervision of  the  directors,  and  so  continued  to  be  down  to  the 
time  it  ceased.  There  was  never  any  published  dissolution  of  the 
association,  nor  any  action  taken  by  it  foj  the  purpose  of  dissolv* 
ing  it. 

Russell  Aldrich,  a  member  of  the  association,  died  October  18th, 
1860.  The  court  found  from  the  constitution,  by-laws,  records,  &c., 
that  the  association  was  designed  to  be  continuing  and  to  have  per- 
petuity, and  not  to  be  dissolved,  or  its  continued  existence  as  a  part- 
nership to  be  affected  by  the  death  or  withdrawal  of  any  member. 
It  was  argued  and  claimed  on  both  sides  that  said  association  was  a 
copartnership.  The  plaintiffs  gave  in  evidence  the  notes  described 
in  the  declaration.  No  question  was  made  as  to  their  due  execution, 
or  as  to  the  authority  of  Wright  to  give  them,  as  agent  of  the  asso* 
ciation,  or  as  to  their  validity  as  binding  the  association. 

The  defendants  claimed :  Ist,  That  by  reason  of  Pierce  leaving 
Londonderry  and  removing  to  Plymouth,  he  ceased  to  be  a  member 
of  the  company,  and  so  was  improperly  made  a  defendant  in  this 
suit.  2d,  That  by  the  decease  of  Aldrich  the  partnership  became 
dissolved,  and  that  as  Pierce  had  nothing  to  do  with  the  matter  at 
and  after  that  time,  he  could  not  be  held  as  partner  after  that  time, 
and  so  was  improperly  made  a  defendant  in  this  suit.  Upon  the 
facts  detailed  the  court  declined  to  sustain  either  proposition,  and 
found  the  issue  under  the  plea  in  abatement,  and  under  the  plea  of 
no'n  assumpsit,  for  the*  plaintiffs,  and  rendered  judgment  for  the  sum 
due  on  the  notes,  and  on  said  account  of  January  dOth,  1861, — ^to 
which  the  defendants  excepted. 

WaMum  &  Marah  and  Buder  dh  Wheeler^  for  the  defendants. 

Luther  AdamSy  for  the  plaintiffs. 

EIellogo,  J.  No  copy  of  the  plea  in  abatement,  or  of  the  de- 
fendants' constitution,  by-laws,  and  records,  having  been  furnished  to 
us,  we  must  assume  that,  in  the  judgment  of  counsel,  the  references 
to  these  papers  in  the  briefs  are  sufficient  for  the  purposes  of  the 
hearing  in  this  court.  We  are  informed  by  the  briefs  that  the  plea 
in  abatement  and  the  defence  to  the  action  both  rest  on  the  alleged 
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fact  that  the  defendant  Pierce  had  ceased  to  be  a  member  of  the 
partnership  of  the  defendants  before  the  debts  which  are  the  subject 
of  the  suit  were  contracted. 

From  the  facts  found  by  the  county  court,  it  appears  that  these 
debts  were  contracted  between  May,  1858,  and  February,  1861,  and 
that  Pierce  was  one  of  the  original  members  of  the  partnership,  or 
division,  at  the  time  of  its  organization  in  1850,  and,  from  that  time 
up  to  the  time  of  his  removal  from  Londonderry  to  Plymouth  in  July, 
1859,  he  appears  to  have  been  an  active  director  and  leading  manager 
of  the  division.  The  defendants'  division  or  partnership  commenced 
making  purchases  of  goods  from  the  plaintiffs  as  early  as  May,  1858, 
— ^a  year  or  more  previous  to  the  time  when,  as  is  claimed,  Pierce 
ceased  to  be  a  member  of  the  division.  The  natural  presumption 
arising  from  the  fact  that  tho  plaintiffs  gave  credit  to  the  division  is 
that  the  credit  was  given  in  reliance  upon  the  liability  of  the  mem- 
bers .of  the  division  at  that  time,  and  that  the  plaintiffs  knew  who 
were  the  members  of  the  division  to  which  they  were  giving  credit. 
Nothing  appears  in  the  case  tending  to  establish  a  contrary  con- 
clusion. 

Did  Pierce  cease  to  be  a  member  of  the  division  as  between  him- 
self and  the  other  members  ?  His  removal  from  the  town  could  not 
affect  the  question,  unless  there  was  some  provision  in  the  constitu- 
tion or  by-laws  of  the  division  which  made  residence  in  the  town  a 
condition  of  membership.  It  is  not  claimed  that  there  was  any  such 
provision  in  this  case.  Neither  would '  his  supposition  that  he  had 
ceased  to  be  a  member  of  the  division  affect  the  question,  unless 
there  was  some  act  on  his  part  which  justified  that  supposition.  It 
distinctly  appears  that  he  did  not  at  any  time  say  any  thing  to  the 
agent  of  the  division  about  withdrawing  from  it ;  and  it  does  not  ap- 
pear that  he  gave  any  information  to  any  other  officer  or  member  of 
the  division  of  his  purpose  or  desire  to  withdraw  from  it  We  find  no 
ground  on  which  it  can  be  claimed  that,  as  between  himself  and  the 
other  members,  he  ceased  to  be  a  member  of  the  division.  It  is 
dear  that  he  did  not  relieve  himself  from  liability  by  ceasing  to  par- 
ticipate in  the  management  of  its  business. 

But  even  if,  as  between  him  and  the  other  members,  he  had  ceased 
to  be  a  member  of  the  division,  still,  as  he  was  a  member  when  the 
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dealings  between  the  plaintiffs  and  the  division  began,  the  plaintiff 
were  entitled  to  treat  him  as  a  member  until  they  were  notified  that 
he  had  withdrawn  from  the  division,  unless  it  appeared  that,  when 
they  gave  credit  to  the  division,  they  did  not  know  that  he  was  a 
member  of  it.  No  such  notice  is  claimed  to  have  been  given  by 
Pierce  to  the  plaintiffs.  His  liability  to  the  plaintiffs  would  con- 
tinue the  same  as  that  of  any  other  member  of  the  division  until 
this  notice  was  given.  This  is  a  settled  principle  of  the  law  of 
partnership. 

It  is  claimed  that  the  defendants'  partnership  was  dissolved  in 
October,  1860,  by  the  death  of  Russell  Aldrich,  one  of  its  members, 
and  that  the  surviving  members  cannot  be  held  responsible  for  the 
dealings  had  with  the  plaintiffs  after  that  time  without  their  assent 
or  knowledge,  although  had  in  the  name  of  the  division  and  by  its 
mani^ing  agent,  and  in  the  same  way  that  the  previous  dealings  had 
been  had.  It  is  not  necessary  to  pass  upon  the  question  whether 
this  division  or  association  was  in  strictness  a  partnership  or  not,  in- 
asmuch as  both  parties  claimed  that  it  was  a  partnership.  It  was 
found  by  the  county  court  that  the  association  was  designed  to  be 
continuing  and  to  have  perpetuity,  and  not  to  be  dissolved,  or  its 
continued  existence  as  a  partnership  to  be  affected  by  the  death  or 
withdrawal  of  any  member.  The  death  of  Aldrich  would  not, 
therefore,  work  a  dissolution  of  the  partnership  any  more  than 
would  the  withdrawal  of  any  other  member  from  it.  Neitber  the 
death  nor  the  withdrawal  of  a  member  would  affect  the  liability  of 
those  who  continued  to  be  members  for  debts  contracted  in  the  name 
and  for  the  benefit  of  the  association. 

We  find  no  ground  for  the  conclusion  that  Pierce  was  improperly 
made  a  defendant  in  this  suit ;  and  the  judgment  of  the  county  court 
in  favor  of  the  plaintiffs  is  accordingly  affirmed. 
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James  Datis,  Administrator  of  John  Marshall,  v.  Alba  Mab* 

SHALL. 

Siatuit  of  LimitcUions,     Construction. 

Under  the  second  clause  of  4  15,  eh.  63, 6.  8.,  the  time  of  the  debtors  res/denet  oat 
of  the  State,  is  deducted  In  computing  the  period  of  the  statute  of  limitations^ 
althouKh  he  was  absent  flrom  and  resided  out  of  the  State  when  the  cause  of 
action  accrued. 

Construction  giren  to  4  15,  ch.  63,  6.  S. 

Assumpsit  on  a  promissorj  note  executed  to  the  plaintiff's  intes- 
tate bj  the  defendant,  at  Troj,  in  the  State  of  New  York,  for  seven 
hundred  dollars,  dated  September  SOth,  1850,  and  payable  one  dajr 
after  date,  with  interest  annually. 

Plea,  the  general  issue  and  the  statute  of  limitations. 

Replication,  that  at  the  time  the  cause  of  action  accrued  the  de- 
fendant resided  out  of  the  state,  and  has  continued  to  reside  out  of 
the  state  to  the  present  time,  and  has  not  been  in  this  state  except 
several  times  for  transient  and  temporary  purposes,  remaining  but  a 
very  short  time  on  each  occasion,  and  in  all  less  than  six  years,  to 
wit.,  six  weeks,  and  that  the  intestate  resided  in  this  state  till  his 
death,  and  the  plaintiff  has  so  resided  since  his  appointment,  and 
that  the  defendant  has  had  no  known  property  within  this  state 
which  could  be  attached. 

Rejoinder,  that  though  the  defendant  resided  continuously  out  of 
the  state,  yet  during  all  the  time  after  the  cause  of  action  accrued  he 
came  into  the  state  each  year  and  remained  a  few  days  at  each  time, 
but  not  in  all  amounting  to  six  years,  and  that  this  was  known  to 
the  said  John  Marshall  and  to  the  plaintiff, — to  which  rejoinder  the 
plaintiff  demurred. 

The  court  at  the  December  Term,  1868,  Babrbtt,  J.,  presiding, 
rendered  judgment  pro /orma  that  the  rejoinder  is  sufficient,  and  that 
the  defendant  recover  his  costs.     Exceptions  by  the  plaintiff. 

A.  P.  Hunton^  for  the  plaintiff. 

1st.  The  defendant  did  not  so  come  into  the  state  that  the  stat 
ute  commenced  to  run.     Russ  v.  Fay^  29  Vt.  381. 

2d.  If  he  did  so  he  was  not  here  six  years.  HaU  v.  Nasmiihy 
28  Vt.  791. 
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D.  G.  Denison^  for  the  defendant. 

The  two  clauses  of  the  statute  are  separate,  distinct  and  inde- 
pendent. 

This  case  comes  under  the  first  clause,  and  the  statute  having  he- 
gun  to  run  on  the  defendant's  coming  into  the  state,  there  is  no  pro- 
vision for  future^absences  interrupting  it.  Mazozon  et  al,  v.  Foot^  1 
Aik.  282  ;  Em  v.  Beaows,  15  Vt.  727. 

In  Russ  V.  Fay^  29  Vt.  381,  a  case  arising  under  the  first  clause, 
the  court  lost  sight  of  the  distinction  between  the  two  clauses,  and 
decided  it  upon  a  principle  applicable  only  to  the  second,  viz., 
that  the  defendant  had  property  liable  to  attachment  within  this  state. 

Peck,  J.  The  question  presented  and  discussed  arises  upon  the 
construction  of  §  15,  p.  448,  G.  S.,  on  the  subject  of  limitation  of 
actions.  That  section,  so  far  as  the  question  arising  upon  the  plead- 
ings is  concerned,  is  the  same  as  §  14,  C.  S.,  p.  379,  and  §  14,  p. 
306,  R.  S.,  and  which  has  been  in  force  ever  since  1839.  The  de- 
fendant claims  that  the  first  provision  in  that  section  applies  exclu- 
sively to  cases  where  the  debtor  is  out  of  the  state  at  the  time  the 
cause  of  action  accrues  ;  and  that  the  subsequent  part  of  the  section 
providing  for  deducting  the  time  of  the  debtor's  absence  from  the 
state  in  computing  the  period  of  the  statute  of  limitations,  applies 
exclusively  to  cases  where  the  debtor  is  in  the  state  when  the  right 
of  action  accrues,  and  leaves  the  state  afterwards  before  the  statute 
has  run ;  and  hence  that  the  provision  that  ^'  the  time  of  his  absence 
shall  not  be  computed  as  any  part  of  the  time  limited,"  is  not  appli- 
cable to  this  case.  The  part  on  which  defendant  relies  is  as  follows : 
'^  If  at  the  time  when  any  cause  of  action  of  a  personal  nature  men- 
tioned in  this  chapter  shall  accrue  against  any  person,  he  shall  be 
out  of  the  state,  the  action  may  be  commenced  within  the  time  herein 
limited  therefor,  after  such  person  shall  come  into  the  state."  If  this 
were  the  only  and  the  whole  provision  on  the  subject  of  absent  debt^ 
ors,  then,  as  the  defendant  claims,  the  coming  into  the  state  with  the 
knowledge  of  the  creditor  as  alleged,  would  put  the  statute  in  ope- 
ration, and  the  subsequent  absence  of  the  debtor  from  the  state  would 
not  arrest  it ;  because  the  provision  thus  far  is  substantially  that  con- 
tained in  sec.  10  of  the  act  of  1797,  (except  the  clause  in  the  act  of 
1797  as  to  the  debtor  not  having  known  property  in  the  state,)   and 
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such  was  the  coDstruction  of  that  provision  in  the  act  of  1797. 
Slade's  St.,  p.  291,  §  10.  Sach  was  also  the  construction  of  the  St. 
4  and  5  Ann.  c.  16,  from  which  the  provision  in  the  act  of  1797  was 
substantially  copied,  and  the  construction  of  statutes  in  other  states 
copied  from  that  English  statute.  Mazozon  &  Sperry  v.  Foote^  1 
Aik.  282. 

The  residue  of  the  section  in  question,  being  the  part  mainly  relied 
on  by  the  plaintiff,  is,  ^'  and  if  after  any  cause  of  action  shall  have 
accrued,  and  before  the  statute  shall  have  run,  the  person  against 
whom  it  shall  have  accrued  shall  be  absent  from  and  reside  out  of 
the  state,  and  shall  not  have  known  property  within  the  state,  &c., 
the  time  of  his  absence  shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action."  This  provision  in  that 
section  extends  to  the  whole  period  during  which  the  statute  can  ever 
run  under  any  circumstances,  that  is,  to  the  whole  time  after  the 
cause  of  action  accrues.  The  statute  never  begins  to  run  till  after 
the  cause  of  action  accrues ;  and  this  provision  deducts  all  the  time 
the  debtor  shall  be  absent  from  and  reside  out  of  the  state  after  any 
cause  of  action  shall  have  accrued.  This  language  is  broad  enough 
to  include  this  case,  notwithstanding  the  debtor  was,  and  resided,  out 
of  the  state  before  and  when  the  cause  of  action  accrued.  There  are 
are  no  words  in  this  provision  limiting  it  to  cases  where  the  debtor 
resides  in  the  state  when  the  cause  of  action  accrues.  It  does  not 
say,  if  a  debtor  shall  be  or  reside  in  the  state  when  the  cause  of  ac^ 
tion  accrues,  and  shall  afterwards  be  absent  and  reside  out  of  the 
state  before  the  statute  shall  have  run  ;  nor  does  it  say,  if  the  debtor 
shall  go  out  of  the  state.  The  language  is,  ihall  he  absent  from  and 
reside  out  of  the  state  before  the  statute  shall  have  run.  The  debtor 
in  this  case  has  none  the  less  been  absent  from  and  resided  out  of  the 
state  after  the  cause  of  action  accrued^  because  he  was  absent  before 
also.  If  this  were  the  whole  and  only  provision  relating  to  absent 
debtors,  there  can  be  no  doubt  but  that  the  language  would  embrace 
the  case  under  consideration,  and  that  it  should  be  so  interpreted. 
The  fair  and  legitimate  construction  of  the  language  would  be,  that 
the  absence  after  the  cause  of  action  accrued  should  be  deducted 
without  reference  to  the  fact  that  the  debtor  was  absent  also  when 
th«  cause  of  action  accmed. 
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But  the  whole  section  must  be  construed  together,  and  the  question 
is,  what  the  true  construction  is,  taking  both  these  provisions  which 
make  up  the  section.  It  may  be  asked,  as  the  legislature  in  terms 
limited  the  first  branch  of  the  section  to  cases  of  absence  existing  at 
the  time  the  cause  of  action  accrued,  why  they  did  not,  if  they  so 
intended,  use  words  limiting  the  subsequent  branch  of  it  to  cases 
where  the  debtor  was  in  the  state  when  the  cause  of  action  accrued. 

Previous  to  the  act  of  1832,  whenever  the  statute  of  limitations  once 
commenced  to  run,  it  continued  to  run  notwithstanding  the  debtor's 
absence  from  the  state  without  known  property  in  the  state.  A 
debtor  out  of  the  state  when  the  cause  of  action  accrued  might  put 
the  statute  in  operation  by  coming  into  the  state  with  the  knowledge 
of  the  creditor,  although  he  left  the  state  the  next  day.  A  debtor 
residing  here  might  have  left  the  state  the  next  day  after  the  cause 
of  action  accrued.  In  either  case  the  creditor  might  be  barred, 
although  he  had  had  an  opportunity  but  for  a  single  day  to  com- 
mence suit  in  this  state.  To  remedy  this  mischief  the  act  of  1882 
was  passed.  Comp.  St.  (1834)  p«  57.  The  statute  was  remedial 
and  ought  to  be  liberally  expounded.  The  construction  ought  to  be 
such  as  will  make  the  remedy  co-extensive  with  the  mischief,  if  the 
language  will  warrant  it.  The  hardship  and  injustice  to  the  creditor 
was  the  same  in  a  case  where  the  debtor  resided  out  of  the  state 
when  the  cause  of  action  accrued,  and  set  the  statute  in  operation  by 
coming  and  remaining  in  the  state  a  day,  as  where  the  debtor  resided 
here  when  the  cause  of  action  accrued,  and  left  the  state  a  day  after. 
There  is  no  stronger  reason  for  a  remedy  in  the  one  case  than  in  the 
other.  The  case  at  bar  is  within  the  letter  of  that  act.  Until  the 
debtor  came  into  the  state  and  set  the  statute  in  operation,  it  was 
prevented  from  operating  by  the  10th  section  of  the  act  of  1797 ; 
and  when  the  defendant  left  the  state  after  coming  in,  he  did  ^^go 
from  this  staU"  in  the  very  ^pguage  of  the  act  of  1832.  So  that  if 
the  act  of  1882  is  construed  to  apply  only  to  %  cases  where  the  debtor 
shall  go  from  this  state  after  the  statute  has  begun  to  run,  and  be- 
fore the  cause  of  action  is  barred,  this  case  comes  within  the  Ian* 
guage  as  well  as  the  reason  of  that  act.  In  the  Revision  of  1839, 
the  14th  section  is  made  up  of  the  act  of  1832  and  section  10  of  the 
mt  of  1797,  with  a  little  change  in  the  phraseology.     The  words 
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^^shaUgofrom  this  ttatey'  are  dropped,  and  the  words,  ^^shall  he  absent 
/ram  and  reside  out  of  the  statCy*  substituted.  This  language  as 
clearly  embraces  one  who  is  absent  when  the  right  of  action  accrues, 
as  do  the  words  of  the  act  of  1832.  Indeed  there  is  more  reason 
to  suppose  this  change  of  phraseology  was  to  avoid  the  danger  of  the 
construction  the  defendant  contends  for,  than  to  suppose  it  was  in- 
tended to  exclude  cases  where  the  debtor  was,  and  resided,  out  of  the 
state  wlien  the  cause  of  action  accrued. 

But  if  we  give  to  the  first  provision  of  the  section  in  question  the 
same  construction  that  was  given  to  section  10  of  the  act  of  1797,  as 
the  defendant  claims,  still  the  demand  in  this  case  is  saved  from  the 
operation  of  the  statute.     The  first  provision  of  the  section  uses  the 
words,  "«/iaZZ  he  out  of  the  state,"  and  would  embrace  a  case  where 
the  debtor  was  out  of  the  state  when  the  right  of  action   accrued, 
although  he  at  the  same  time  resided  in  the  state.    But  the  next  pro- 
vision would  not  embrace  such  a  case,  because  the  language  is,  ''shall 
be  absent  from  and  reside  out  of  the  state,"    Hackett  v.  Kendall^  28 
Yt.  275.     So  that  upon  this  construction,  if  the  defendant  had  re- 
sided in  this  state  and  been  in  the  state  temporarily  as  the  pleadings 
show,  the  statute  would  have  continued  to  run  from  the  time  he  first 
came  into  the  state  to  the  knowledge  of  the  plaintiff,  after  the  right 
of  action  accrued,  and  the  debtor's  subsequent  absence  could  not  be 
deducted,  as  the  provision  for  that  purpose  does  not  apply  to  a  debtor 
who  is  absent  from  the  state,  but  residing  in  the  state  so  that  a  writ 
might  be  served  on  him  by  leaving  a  copy  at  his  usual  abode  in  this 
state.     But  as  the  defendant  resided  out  of  the  state,   he  comes 
within  the  provision  for  deducting  such  absence  in  computing  the 
period  of  the  statute  of  limitations.    This  construction  gives  effect 
to  both  branches  of  the  section  of  the  statute,  and  applies  each  to  a 
distinct  class  of  cases.    In  this  view  the  two  provisions  are  not  in 
confiict.     There  is  no  incongruity  in  saying  that,  when  a  debtor  is 
out  of  the  state  when  the  cause  of  action  accrues,  the  action  may  be 
commenced  within  the  time  limited  by  the  statute  after  he  comes  into 
the  state ;  but  whenever  a  debtor  is  not  only  absent  from  but  also 
resides  out  of  the  state,  the  time  of  such  absence  shall  not  be  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  the  action. 
As  the  defendant's  absence  was  coupled  with  a  rwd^iica  out  of 
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the  state,  it  comes  within  the  provision  for  deducting  the  time  of  his 
absence  from  the  state,  in  computing  the  period  of  the  statute  of  im- 
itations, and  the  fact  that  he  was  absent  from  and  resided  out  of  the 
state  when  the  right  of  action  accrued,  does  not  take  it  out  of  that 
provision. 

Judgment  reversed  and  judgment  that  the  defendant's  rejoinder  is 
insufficient,  and  case  remanded  for  trial  on  the  issue  of  fact  joined 
upon  the  general  issue. 


Town  op  Sharon  v.  Town  of  Strafford. 

Removal  of  Paupers,     Pleading.     Abatement    Amendi:ienL 

The  ccrtiflcate  of  the  justices  upon  the  copy  of  an  order  of  removal  of  a  pauper  to 
be  served  upon  the  overseer  of  the  poor  of  the  town  to  which  the  pauper  Is  or- 
dered to  bo  removed.  Is  an  Indispensable  requisite,  and  a  constituent  part  of  the 
process  to  be  served,  and  without  it  the  statute,  h  11,  ch.  20,  G.  S.,  is  not  com- 
piled with. 

If  wanting,  the  defect  cannot  bo  cured  by  amendment 

This  was  an  appeal  from  an  order  of  removal  of  a  pauper  from 
Sharon  to  Strafford.  The  latter  town  filed  a  plea  in  abatement  on 
the  ground  that  the  copy  of  the  order  given  to  the  officer  to  serve  on 
the  overseer  of  the  latter  town,  had  no  certificate  of  the  justices 
upon  it,  other  than  their  signature  to  the  order,  that  is,  to  the  copy  of 
the  order,  and  that  the  copy  lefl  with  the  overseer  of  Strafford  con- 
tained no  copy  of  any  such  certificate.  Whereupon  the  town  of 
Sharon  filed  a  motion  for  leave  to  amend. 

The  court  at  the  December  Tenn,  1863,  Barrett,  J.,  presiding, 
pro  forma  overruled  the  motion,  and  rendered  judgment  on  the  plea 
that  the  order  of  removal  be  quashed, — to  which  the  town  of  Sharon 
excepted. 

Converse  &  French^  for  the  plaintiff. 

We  insist  that  when  the  justices  made  out  a  copy  of  their  order  of 
removal  and  signed  the  same  at  the  bottom  it  was  a  certifying  within 
ilie  meaning  and  tnieniion  of  the  law.     It  is  a  certificate  by  them  signed 
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that  they  have  made  the  order  of  removal  as  therein  stated.  What 
ohjcct  can  there  be  for  them  to  sign  it  twice?  The  case  is  entirely 
different  from  that  of  an  officer  serving  process ;  then  he  signs  the 
name  at  the  bottom  of  the  copy,  and  then  '^  attests"  that  it  is  a  true 
copy.  Statutes  are  to  be  construed  according  to  the  interUton  of  the 
legislature.  It  could  not  have  been  the  intention  that  there  should  be 
a  separate  certifying.  Ryegate  v,  Wctrdshoro^  30  Vt.  746  ;  Catlin  v. 
HuU,  21  xb.  152  ;  DuUon  v.  Vt.  Mut.  F.  Ins.  Co.j  17  ib.  369 ;  Henry 
V.  Tilson^  17  ib.  479.  The  statute  is  but  directory y  and  the  omission 
of  it  cannot  vitiate  the  proceedings. 

II.  The  court  erred  in  deciding  that  they  had  no  power  to  allow 
the  amendment.  This  is  a  general  power  incident  to  all  courts  in 
any  proceedings  which  may  be  pending  in  court.  The  fact  that  it 
strikes  back  to  the  order  of  removal  by  the  justices  does  not  change 
it,  as  was  held  in  BarnU  v.  Concord^  4  Vt.  564,  571. 

Peck  db  Colby y  for  the  defendant. 

The  amendment  asked  for  should  not  be  granted.  The  amendment 
of  writs  and  other  process  furnishes  no  analogy.  This  is  a  statutory 
proceeding  and  a  strict  compliance  with  the  provisions  of  the  statute 
has  always  been  required.  Barnet  v.  Concord^  4  Vt.  564  ;  Oeargia 
V.  Sf.  Albans,  3  Vt.  42  ;   Wheelock  v.  Lyndon,  6  Vt.  524. 

Peck,  J.  The  notice  to  the  town  of  Strafford  of  the  order  of  re- 
moval, was  given  by  a  service  made  by  an  officer  under  the  provision 
of  the  statute  authorizing  service  as  a  writ  of  summons  is  by  law  re- 
quired to  be  served.  It  appears  that  the  copy  of  the  order  which 
was  given  to  the  officer  to  serve  had  no  certificate  of  the  justices  upon 
it,  other  than  their  signature  to  the  order,  that  is,  to  the  copy  of  the 
order,  and  that  the  copy  left  with  the  overseer  of  Strafford  contained 
no  copy  of  any  such  certificate.  The  officer  regularly  served  such 
paper  as  the  justices  furnished  him.  The  plea  in  abatement  presents 
the  question  whether  such  a  service  was  a  compliance  with  the  stat- 
ute, the  paper  and  service  being  otherwise  regular;  and  if  not, 
whether  it  was  amendable.  The  county  court  refused  to  grant  a 
motion  to  amend,  on  the  ground  that  it  was  not  amendable,  and 
quashed  the  order. 

1.  The  plaintiff  claims  that  a  copy  of  the  order  sighed  by  the 
justices  is  all  that  the  statute  requires ;  that  is,  tbi^t  their  Udmes  be- 
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ing  subscribed  to  Ibe  copy  of  tbe  order,  it  was  a  certifying  of  the 
copy  within  the  meaning  of  the  statute.  The  language  of  the  statute 
is  that  the  justices  "  shall  make  and  certify  a  copy  of  the  order  of  re» 
moval"  &c.  A  copy  of  the  order,  to  be  complete,  must  contain  the 
signature  of  the  justices ;  hence  it  is  evident  that  the  legislature  in- 
tended by  the  words,  '^  and  certify,'*  that  the  justices  should  do  some- 
thing more  than  to  make  a  complete  copy.  It  is  evident  that  the  in- 
tention was  that  it  should  be  certified  by  a  certificate  upon  it,  signed 
by  the  justices,  to  the  effect  that  it  was  a  true  copy.  The  word 
certify  is  to  be  taken  in  the  statute  in  the  common  acceptation  of  the 
term  as  applied  to  ofiicial  proceedings.  The  object  of  the  statute  is 
that  the  adverse  town  shall  not  only  be  notified  that  an  order  of  re- 
moval has  been  made,  but  that  it  shall  be  informed  what  the  order 
is,  in  such  a  manner  that  it  shall  be  able  to  judge  whether  to  appeal^ 
or  to  submit  to  the  order  and  take  charge  of  the  pauper.  For  this 
purpose  the  overseer  is  by  the  statute  entitled,  not  only  to  a  copy  of 
the  order,  but  to  a  copy  that  the  justices  say  over  their  ofiicial  signa- 
tures, is  a  true  copy.  It  is  true  the  notice  appended,  signed  by  the 
justices,  states  that  they  made  an  order,  but  it  does  not  state,  and  is 
not  required  to  state,  that  the  foregoing  is  a  copy  of  it.  The  office 
and  purpose  of  the  certificate  is  to  show  that. 

Previous  to  the  act  of  1850,  authorizing  notice  by  service  by  an 
officer,  the  provision  for  notice  was  that  "  a  true  copy  of  such  order, 
certified  by  the  justices  making  the  same,"  shall  be  left.  Sec.  Under 
that  statute  any  private  person  might  leave  the  copy  with  the  over- 
seer, and  the  only  evidence  the  overseer  had  that  it  was  a  copy,  was 
the  certificate  of  the  justices.  The  practice,  so  far  as  I  am  informed, 
under  that  statute,  was  to  annex  such  certificate  to  the  order.  The 
act  of  1850,  containing  substantially  the  same  language,  shows  that 
it  was  not  the  intention  to  dispense  with  such  certificate. 

The  certificate  is  an  indispensable  requisite,  and  a  constituent  part 
of  the  process  to  be  served,  and  without  it  the  statute  is  not  complied 
with, 

2.  Can  the  defect  be  cured  by  amendment  ?  If  the  officer  had 
had  a  perfect  paper,  and  the  defect  had  been  only  in  the  officer's  re- 
turn, I  see  no  objection  to  allowing  the  officer  to  amend  his  return 
IMoprding  to  the  ffu^t,  at  least  by  consent  of  the  justices,  the  same  as 
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in  case  of  other  writs  of  sammons.  It  is  not  necessary  to  decide 
what  the  effect  would  have  heen  if  the  process  given  to  the  officer  had 
been  perfect,  and  he  had  accidentally  omitted  to  copy  the  certificate 
on  the  copy  he  left  with  the  overseer.  It  may  be  that  his  return,  if 
regular,  would  have  been  conclusive.  This  however,  we  do  not  de- 
cide. This  process,  although  it  is  made  up  in  part  of  the  copy  of 
the  order,  is  in  the  nature  of  an  original.  The  power  to  allow 
amendments  of  a  paper  of  this  description,  if  any  power  exists,  is 
very  different  from  that  applicable  to  ordinary  returnable  process^ 
upon  which  further  proceedings  are  to  be  had.  It  is  true  it  may  be 
the  duty  of  the  officer  to  return  such  process  to  the  justices,  but  the 
town  is  not  called  on  to  answer  it  there.  The  case  does  not  come 
here  directly  upon  this  process,  lut  by  appeal  from  the  original  order 
of  removal.  The  defect  exists  in  this  case  in  the  original  as  well  as 
in  the  copy  left  by  the  officer,  and  was  not  amendable.  As  to  the 
officer's  return,  it  is  already  according  to  the  fact. 

The  county  court  properly  refused  to  allow  the  amendments 

Judgment  affirmed. 
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nushand  and  Wife.    Mortgage.     Chancery. 

A  married  woman  contractinf;  a  debt  ibr  her  own  benefit,  may  make  It  an  expreM 
charge  on  her  separate  estate,  an<Vher  mortgage  for  that  purpose  will  be  snpported 
in  eqni^. 

A  hnsband  may  by  his  acts,  as  well  as  by  express  agreement,  dlTcst  himself  of  hit 
marital  righu  in  his  wife's  property  so  as  to  make  it  her  separate  esute. 

A  wife  left  her  hnsband  In  1847.  In  18r'2,  property  was  devised  to  her,  which  she 
occupied  and  controlled  without  any  interference  of  her  hnsband  until  the  pres- 
ent time.  In  1857  she  made  a  mortgage  upon  her  estate  to  sccnre  payment  of  a 
debt  for  necessaries  for  the  support  of  herself  and  children,  and  in  1858  she  ob- 
tained a  diTorce  and  made  a  second  mortgage  on  the  same  property.  Hdd,  that 
though  as  between  her  and  her  husband  the  devise  to  her  lacked  the  alBrmative 
words  nccefsary  to  constitute  a  separate  estate  in  the  strict  meaning  of  the  terms, 
yet  under  the  drcumsunces  it  was  to  be  considered  her  separate  estate  as  between 
her  and  the  first  mortgagee. 
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Such  first  mortgaKO  may  also  be  snpportcd  in  equity  on  iba  prlnciplo  tliat  where 
a  marrhsd  woman  trades  as  a  ferns  sole,  or  obtains  credit  on  her  separate  estate,  a 
court  of  equity  wlil  hold  the  proceeds  of  the  business  or  the  estate  subject  to  the 
claims  of  her  creditors. 

Or  on  the  principle  that  the  estate  of  a  married  woman  living  apart  from  her  hus- 
band is  liable  for  her  maintenance. 

The  second  mortg^a^ce  havini;;  been  made  with  notice  of  the  circumstances,  has  no 
equity  to  come  in  before  the  first. 

The  statutes  of  Ycrmont,  in  re^sard  to  the  conrcyanco  of  married  women's  estates, 
do  not  affect  the  Jurisdiction  of  the  courts  of  equity  over  the  subject  of  separate 
estates. 

Bill  to  foreclose  the  equity  of  redemption  in  certain  mortgaged 
premises  situated  in  Strafford,  Vermont.  The  material  facts  as  they 
appeared  in  the  bill  and  answers  and  the  testimony  taken,  are  suffi- 
ciently set  forth  in  the  opinion  of  the  court. 

The  court  of  chancery,  January  Term,  18G4, — ^Peck,  Ch., — 
dismissed  the  bill  p'O  /omia,-^from  which  decree  the  orators  ap- 
pealed. 

IVm,  Sebardy  for  the  orators,  maintained  that  a  married  woman 
may  either  sue  or  be  sued.  1st,  when  her  husband  has  voluntarily 
abjured  the  realm,  or  has  been  banished.  Coke's  Littleton,  133 ; 
CounUss  of  Portland  v.  Frudges^  2  Ves.  104 ;  Dubow  v.  HaUj  ib, 
013;  RobinMnv.  Reynolds  db  Wi/e^  1  Aik.  174;  2d  Kent's  Com. 
154;  Corbel  v.  Podnity^  1  Term,  6 ;  Fonb.  Eq.  101  and  notes.  2d, 
when  the  parties  agree  to  live  separate,  and  tiio  husband  has  made 
provision  for  her  support.  This  was  so  at  least  until  the  case  of 
Marshal  v.  Ruttouy  8  Term,  546.  3d,  when  the  husband  is  a  foreigner 
and  is  out  of  the  state  or  kingdom.  WaJ!ford  v.  Duchess  de  Prime, 
2  £sp.  554 ;  Frattks  v.  Same^  ib.  586 ;  De  Oaillon  v.  Vietorie  Hard 
de  Aigley  1  B.  &  P.  357 ;  Gregory  v.  PauL,  15  Mass.  31 ;  Abbot  v. 
Bayley^  6  Pick.  89 ;  Love  v.  Maynliam^  16  111.  277. 

The  cases  cited  were  all  suits  at  law,  seeking  to  obtain  a  judgment 
either  for  or  against  the  person  of  a  married  woman,  whereas  this 
case  seeks  upon  equitable  principles  to  lay  hold  of  the  property  of 
the  defendant  which  she  had  voluntarily  and  solemnly  pledged  for  the 
payment  of  necessaries  delivered  to  her  upon  the  faith  of  this  prop- 
erty, and  thus  in  fact  becomes  a  proceeding  in  rem  and  not  in  per- 
sonam. 
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A  feme  covert  may  create  a  charge  or  lien  upon  her  property  for 
the  payment  of  debts  contracted  for  the  benefit  of  that  property,  or 
for  her  own  benefit.     No.  Am.  Coal  Co.  v.  Dyetty  7  Paige,  9. 

Tho  objection  that  she  had  not  the  exclusive  control  of  her  estate 
at  the  time  she  mortgaged  it  has  no  force  in  this  case.  1st,  she  had 
the  entire  and  perfect  legal  title.  2d,  her  husband  had  abandoned 
her,  and  left  her  to  take  care  of  herself,  which  was  an  abandonment 
of  any  claim  to  control  her  estate.  Sd,  he  never  did  assume  any 
control  of  it,  and  before  this  bill  was  brought,  she  became  a  feme 
iole. 

But  we  claim  and  insist,  that  the  distinction  which  has  been  made 
by  some  of  the  cases  between  husbands  who  are  aliens  and  those  who 
are  not,  has  no  foundation  in  principle,  and  has  not  been  regarded  in 
this  country.  2  Kent's  Com.  157  ;  Bean  v.  Morgan^  4  McCord,  148. 
The  terms  of  the  will  vested  the  property  absolutely  in  Mrs.  Booth, 
and  it  was  exclusively  within  her  control.  But  if  it  were  otherwise 
at  the  time,  it  would  not  affect  the  equitable  consideration  of  this  ques- 
tion, as  the  husband  never  did  assume  any  control  of  the  estate. 
And  at  the  time  of  bringing  this  bill,  he  had  ceased  to  have  any  right 
to  control  it. 

1^  The  mortgage  to  the  defendant  Moore  does  not  take  precedence  of 
this.  1st,  for  the  reason  that  the  estate  is  of  sufficient  value  to  pay 
both  mortgages.  2d,  because  in  that  mortgage  the  defendant  Moore 
has  Dodugled  debts  of  the  estate  with  his  own.  Sd,  because  he  has 
suffered  Mrs.  Booth  to  use  up  the  property  of  the  estate,  which  he 
ought  to  have  applied  in  settling  up  his  administration  account. 
Feck  db  Colhyy  for  the  defendants. 

1.  The  deed  to  the  orators  is  absolutely  void,  the  husband  not 
having  joined  in  the  conveyance.     G.  S.  p.  448,  §  2. 

All  our  legislation  is  opposed  to  tho  position  assumed  by  the  ora- 
tors that  the  deed  of  the  wife,  under  circumstances  like  the  present, 
will  pass  her  title,  or  create  any  valid  lien.  By  a  statute  law  of 
Pennsylvania,  passed  in  1848,  the  property  of  the  wife  is  exempt 
from  the  husband's  debts,  and  is  to  be  owned,  used  and  enjoyed  by 
her  as  her  separate  estate,  and  cannot  be  encumbered  by  her  husband 
without  her  consent.  It  is  settled  in  that  state,  that  this  statute  does 
not  authorize  her  to  convey  her  real  estate,  and  that  a  conveyance  by 
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her  alone  is  a  nullity,  whether  she  lives  with  or  apart  from  her  hus- 
band. Feck  V.  Wardy  6  Harris,  506  ;  Thorndell  v.  Morrison^  1  Casej, 
826.  In  Rhta  et  al,  v.  Rhenner^  1  Peters,  105,  the  supreme  court  of 
the  United  States  held  the  same  doctrine  in  a  case  identical  in  its  cir* 
enmstances  with  the  present. 

2.  The  orators,  however,  seek  to  enforce  the  deed  as  an  appoint- 
ment by  the  wife  of  her  '^  separate  property ''  for  the  payment  of 
debts  contracted  by  her. 

1st.  It  does  not  clearly  appear  that  Mrs.  Booth  agreed  or  in- 
tended to  charge  this  estate  with  the  payment  of  these  debts  at  the 
time  they  were  contracted.  2d.  The  orators  had  no  right  to  trust 
her,  relying  on  this  property,  as  the  estate  of  the  devisor  was  in  pro- 
cess of  settlement  and  might  have  been  absorbed  in  the  payment  of 
his  debts.  But,  3d,  what  is  decisive  of  this  point  is  the  fact  that 
the  property  in  question  was  not  devised  to  Mrs.  Booth's  ^^  separate 
nse.'' 

Married  women  are  treated  as  feme$  sole  only  as  to  such  property 
as  is  limited  by  express  words  to  their  note  and  exdutive  use.  In  the 
absence{of  such  express  words,  it  is  not  her  separate  estate  which  she 
can  effect  by  an  appointment  or  otherwise  control  without  her  hus- 
band. 2  Story's  Eq.  Jurisp.  §  1897,  Redfield's  Ed. ;  Butler  v.  Buck- 
inghamj  5  Day,  492  ;  Albany  Fire  Ins  Co.  v.  J9ay,  4  Cow.  9  ;  Martin 
V.  Doxodly^  6  Wend.  7  ;  CuHis  v.  Engel^  2  Sandf.  287-9  ;  Knowles 
y.  McCandy^  10  Paige,  343-6  ;  Lead.  Cas,  in  Equity,  860  note ;  Law 
Beporter  Nov.  1863,  p.  49. 

The  divorce  granted  subsequently  cannot  operate  by  relation  to 
make  the  deed  effective.    8  Cowen,  277. 

3.  The  defendant  Moore  as  executor  paid  the  debts  of  the  devisor 
to  the  amount  of  about  $600.  He  as  well  as  the  creditors  had  a  lien 
on  the  property  for  these  debts.  This  lien  cannot  be  affected  by  the 
orators'  claim.  Moore's  lien  is  first,  and  is  represented  by  his  mort- 
gage- 

4.  The  orators'  mortgage  being  void^  if  they  can  be  regarded  as 

having  the  right  to  charge  this  property  with  their  debt,  it  can  only 
be  done  after  the  defendants'  lien  created  by  their  mortgage,  is  dis- 
chai^ed. 
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Barrett,  J.    In  this  case  the  following  are  the  facts  material  to 
the  leading  questions  presented  in  the  argument.     Mrs.  Booth  was 
the  adopted  daughter  of  Mr.  Norton,  and,  up  to  the  time  of  her  mar- 
riage, lived  in  his  family  in  Strafford.     Soon  after  her  marriage  she 
went  with  her  husband  to  Canada,  where  he  had  relatives,  and  lived 
with  him  a  short  time,  and  then,  (sometime  prior  to  1847,)  returned 
to  her  home  in  Strafford  with  two  children,  issue  of  the  marriage. 
Her  husband  has  ever  since  remained  in  Canada.    Till  the  death  of 
Mr.  Norton,  in  1853,  she  continued  to  live  in  his  family,  taking  a 
leading  part  iu  household  affairs,  and  receiving  support  for  herself 
and  children,  except  that  she  furnished  their  clothing.     In  1852,  Mr. 
Norton  made  his  will,  giving  to  Mrs.  Booth  his  home  farm,  stock, 
horses,  fani(ung  tools,  &c.     After  his  decease  the  will  was  duly  pro- 
bated  auil'e^ablished,  and  Mrs.  Booth  has  continued  to  reside  in  the 
family  homestead,  holding,  occupying,  and  managing  the  property 
given  her  by  the  will,  supporting  herself  and  children  without  any 
aid  from  her  husband,  and  without  any  claim  or  interference  by  him 
in  respect  to  the  control,  management  or  disposition  of  said  property, 
and  without  any  claim  or  offer  by  him  to  live  with  his  wife  and 
children ;    he,   during  all  the  time,  being  destitute  of  property  and 
credit,  and  wholly  irresponsible.     After  the  decease  of  Mr.  Norton, 
Mrs.  Booth  purchased  goods  of  Frary  &  Co.,  and  of  other  stores  in 
which  Mr.  Harris  was  interested  as  partner,  necessary  for  the  support 
of  herself  and  children,  on  credit  given  solely  to  herself,  lu  reliance 
on  her  right  and  interest  in  the  property  given  her  by  said  will.     In 
settlement  of  the  accounts  for  said  goods  she  executed  the  notes  des- 
cribed in  the  bill  in  this  case,  and  on  the  12th, of  October,  1857,  she 
executed  to  Frary  a  mortgage  of  said  farm  to  secure  the  payment  of 
said  notes.     At  the  General  Term  of  the  supreme  court  in  Novem- 
ber, 1858,  she  obtained  a  divorce  from  her  husband,  after  which,  and 
QTL  the  24th  day  of  said  November,  she  executed  a  mortgage  of  the 
same  property  to  J.  S.  Moore,  as  set  forth  in  his  answer.     Mr.  Moore 
was  executor  of  said  will  of  Mr.  Norton,  which  will  made  the  debts 
of  the  testator,  and  the  expense  of  settling  his  estate,  a  charge  upon  a 
piece  of  land  in  Granville,  in  case  what  should  be  due  to  the  estate 
should  prove  insufficient  for  that  purpose. 
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Mrs.  Booth  makes  defence  on  the  ground  that  she  was  feme  covert 
when  the  orator's  mortgage  was  executed,  and  that  she  gave  it  upon 
compulsion  by  threats  of  suit  and  the  attachment  of  her  property. 
Mr.  Moore  defends  on  the  same  ground,  and  insists  that  his  mortgage 
is  entitled  to  priority.  He  also  defends  on  the  ground  that,  as 
executor,  he  has  paid  the  debts  of  the  testator  and  the  expense  of 
administration  under  the  will,  out  of  his  own  money ;  and,  in  any 
event,  claims  that  he  is  entitled  to  a  lien  upon  said  mortgaged  prop- 
erty for  such  payment,  in  priority  to  the  orator's  mortgage. 

Upon  the  facts  thus  stated,  with  other  incidental  facts  which  will 
appear  in  the  course  of  the  discussion,  it  is* to  be  determined  whether 
the  orators  are  entitled  to  enforce  against  the  property  the  security 
which  said  mortgage  purports  to  give. 

Before  presenting  the  views  of  the  court  upon  the  main  grounds 
upon  which  the  case  was  discussed  in  the  argument,  we  remark, 
that  we  do  not  concur  with  the  learned  counsel  for  the  defence,  in 
assuming  as  a  conclusive  proposition,  that  the  mortgage  executed  by 
Mrs.  Booth  to  the  orators  is  wholly  void.  At  common  law,  and 
irrespective  of  the  statute  of  this  state,  it  would  be  void  and  ineffect- 
ive ;  and  it  would  be  equally  so  in  equity,  unless  the  purpose,  occa- 
sion, and  circumstances  of  giving  it,  bring  it  within  the  operation  of 
principles  upon  which  courts  of  equity  give  such  instruments  a  legit- 
imate vitality  and  effect.  Sec.  2,  p.  448  of  G.  S. :— '•  A  husband 
and  wife  may,  by  their  joint  deed,  convey  the  real  estate  of  the  wife 
in  like  manner  as  she  might  do  by  her  separate  deed  if  she  were  un- 
married," and  the  provisions  of  ch.  71  of  G.  S.,  by  which  the  wife 
may,  in  case  of  desertion  or  ill-treatment  by  the  husband,  make  dispo- 
sition of  her  property  without  his  joining  in  the  deed,  do  not  affect  the 
subject  as  it  is  involved  in  and  presented  by  this  case.  The  first  of 
said  enactments  does  not  declare  the  sole  deed  of  the  wife  void,  nor 
does  it  imply  that  it  is,  except  as  resulting  from  the  effect  of  coverture 
at  common  law.  It  has  regard  only  to  the  effect  of  that  relation  at 
common  law,  and  was  designed  to  provide  a  mode  by  which  she  might 
transfer  the  title  to  her  real  estate  at  law,  notwithstanding  the  com- 
mon law  effect  of  coverture.  It  is  an  enabling  and  not  a  disabling  or 
restrictive  act,  and  can  by  no  means  be  regarded  as  trenching  upon 
the  scope  of  equitable  jurisdiction  and  interposition  in  reference  to 
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the  rights,  liabilities,  and  daties  of  married  women  in  respect  to  their 
property  and  contracts. 

In  Buchanan  v.  Ckamherlin  et  al,^  in  Orange  county,  1858,  (not 
reported,}  a  mortgage,  given  by  the  wife  to  secure  the  pajrment  of 
money  borrowed  to  pay  towards  the  purchase  of  the  mortgaged  prop- 
erty, was  held  valid  against  the  husband  and  the  children,  the  wife 
having  deceased. 

The  latter  of  said  statutory  provisions  was  designed  to  give,  not 
an  exdtisivey  but  an  additional  and  somewhat  summary  means  ad 
against  the  husband,  for  insuring  to  the  wife  the  use  and  benefit  of 
her  own  property  for  her  support,  in  case  she  should  be  abandoned  by^ 
or  compelled  by  ill-treatment  to  live  apart  from  him.  They  cannot, 
upon  any  ground  of  reason,  be  construed  as  taking  away  or  curtailiujir 
the  scope  of  interposition  by  courts  of  equity  in  cases  falling  within 
the  ordinary  cognizance  of  such  courts. 

Passing,  without  further  remark,  the  point  made  in  defence  upon 
the  statutes  referred  to,  we  come  to  the  more  important  ground  of 
debate. 

In  courts  of  equity,  for  many  purposes,  the  separate  and  unmerged 
existence  of  the  wife,  both  in  respect  to  her  person,  her  property^ 
and  her  contracts,  is  recognized,  asserted,  and  made  the  ground  of 
action  to  the  same  extent  as  if  she  had  not  been  married ;  and  the 
course  of  abjudication  has  now  pretty  clearly  defined  the  principles, 
and  indicated  the  category  of  cases  upon  and  in  which  this  may  pro- 
perly be  done.  Within  the  scope  of  those  principles  and  cases,  there 
are  many  cases  in  which,  for  the  purpose  of  protecting  the  wife,  and  of 
doing  justice  to  other  parties,  the  wife  has  been  treated  as  feme  aoU 
sub  modo^  and  to  a  limited  extent,  in  respect  to  contracts  made  by  her, 
and  in  respect  to  rights  and  interests  in  property  held  by  or  accruing 
through  her. 

Though  cases  at  law  were  largely  cited  in  the  argument  by  orators* 
counsel,  but  little  aid  can  be  derived  from  them  in  dealing  with  this 
subject  in  the  forum  of  equity.  Some  analogies  of  principle,  and 
some  deductions  of  reason  from  them,  may  give  more  or  less  counten« 
ance  to  the  doctrine  held  and  administered  by  courts  of  equity,  but 
the  cases  themselves  can  hardly  be  regarded  as  establishing  either 
principles  or  rules  that  control  or  direct  the  action  of  those  courts 
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It  is  to  be  dctermiDed,  therefore,  whether  the  principles  and  cases 
which  appertain  to  this  subject  in  those  conrts,  require  the  relief  to 
be  granted  that  is  invoked  by  this  bill. 

In  England  it  is  established  law  in  equity,  that  a  feme  covert  has 
the  same  power  of  charging  or  appropriating  her  separate  estate,  as 
if  she  were  feme  sole^  unless  there  be  a  restriction  in  the  instrument 
by  which  she  is  invested  with  such  estate.  The  main  and  important 
difference  in  respect  to  the  extent  of  such  power  in  her,  as  held  in 
England,  and  by  the  courts  of  different  states  in  this  country,  consists 
in  this, — in  some  of  the  states  it  is  held  that  she  can  charge  or  ap- 
propriate her  separate  estate  only  in  such  manner  and  to  such  extent 
as  she  is  expressly  authorized  to  do  by  the  instrument  of  conveyance 
or  settlement ;  while  in  others  it  is  held  that  she  can  charge  or  ap- 
propriate it  for  her  own  benefit,  or  for  the  benefit  of  her  estate,  as 
fully  as  if  sole,  provided  there  be  no  restriction  in  this  respect  in  the 
instrument  of  conveyance  or  settlement.  The  English  rule  has  been 
adopted  in  Connecticut.  In  Inday  v.  Huntington^  20  Conn.  146, 
Storrs,  J.,  in  the  course  of  an  elaborate  opinion,  says : — '^  We  adopt 
the  English  rule,  not  only  as  supported  by  the  highest  authority,  but 
because  we  think  it  is  also  supported  by  the  strongest  reason."  The 
same  is  reasserted  in  82  Conn. 

In  New  York,  in  the  case  of  The  Methodist  Episcopal  Church  v. 
Jaques,  17  Johns.  548,  upon  the  fullest  consideration  by  the  court  of 
error,  the  English  rule  was  approved  and  maintained,  though  it  may 
be  regarded  as  subsequently  limited  to  the  charge  or  appropriation  by 
the  wife  for  the  benefit  of  herself  or  her  estate.  In  N.  A.  Goal  Co, 
V.  Dyeltj  7  Paige,  9,  it  is  held  that  ^'  the  feme  covert^  as  to  her  sepa- 
rate estate,  is  considered  as  a  feme  sole^  and  may  in  person,  or  by  her 
legally  authorized  agent,  bind  such  separate  estate  with  the  payment 
of  debts  contracted  for  the  benefit  of  that  estate,  or  for  her  own  ben- 
efit, upon  the  credit  of  the  separate  estate."  And  the  same  doctrine 
is  held  in  Gardner  v.  Gardner y  7  Paige,  112.  In  this  last  case,  when 
in  the  court  of  errors,  22  Wend.,  Cowen,  J.,  held  the  following  lan- 
guage : — '^  If  the  wife  holds  an  estate  separate  from  and  independent 
of  her  husband,  as  she  may  do  in  equity,  chancery  considers  her,  in 
respect  to  her  power  over  this  estate,  as  a  feme  sole ;  and  although 
she  is  still  incapable  of  charging  herself  at  law,  and  equally  incapable 
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in  equity  of  charging  herself  personally  with  debts,  yet  I  think  the 
better  opinion  is,  that  separate  debts,  contracted  by  her  expressly  on 
her  own  account,  shall,  in  all  cases,  be  considered  an  appointment  or 
appropriation  for  the  benefit  of  the  creditors,  as  to  so  much  of  her 
separate  estate  as  is  sufficient  to  pay  the  debts,  if  she  be  not  disabled 
to  charge  it  by  the  terms  of  the  donation/' 

The  same  rule  as  in  N,  A.  Coal  Co.  v.  Dyettj  supra^  is  recognized 
by  the  Vice-Chancellor,  2  Sanf.  Ch.  Rep.  287,  in  CuHis  v.  Engdj 
and  is  explicitly  sanctioned  in  Yale  v.  Dederer^  18  N.  Y.  265.  It 
is  true,  in  this  case,  when  again  before  the  court  of  appeals,  22 
N.  Y.  450,  Selden,  J.,  attempts  to  weaken  the  stability  of  the  law 
as  thus  held  and  adhered  to  in  New  York.  While  we  cannot  accord 
success  to  the  attempt,  yet  it  is  pertinent  to  the  case  in  hand  to  re- 
mark, that  the  court  hold  in  that  case  an  express  charge,  created  by  a 
married  woman  upon  her  separate  estate  for  her  own  benefit,  to  be 
valid  in  equity. 

In  the  recent  case  of  Todd  and  others  v.  Mrs.  Lee  and  husband^  15 
Wis.  8G5,  DixoK,C.  J.,  upon  an  extended  examination  and  discussion 
of  the  subject  says  : — "  Within  all  the  authorities,  the  separate  estate 
of  a  married  woman  will  be  charged  in  equity  with  the  payment  of 
debts  contracted  for  her  benefit." 

The  lack  of  general  equity  powers  in  the  courts  has,  perhaps,  pre- 
cluded the  adjudication  of  the  subject  in  the  New  England  States, 
except  Connecticut  and  Vermont ;  and  in  Vermont  it  has  not  be- 
fore been  called  into  judgment.  We  are  prepared,  however,  to 
adopt  the  principle  of  the  law  as  established  in  England,  Connect- 
icut and  New  York,  to  the  extent,  at  least,  that  a  married  woman 
may  charge  her  separate  property  for  her  own  benefit,  (and  that  is 
all  that  the  present  case  requires,)  regarding  it  as  resting  in  sound 
legal  and  moral  reasons,  and  resulting  in  securing  to  the  wife  all 
proper  protection,  while  effectuating  justice  between  her  and  those 
with  whom  she  has  dealt  with  reference  to  and  upon  the  credit  of  her 
separate  property. 

This  brings  us  the  question, — ^was  the  property  embraced  in  the 
mortgage  of  Mrs.  Booth  to  the  orators,  her  separate  property,  within 
the  true  intent  and  spirit  of  the  law,  as  held  and  administered  upon 
thrs  subject,  in  a  legitimate  application  of  it  to  the  facts  of  this  case? 
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The  will  of  Mr.  Norton  gave  it  to  her  alone,  without  condition  or 
limitation,  its  language  being,  ^^  I  give  and  devise  to  Adeline  Booth, 
of  Strafford,  all  my  home-farm,  so  called,  consisting  of  about  sixty- 
three  acres,  and  also  I  give  and  bequeath  to  her  all  my  stock  and 
horses/'  &Cm  &c.  It  is  clear,  upon  well-established  principles  appli- 
cable to  title  created  by  will,  that  she  was  vested  with  an  absolute 
estate  in  fee  in  the  farm,  subject  only  to  the  marital  rights  of  the 
husband.  Separate  eUate  in  a  married  woman  involves,  as  the  char- 
acterizing fact,  that  she  holds  it  to  her  sole  use,  in  exclusion  of  the 
marital  rights  of  the  husband.  If  the  will  had  expressed  it  to  be  to 
her  sole  use,  in  exclusion  of  the  right  of  the  husband  to  control  or 
dispose  of  it,  it  would  have  been  her  separate  estate  in  the  fullest  legal 
sense  and  effect  of  the  expression,  though  it  was  land  given  to  her 
directly,  without  the  interposition  of  trustees.  In  the  earlier  English 
eases,  adopting  the  doctrine  of  the  subject  from  the  civil  law,  \^ 
separate  property  consisted  in  personalty  invested,  with  provision 
that  the  wife  should  have  the  proceeds  to  the  extent  and  in  the  man- 
ner specified,  or  the  income  and  proceeds  of  lands  held  by  trustees. 
This,  indeed,  has  been  true  of  most  of  the  cases  throughout  the  whole 
course  of  adjudications  upon  this  subject  in  the  English  equity  courts. 
Hence,  upon  a  cursory  view,  the  impression  is  easily  derived,  that 
separate  estate  is  pi*edicable  only  of  personalty  invested,  or  of  the  in- 
come of  real  estate  vested  in  trustees.  Even  Pratt,  J.,  in  a  dissent- 
ing opinion  in  Albany  Fire  Ins.  Co.  v.  Bay,  4  Coms.  27,  says : — 
**  Separate  estates  in  married  women,  which  courts  of  equity  recog- 
nize their  right,  to  dispose  of  as  femes  sole^  are  strictly  equitable  es- 
tates. They  are  always  created  by  deed,  devise,  or  marriage  settle- 
ment, vesting  the  legal  estate  in  some  third  person."  But  in  the 
American  note  to  the  case  of  Htdme  v.  lenant^  1  Lead.  Cas.  in  Eq. 
p.  417,  it  is  said,  ^^  the  intervention  of  a  trustee  is  not  necessary  to 
the  validity  of  a  trust  to  the  separate  use  of  a  married  woman.  If 
real  or  personal  property  be  given  to  her  separate  use,  her  interest 
will  be  protected  by  converting  the  husband  into  a  trustee  ;"  and  a 
large  number  of  American  cases  is  cited,  which  establish  this  as  the 
law  in  this  country.  The  case  of  Fanny  Porter  v.  Bank  of  Butland 
and  others,  19  Vt.  410,  adopts  and  stands  upon  this  view  of  the 
law.     Indeed,  the   necessity  of  an  actual  or  even  an  ideal  trust, 
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in  order  to  constitute  a  separate  estate  of  the  wife,  which  she  may 
bind  for  the  payment  of  her  debts,  has  been  abandoned  in  England, 
as  appears  by  the^  case  of  Owens  v.  Dickinson^  1  Craig.  &  Phil.  48, 
and  by  the  still  later  case  of  Johnson  v.  Qallager^  7  Lond.  Jur.  N.  S. 
273  ;  and  it  is  now  held  that  such  estate  may  exist  without  the  fact 
or  fiction  of  a  trustee,  and  be  directly  reached  by  execution  out  of  the 
court  of  chancery. 

As  before  remarked,  the  will  gave  to  Mrs.  Booth  an  absolute 
title  to  the  real  estate ;  and  we  receive  the  impression  from  the  pe- 
culiar language  of  the  deed,  in  giving  it  to  her  without  naming  heirs, 
in  connection  with  the  fact  that  she  was,  and  for  a  long  time  had 
been,  living  apart  from  her  husband,  with  the  burden  of  supporting 
herself  and  her  children  cast  upon  her,  without  any  care  or  aid 
from  him ;  that  it  was  the  intention  of  the  testator  to  give  her  the 
property  named,  both  real  and  personal,  as  her  separate  property. 
But  it  would,  probably,  be  going  too  far  to  say  that  the  will  itself,  as 
an  instrument  conferring  title,  can  be  held  to  have  that  effect.  It 
lacks  the  ordinary  affirmative  expressions  which  have  been  held  requi- 
site to  exclude  the  husband  from  his  marital  rights  in  property  thus 
coming  to  the  wife. 

As  already  said,  separate  estate  in  a  married  woman  involves, 
as  the  characterizing  fact,  that  she  holds  it  to  her  sole  use  in  exclu- 
sion of  the  marital  rights  of  the  husband.  The  cases  uniformly 
show  that  the  law  of  the  subject  had  its  origin,  and  has  been  de- 
veloped, established,  and  applied,  with  reference  to  claims  made 
by  the  husband,  or  by  those  standing  in  his  right,  in  virtue  of  his 
marital  rights,  as  against  the  exclusive  right  of  the  wife  to  the  prop- 
erty in  question.  In  such  cases  the  rule  has  become  established  that 
the  instrument  of  conveyance  or  settlement  must  contain  explicit 
words  of  exclusion  in  order  to  shut  out  the  husband  and  his  assigns 
from  his  marital  rights. 

But  in  the  present  case,  neither  the  husband,  nor  any  one  under 
him,  is  claiming  any  right  in  the  property.  The  will  was  made 
during  his  separation  from  his  wife ;  the  testator  died,  and  the  will 
took  effect  to  pass  the  title  to  Mrs.  Booth  while  the  separation  was 
continuing.  She  was  lefl  by  the  testator  at  his  death  in  the  pos- 
aessioQ  of  the  property  as  her  home  and  resource  for  support, 
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and  she  ooutinued  ever  after  in  that  possession,  controlling  and 
mana^ag  tbe  property,  without  any  interposition  or  claim  by  her 
husband;  being  (as  before  said)  left  by  him  to  support  hmelf 
aad  ohiMren,  without  any  contribution  or  offer  of  aid  by  him  in 
that  behalf.  This,  we  think,  may  properly  be  regarded  as  a 
practical  and  continuing  negation,  on  his  part,  of  any  right  or  in- 
terest in  the  property,  in  virtue  of  his  marital  rights, — ^a  practi- 
cal and  continuing  construction  and  effect  given  to  the  will,  as  giv- 
ing to  the  wife  the  absolute  title  in  exclusion  of  himself  as  husband, 
— an  effectual  appropriation  of  the  property  to  her  sole  and  sepa- 
rate use. 

If  the  husband,  by  an  ante-nuptial  agreement,  had  stipulated  that 
the  property  coming  to  the  wife  during  coverture,  should  be  her  sole 
and  separate  property,  and  subject  to  her  exclusive  disposal,  such 
agreement  would  bo  effectual  in  equity  to  disembarrass  the  wife 
from  any  marital  restraints  in  the  disposition  of  such  property.  See 
Barron  v.  Barron  et  aZ.,  24  Vt.  875,  in  which  the  cases  involving 
the  subject  are  extensively  examined  and  the  law  ably  discussed  by 

IgHAM,  J. 

So,  too,  a  post-nuptial  agreement  of  a  similar  character,  made 
upon  sufficient  consideration  (as,  for  instance,  that  the  wife  should 
support  herself,  or  herself  and  children,  without  calling  on  the  hus- 
band therefor,  if  performed  by  the  wife,)  would  in  equity  be  held 
equally  effectual.  True,  there  was  no  such  agreement,  in  terms,  in 
this  case.  Still,  we  think  the  facts  before  stated  put  the  husband  in 
the  same  relation  to  this  property  as  if  there  had  been.  We  think  no 
principle  nor  rule  of  the  law  is  infringed  in  the  present  case,  in  which 
the  question  does  not  arise  upon  a  claim  by  the  husband  or  in  his 
right,  by  holding  that  property  which  the  wife  holds  by  absolute  title^ 
and  disembarressed  of  any  claim  resting  upon  the  marital  rights  of 
her  husband,  is  to  be  regarded  as  her  separate  property,  within  the 
principles  and  in  subserviency  to  the  purposes  of  the  law  governing 
the  subject ;  and  that  in  such  case  it  makes  no  difference  in  what  way 
it  is  invested  with  such  character  of  separate  property.  If  it  is  thus 
held  by  her,  then,  in  equity,  she  has  power  to  charge  it  for  her  own 
benefit  the  same  as  if  she  were  discovert. 

We  therefore  hold  that  Mrs.  Booth,  for  the  credit  which  she  had 
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obtained,  was  warranted  in  making  the  debts  a  charge  upon  the  land 
thus  owned  by  her,  and  that  the  mortgage  to  the  orators,,  which  we 
find  to  have  been  given  voluntarily  and  without  compulsion,  consti- 
tutes an  express  charge  upon,  and  appropriation  of,  the  property  for 
the  payment  of  the  debts  specified  therein. 

There  is  another  line  of  judicial  administration  in  equity,  the  prin- 
ciple of  which  seems  ample  to  warrant  this  court  in  effectuating  the 
pledge  of  the  property  for  the  payment  of  the  debts  in  question ;  and 
that  is,  cases  where  the  wife,  with  the  consent  of  the  husband,  has 
carried  on  business  in  her  own  name  as  sole  trader  or  othei^wise.  It 
is  established  beyond  controversy,  that  the  property  and  proceeds  of 
the  business  may  be  held  by  the  wife's  creditors,  for  the  payment  of 
the  debts  contracted  in  that  business,  against  any  claim  or  right  of 
the  husband,  and,  in  most  cases,  against  his  creditors.  This  was  re- 
cently held  by  this  court  in  a  case  in  Windsor  county,  Partridge  dk 
Co.  V.  Stacker  et  al.,  86  Vt.  108.  See  Story  Eq.  §  1385-6-7,  in 
which  last  section  it  is  said : — ^^  If  a  husband  should  desert  his  wife, 
and  she  should  be  enabled  by  the  aid  of  friends  to  carry  on  a  separate 
trade  (as  that  of  milliner),  her  earnings  in  such  Jrade  will  be  enforced 
in  equity  against  the  claims  of  her  husband."  This  all  goes  upon 
the  ground  that  the  creditors  of  the  wife  have  an  equitable  right  to  the 
property  and  proceeds  of  the  business,  in  reliance  upon  which  they 
extended  to  her  the  credit.  As  against  the  wife  that  right  is  plain, 
and  was  never  called  in  question.  It  has  only  been  controverted  upon 
some  counter  claim  of  the  husband,  his  assigns  or  creditors. 

Where,  therefore,  the  wife,  as  in  this  case,  has  title  to  property 
which  the  husband  permits  her  to  hold,  use,  and  dispose  of  for  th» 
support  of  herself  and  children,  in  his  neglect  to  do  anything  in  that 
behalf — he  interposing  no  claim  in  respect  to  said  property,  and  she 
has  obtained  credit  for  the  necessary  means  of  living  in  reliance  upon 
such  property,  and  has  expressly  pledged  it  as  security  for  the 
redemption  of  such  credit,  it  would  seem  to  be  interpolating  a  new 
principle  both  in  equity  law  and  in  ethics,  to  hold  that  she,  or  those 
standing  in  her  right,  may,  in  virtue  of  a  technical  rule  of  marital 
disability,  evade  that  equity  of  her  creditors.  It  would  be  matter  of 
some  difficulty  to  assign  a  plausible,  much  more  a  solid  reason  for  so 
holding,    It  certainly  could  not  be  on  the  score  of  any  countervailing 
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equity  in  her,  for  none  such  exists,  but  the  contrary.  Nor  could  it  be 
on  the  score  of  disability,  for  that  is  excluded  by  well-known  rules 
and  settled  principles  of  equity  law. 

The  result  of  the  views  already  presented  seems  to  be  fully  war* 
ranted  upon  other  grounds. 

There  are  several  ways,  upon  wellnaettled  principles,  in  which,  as 
against  the  husband,  the  property  of  the  wife  would  be  subjected  to 
the  support  of  herself  and  children. 

In  Quy  V.  Pearkes^  18  Yes.  196,  the  Lord  Chancellor  ordered  the 
Accountantr  General  to  sell  stocks  held  under  a  will  by  a  legatee  whose 
husband  had  deserted  her  soon  afler  marriage,  and  for  several  years 
had  furnished  nothing  for  her  support,  and  to  repay  advances  made 
from  year  to  year  by  a  friend  of  the  wife  for  her  support,  who  made 
such  advances  upon  the  faith  of  being  repaid  out  of  that  fund,  and 
that  the  dividends  of  the  remaining  fund  be  paid  to  her  for  her  ^ture 
support. 

In  the  American  notes  to  Murray  v.  Lord  Elihanh^  Lead.  Cas.  in 
Eq.  vol.  1,  p.  496,  it  is  said,  *^  there  is  a  class  of  decisions  which  in- 
dicate that,  where  the  husband  has  misbehaved,  and  abandoned  or  ill- 
treated  his  wife,  so  as  to  justify  a  divorce  or  separation,  the  wife's 
property  in  action,  and  it  seems  also  even  property  not  under  the  ju- 
risdiction of  the  court,  will  be  laid  hold  of  by  the  court  of  chancery 
and  appropriated  to  the  support  of  the  wife  and  her  children  ;"  and 
several  cases  to  that  effect  are  cited  in  different  states.  It  is  further 
said :  "  It  may  probably,  also,  be  considered  as  established,  that  if 
the  husband  is  entirely  insolvent,  and  the  wife  is  without  means  of 
support,  equity  will  sustain  a  bill  by  the  wife,  through  her  next  friend, 
against  the  husband,  or  his  assigns  or  creditors,  seeking  to  get  pos- 
session of  the  property  at  law ;"  and  several  cases  to  that  effect  are 
referred  to. 

In  HavUand  v.  Myersy  6  J.  C.  B.  25,  Chancellor  Kent  said :  ^'  The 
rule  was  settled  that  the  wife's  equity  to  a  suitable  provision  for  the 
maintenance  of  herself  and  her  children  out  of  her  separate  real  and 
personal  estate,  descended  or  devised  to  her  during  coverture,  was 
weU  established,  and  would  prevail  equally  against  the  husband  or 
his  assigns,  and  against  any  sale  made  or  lien  created  by  him,  even 
for  a  Yi|lu|kble  consideration,  or  in  payment  of  a  just  debt ;  •    •    « 
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and  this  equity  might  be  extended,  if  the  circumstances  of  the  case 
should  require  it,  to  the  whole  of  the  real  and  personal  estate  so 
devised  or  descended  to  the  wife/'  This  savors  strongly  of  the  idea 
that  even  as  against  the  husband  and  those  standing  upon  his  right, 
the  courts  recognize  a  separate  estate  in  the  wife,  for  certain  purposes^ 
which  was  not  created  such  by  express  terms, — ^for  in  that  case  the 
property  was  inherited^ — ^not  devised  or  conveyed  by  deed :  See 
Drummond  v.  Magee^  4  J.  C.  B.  318.  In  closing  a  full,  elaborate^ 
and  discriminating  review  of  most  of  the  cases  bearing  upon  the 
wife's  rights  in  equity  as  to  her  own  property,  it  is  said  in  the  note 
above  cited,  on  p.  501 :  *^  The  maintenance  of  the  wife  from  her  own 
property,  in  cases  of  the  husband's  neglect  to  provide  for  her,  is,  no 
doubt,  a  ground  of  original  jurisdiction  to  be  exercised  upon  a  bill 
filed  by  her." 

What  has  thus  been  said  in  the  note,  as  above  cited,  and  held  in 
the  cases  referred  to,  we  regard  as  sound  in  principle,  and  sustained 
by  ample  reasons.  In  the  light  of  the  law  as  thus  established  and 
administered,  we  think  it  would  have  been  the  clear  duty  of  the  court 
of  chancery,  upon  the  facts  shown  in  the  present  case,  upon  the  ap-^ 
plication  of  Mrs.  Booth,  as  a/^ainst  any  attempt  of  her  husband  to 
control  or  dispose  of  the  property  coming  to  her  under  Mr.  Norton's 
will,  to  interpose  in  her  behalf,  and  secure  support  for  herself  and 
children  out  of  said  property ;  and  in  case  of  such  support  hav- 
ing been  obtained  on  her  credit,  and  in  reliance  on  said  property,  to 
subject  said  property  to  the  redemption  of  such  credit,  as  a  condi- 
tion of  entitling  the  husband  to  assert  his  marital  rights  in  respect 
to  it. 

She,  without  occasion  for  invoking  aid  from  that  court,  and  with 
the  acquiescence,  at  least,  of  her  husband,  made  use  of  that  property 
for  just  the  purposes,  and  in  just  such  a  way,  as  a  means  of  obtain- 
ing support  for  herself  and  children,  as  the  court  of  chanceiy  would 
have  authorized  her  to  make.  Upon  the  strength  of  it  she  obtained 
credit  for  necessaries,  and  pledged  it  for  the  redemption  of  that  credit. 
It  is  now  submitted  whether  such  use  and  disposition  of  it  will  be 
upheld  and  effectuated.  At  this  point  it  is  worthy  to  be  repeated  as 
a  striking  feature  of  the  case,  that  not  Mr.  Booth,  or  any  one  stand- 
ing in  his  light,  bat  lire.  Booth  and  her  subsequent  grantee  in  xaoit- 
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^^e,  are  claimiDg  to  avoid  the  legitimacy  of  the  cue  and  dispositioo 
Abe  made  of  the  property  in  her  traoaactions  with  the  orators.  No 
case  is  cited  and  no  reason  is  assigned,  hearing  vpon  tke  equities 
growing  out  of  those  transactions,  or  the  relation  of  the  parties,  why 
the  defendants  should  be  permitted  to  assert  the  invalidity  of  the 
orators' secorhy.  But  the  defence  is  rested  upon  implications  educed 
from  certain  statutory  provisions  and  upon  arbitrary  technical  rules* 
We  think  the  former  are  not  warranted,  and  that  the  latter  are  in- 
applicable. 

As  between  Mrs.  Booth  and  the  orators  the  equity  is  dear,  and 
there  is  no  warrant,  either  in  law  or  morals,  for  permitting  her  ov 
her  subsequent  mortgagee  to  call  in  question  the  validity  of  the  jaecu* 
rity  given  by  her  to  the  orators. 

As  Mr.  Moore  took  his  mortgage  with  full  knowledge  of  the  ex- 
istence of  the  mortgage  to  the  orators,  he  is  not  entitled  to  the  priority 
which  he  claims  by  reason  of  it. 

As  to  his  claim  of  a  lien  on  the  mortgaged  property  by  reason  of 
payments  made  by  him  as  executor,  nothing  is  shown  in  the  case  why 
the  land  in  Granville  and  the  debts  due  the  estate  have  not  been  re- 
sorted to  according  to  the  provisions  of  the  will.  In  order  to  entitle 
him  to  assert  a  lien  upon  the  home-farm  to  affect  any  legitimate  dis- 
position that  has  been  made  of  it,  it  is  incumbent  on  him  to  show 
that  the  provision  made  in  the  will  for  the  payment  of  debts  and  ex- 
penses, has  been  faithfully  administered,  and  has  proved  inadequate. 
As  to  all  this  the  case  is  entirely  silent.  There  is,  therefore,  no 
ground  for  the  lien  claimed. 

The  pro  forma  decree  of  the  chancellor  is  reversed,  with  costs, 
and  the  case  remanded  for  a  decree  of  foreclosure  according  to  the 
prayer  of  the  bill* 
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BtTFUS  M.  HuBBABD,  Administrator  of  Joseph  Hubbakd,  v,  Gil- 
ham  B.  Dubois,  Habysy  Lamson,  Edwabd  Hobabt  Ain> 
JoKATHAN  Newell. 

Judgment,     Record.     Evidence. 

Where  the  record  of  a  judgmeot  shows  that  the  writ  issued  against  four  defend- 
ants bat  service  was  made  on  two  only,  and  proceeds  as  follows :  "And  at  the 
same  term  come  the  said  defendants  by  their  attorney/'  naming  him,  and  then 
goes  on  to  state  the  proceedin^^  to  a  final  judgment  against  the  defendants,  with- 
out naming  them  after  the  recital  or  copy  of  the  writ  and  return,  it  is  hdd,  that 
the  record  shows  an  appearance  for  those  defendants  only  upon  whom  serrice 
had  been  made. 

In  an  action  upon  a  judgment  rendered  upon  the  report  of  an  auditor,  it  is  hOd, 
that  copies  of  the  auditor's  report  and  of  the  rule,  citation,  and  officer's  return 
thereon,  are  admissible  in  evidence,  not  to  contradict  the  record,  but  Jn  connec- 
tion with  and  as  aiding  to  explain  the  meaning  of  the  record  itself  when  that  is 
doubtful  or  equirocaL 

Debt  on  judgment  alleged  to  have  been  obtained  by  Joseph  Hub- 
bard in  his  lifetime,  against  the  defendants  and  one  Edward  Hobart, 
since  deceased,  as  joint  contractors,  at  the  June  Term  of  Addison 
County  Court,  A.  D.  1855,  to  which  the  defendant  Dubois  pleaded, 
first,  that  there  was  no  record  of  said  judgment  remaining  in  said 
court ;  second,  that  the  alleged  judgment  was  rendered  without  any 
service  of  the  writ  upon  him  or  upon  his  property,  or  "without  trus^ 
tee  process  and  without  any  notice  whatever  to  him,  either  by  pub- 
lication or  otherwise,  of  the  pendency  of  any  suit,  &c. ;  to  which 
the  plaintiff  replied,  first,  that  there  was  a  record  of,  &c.,  and 
second,  that  the  said  Dubois  appeared  by  attorney,  &c.  And 
the  defendant,  Dubois,  made  rejoinder,  upon  which  issue  was  joined. 
Trial  by  the  court  by  agreement  of  parties,  June  Term,  1863,  Peck, 
J.,  presiding. 

On  trial  the  plaintiff  introduced  in  evidence  a  duly  certified 
copy  of  the  record  of  said  judgment,  which  after  setting  forth 
the  writ  and  return — ^the  return  showing  a  service  upon  Harvey 
Lamson  and  E.  Hobart  only — ^proceeded  as  follows ;  ^^And  at  the 
same  term  come  the  said  defendants  by  their  attorney,  J.  P.  Kidder, 
and  by  consent  of  parties  it  is  ordered  by  the  court  that  the  defend- 
ants do  account  with  the  plaintiff,  and  that  John  Pierpoint  be  ap- 
pointed  auditor,  to  hear,  examine  and  adjust  the  accounts  of  the 
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parties,  and  make  report  thereof  to  this  court  at  their  next  term,  &c. 
♦  •  ♦  ♦  And  now,  to  wit.,  at  the  term  last  aforesaid,  come  the 
said  parties  by  their  said  attorney,  and  also  comes  the  said  auditor 
and  makes  report  as  follows :  The  undersigned  auditor  reports  that 
he  notified  the  parties  before  him  at,  &c«,  *  *  *  *  to  audit 
their  accounts  as  per  rule  and  notice  annexed ;  at  which  time  and 
place  he  attended,  and  the  said  parties  before  him,  in  person  and  by 
counsel, — and  the  auditor  finds  that  there 'is  due  from  the  defendants 
to  the  plaintiff,  to  balance  accounts,  the  sum  of  $458.51."  J.  Pier- 
point,  auditor. 

No  question  was  made  but  that  J.  P.  Kidder  was  a  duly  enrolled 
attorney  and  counsellor.  The  defendant,  Dubois,  offered  in  evidence 
a  certified  copy  of  docket  entries  in  the  cause  in  which  said  judgment 
was  obtained,  made  at  the  December  Term  of  said  Addison  County 
Court,  A.  D.  1854,  and  at  the  June  Term  thereof,  1855  ;  also  of  the 
report  of  the  auditor,  rule,  citation  and  officer's  return  thereon, 
which  was  objected  to  by  the  plaintiff,  but  was  received  and  read, 
subject  to  objection, — to  the  admission  of  which  the  plaintiff  excepted. 

The  defendant  Lamson  was  defaulted,  and  judgment  rendered 
against  him  in  this  case.  No  service  of  the  writ  in  this  case  was 
made  on  the  defendant  Newell,  neither  was  there  any  appearance  for 
him.  The  court  decided  that  upon  the  face  of  the  record  introduced 
by  the  plaintiff,  it  did  not  appear  that  Kidder  appeared  for  and  in  be- 
half of  said  Dubois,  nor  that  any  judgment  was  rendered  against 
said  Dubois.  The  court  did  not  treat  the  copy  of  docket  minutes  as 
any  part  of  this  case.  Thereupon  the  court  rendered  judgment  in 
favor  of  the  defendant  Dubois, — ^to  all  which  decisions  the  plaintiff 
excepted. 

John  BoweR^  for  the  plaintiff,  maintained  that  the  record  showed 
an  appearance  for  Dubois  by  attorney.  Blood  v.  CrandaU^  28  Vt. 
396.  An  appearance  must  be  taken  to  be  general  unless  the  contrary 
appears.  Again ;  the  defendants  in  the  original  action  were  sued  as 
*' joint  contractors,"  and  it  must  be  presumed  they  were  such,  as  the 
case  shows  nothing  different.  Then  if  jointly  liable  the  judgment 
must  have  been  against  all  or  none.  The  defendants  upon  whom 
process  was  served  must  have  understood  that  Kidder  appeared  for 
the  other  parties  defendants  in  the  suit,  as  well  as  for  themselves,  else 
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they  would  never  hare  finbmitted  to  a  judgment  against  tliem; 
neither  would  the  conit  have  rendered  the  jodgcnent  they  did,  had 
they  not  had  the  same  miderstanding. 

A.  P,  Hunton^  for  the  defendant  Dubois,  maintained  that  tli« 
copies  of  papers  offered  by  the  defendant  were  admissible  in  evi- 
dence, because  they  were  a  part  of  the  record.  3  Co.  Lit.  822 ; 
3  and  4  Black.  Com.  Appendix ;  1  Green.  Ev.  §  521 ;  28  Vt.  397. 
Moreover  the  court  in  deciding  the  case  treated  those  copies  as  oat 
of  the  case ;  and  so  regarding  it,  there  was  no  error  in  the  judgment. 
The  return  is  copied  into  the  record  and  shows  no  service  on  Du- 
bois. So  he  was  out  of  the  case — was  not  a  defendant.  Society^ 
dc,  Y.  Ballard,  4  Vt.  119;  Clark  v.  Freeman,  5  Vt.  122.  The 
court  had  no  jurisdiction  over  him.  Skinner  v.  McDanieh,  4  Vt. 
418.  And  he  would  not  subsequently  be  made  a  party  but  by  some 
act  shown  by  a  positive  and  unequivocal  statement  in  the  record. 
The  word  defendants  in  the  sentence,  ''At  the  same  term  come  the 
said  defendants,"  in  the  record  meant  those  ouly  named  in  the  return 
as  having  been  served  with  process.  In  cases  where  parties  have 
been  bound  by  the  appearance  of  an  attorney  there  was  some  kind  of 
service  as  to  them,  or  the  record  would  admit  of  no  other  construction. 

PoLAKD,  Ch.  J.  It  is  now  well  established  law,  that  where  the 
record  of  a  judgment  shows  that  the  defendant  appeared  by  attorney, 
such  fact  cannot  be  traversed  or  denied  by  him,  nor  will  he  be  per- 
mitted  to  show  that  such  attorney  had  no  authority  to  so  appear,  an4 
the  judgment  will  effectually  conclude  him.  8t.  Albans  v.  Bush,  4 
Vt.  58  ;  Newcomh  et  al  v.  P^ck  et  al,,ll  Vt.  302. 

In  this  case,  the  sole  question  is  upon  the  proper  construction  of  the 
record  given  in  evidence ;  does  it  show  that  the  defendant  Dubois  did 
appear  by  attorney  ?  The  record  incorporates  at  length  the  writ  and 
return  of  service  thereon.  From  this  it  appears  that  the  writ  issued 
against  Lamson,  Hobart,  Newell  and  Dubois  as  defendants,  "but  ser- 
vice was  made  only  on  Lamson  and  Hobaert.  Immediately  foUerwiog 
the  recital  of  the  .writ  and  return  of  service  the  record  iproceeds  as 
follows :  *^And  at  the  same  term  come  the  said  defendants  by  their 
attorney,  J.  P.  Kidder,"  &c.,  and  proceeds  to  state  the  proceedings  to 
a  final  judgment  against  the  defendants.  The  defendants  are  not 
DMBed  in  the  tecord,  after  the  reoital  or  copy  oi  the  writ  and  FeUim. 
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Now  what  is  the  fair  and  reasonable  interpretation  of  the  word  de- 
ftndanisj  takca  in  connection  with  all  that  ^appears  in  the  record ; 
does  it  mean  all  the  persons  named  in  the  writ  as  defendants^  or  only 
those  upon  whom  service  had  been  made,  and  who  had  been  legally 
broQght  before  the  court?  The  court  had  no  proper  jurisdiction  over 
those  upon  whom  its  process  had  not  been  served,  and  coold  render 
no  judgment  against  them,  unless  they  voluntarily  waived  their  right 
to  be  legally  notified  of  the  suit,  and  submitted  to  the  jurisdiction  of 
the  court,  by  appearing  in  the  cause  eithsr  in  person  or  by  attorney. 
The  whole  power  of  the  court  over  them  rests  upon  their  appearance, 
and  therefore  it  seems  just  to  hold  that  the  record  should  show 
dearly  and  unequivocally  that  they  did  appear,  and  should  not  be 
assumed  upon  any  doubtful  or  questionable  construction  of  language. 
The  word  defendants  is  just  as  properly  applicable  to  two  defendants 
as  to  four. 

The  language  follows  the  writ  and  return,  which  shows  that 
two  of  the  persons  against  whom  the  writ  issued  had  been  prop- 
erly notified,  and  were  properly  before  the  court,  and  the  others  had 
not  been  notified  and  were  not  before  the  court  at  all,  unless  they  had 
volunteered  to  come  in.  In  this  condition  of  things  it  seems  to  ns 
that  the  more  natural  and  reasonable  interpretation  is,  that  the  ap** 
pearance  was  for  the  former  only,  and  not  for  the  latter.  At  any 
rate  it  is  too  doubtful  and  uncertain  to  furnish  that  positive  and  con- 
clusive bar  upon  those  defendants  not  served,  which  is  created  by 
Ibe  record  of  an  appearance  in  a  suit. 

The  case  of  Blood  v.  Crandall,  28  Vt.  896,  is  conceded  to  be  the 
strongest  authority  for  the  plaintiff  which  our  reports  contain.  In 
thtit  case  the  record  showed  that  the  writ  was  served  on  one  de- 
fendant named  in  the  writ,  and  not  upon  the  other.  The  record 
stated  that  **  the  defendants  came  by  A.  B.,  their  attorney,  and  the 
defendants  confessed  that  they  ought  to  account,  &c.,  and  it  was  con* 
aidered  by  the  court  that  the  plaintiff  recover  of  the  defendants,  >&c." 
It  was  decided  by  the  court  that  this  record  shew  an  appearance  far 
both  defendants — as  well  the  one  not  served  as  the  one  who  wms. 
Bat  the  use  of  the  plural,  defendants^  throughout  the  entire  record, 
was  not  consistent  with  the  fact  of  the  appearance  being  for  one  only, 
and  there  being  but  two  persons  named  as  defendants  in  the  entire 
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proceeding,  the  fair  and  reasonable  intendment  was  that  ^e  word 
defendants  referred  to  both,  and  that  the  appearance  was  for  both. 
The  point  seems  to  have  received  but  slight  consideration  in  that  case, 
but  we  are  not  prepared  to  say  it  was  not  correctly  decided.  Bat 
the  case  is  so  clearly  distinguishable  &om  this,  that  giving  it  its 
utmost  force,  it  will  not  warrant  a  holding  that  this  record  shows  un- 
equivocally and  clearly  an  appearance  for  those  defendants  upon 
whom  the  writ  had  not  been  served. 

It  appears  from  the  exceptions  that  on  the  trial  the  defendant  Du- 
bois introduced  a  duly  certified  copy  of  the  rule  to  the  auditor,  the 
citation  from  the  auditor  to  sunmion  the  parties  to  appear  before  him, 
and  the  service  of  it,  and  also  the  auditor's  report.  These  papers 
were  objected  to  by  the  plaintiff,  but  admitted  in  evidence  by  the 
court.  But  the  court  say  that  in  making  their  decision,  they  made  it 
solely  upon  the  record  which  the  plaintiff  had  introduced,  and  with'^ 
out  reference  to  the  copies  of  the  papers  introduced  by  the  defendant. 
But  these  papers  are  referred  to  in  the  exceptions,  and  sent  up  as  a 
part  of  the  case.  We  do  not  see  why  they  were  not  admissible. 
Properly  they  should  be  made  a  part  of  the  record,  as  they  were  a 
part  of  the  proceedings  which  resulted  in  the  judgment,  and  though 
they  were  not  incorporated  into  the  record,  still,  when  duly  authenti- 
cated, we  do  not  see  why  they  were  not  admissible,  as  a  part  of  it,  or 
in  connection  with  it. 

The  more  usual  course  is  not  to  incorporate  the  original  writ  and 
return  into  the  record,  but  to  refer  to  it  as  on  file,  but  the  constant 
practice  is  to  send  with  the  record,  and  as  a  part  of  it,  an  exemplifi- 
cation of  the  writ  and  return. 

It  may  be  true  that  these  should  not  be  allowed  to  contradict  the 
record  proper,  but  they  may  be  considered  in  connection  with  it,  and 
as  aiding  to  explain  the  meaning  of  the  record  itself,  when  that  is 
doubtful  or  equivocal. 

In  these  papers  Lampson  and  Hobart  alone  are  named  as  defend- 
ants in  the  suit,  making  it  clear  that  the  appearance  of  Mr.  Kidder 
was  for  them  alone,  and  not  for  Newell  and  Dubois. 

But  without  this,  and  upon  the  record  alone  introduced  by  the 
plaintiff,  we  think  the  court  correctly  decided. 

Judgment  aiffimmed. 
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Mesbill  6.  Beabb  v.  Thomas  Mubpht. 
Pr<ictice.     Action  on  the  Case,     Water  Course, 

If  a  party  claims  that  an  error  has  been  committed  npon  the  trial,  against  his  legal 
rights,  he  mast  make  It  appear  afflrmatirely  npon  the  record. 

If  a  man  violates  the  rights  of  another  by  a  wrongful  act,  the  latter  has  the  right 
by  law  in  a  peaceable  way  to  prevent  it,  and  save  himself  from  harm  if  he  cao, 
and  to  use  the  necessary  means  to  that  end,  eyen  if  snch  means  produce  some 
incidental  hurt  or  damage  to  the  former. 

The  surface  water  flowed  naturally  flrom  the  plaintiff's  land  on  to  the  land  of  the 
defendant.  The  plaintiff  was  in  the  habit  of  pouring  filthy  water  from  his 
kitchen  on  to  the  defendant's  premises,  which  ran  into  and  injuied  the  defend- 
ant's well.  HMf  that  after  giring  notice,  the  defendant  might  erect  an  obstruc- 
tion so  as  to  prevent  this  injury  even  if  it  resulted  in  turning  back  the  surface 
water  on  to  the  plaintiff's  land  to  his  Iqjury. 

AcnOK  ON  THE  CASE  for  damages  alleged  to  have  been  caused  to 
the  plaintiff  by  an  excavation  made  by  the  defendant  upon  his  land, 
lying  adjacent  to  that  of  the  plaintiff,  and  for  other  damages.  Plea, 
the  general  issue.  Trial  by  jury,  January  Term,  1863,  Peck,  J., 
presiding. 

The  plaintiff  and  defendant  were  adjoining  land  owners.  A  few 
years  previous  to  the  grievance  complained  of  the  plaintiff  or  his 
grantors  erected  some  buildings  on  his  lot,  the  underpinning  wall  of 
which,  on  one  side,  was  built  on  the  division  line,  sunk  some  two  or 
three  feet  below  the  surface,  and  built  about  as  far  above  the  sur^ 
face. 

In  the  years  1858-^9  the  defendant  erected  a  building  on  his  lot 
opposite  the  plaintiff's  buildings^  and  excavated  for  a  ceUar  and  un- 
derpinning wall  close  up  to  the  said  wall  of  the  plaintiff. 

The  plaintiff's  evidence  tended  to  show  that  the  defendant  dug  his 
trench  about  three  feet  below  the  bottom  of  the  plaintiff's  waU,  and 
that  without  giving  any  notice  to  the  plaintiff,  and  thereby  caused 
his  said  wall  to  settle,  and  his  bam  to  sag  and  reach  over  a  little ; 
that  he  notified  the  defendant  of  the  effect  of  his  digging,  and  they 
agreed  to  build  a  joint  wall  together,  sufficient  for  both  buildings  to 
rest  upon,  and  proceeded  under  said  agreement. 

The  defendant's  evidence  tended  to  show  that  he  gave  notice  to 
the  plaintiff  before  he  began  to  dig,  and  that  the  sagging  of  the 
plaintiff's  buildings  was  caused  by  digging  the  trench  for  their  joint 
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wall,  under  their  said  agreement.  The  plaintiff's  evidence  also 
tended  to  show  that  when  his  kitchen  was  built  it  was  necessary  to 
fill  in  dirt  on  the  inside  of  the  underpinning  wall  to  the  kitchen,  and 
the  effect  of  the  defendant's  said  digging  was  to  cause  the  wall  to 
this  kitchen  to  settle  so  that  this  dirt  ran  over  the  wall  on  to  the  de- 
fendant's land. 

It  further  appeared  that  the  land  descended  from  the  plaintiff's 
kitchen  door  towards  the  defendant's  lot,  so  thst  the  surface  water 
flowed  on  to  the  defendant's  land.  Not  far  from  the  division  line 
between  the  lots  the  defendant  had  a  well  which  supplied  his  house 
with  water.  The  plaintiff  and  his  tenants  were  in  the  habit  of 
throwing  filthy  water  from  their  kitchen  under  the  line  fence  and  on ' 
to  the  defendant's  land,  and  the  same  flowed  on  the  defendant's 
land  to  his  said  well  and  rendered  the  water  in  it  unfit  for  use.  To 
prevent  this  injury  the  defendant  put  up  a  board  and  filled  in  with 
clay,  so  as  to  turn  off  such  filthy  water  from  his  well,  and  in  doing  so 
caused  the  surface  water  that  naturally  flowed  on  to  his  land  from 
the  plaintiff's  land,  to  turn  off  into  a  well  of  the  plaintiff,  to  its  in- 
jury. The  defendant's  evidence  tended  to  show  that  he  notified 
the  plaintiff  and  his  tenants  of  the  effect  of  their  slops  upon  his  wellj 
and  requested  them  to  desist,  but  they  still  continued  the  practice. 

Hie  plaintiff's  counsel  requested  the  court  to  oharge  the  jury  that 
if  they  found  that  the  defendant's  digging  was  done  without  notice  to 
the  plaintiff,  and  caused  injury  to  the  plaintiff,  the  defendant  was 
liable  for  the  injury ;  that  if  the  plaintiff's  land  slid  off  on  to  the  de* 
fendant's  land,  either  under  or  over  the  plaintiff's  underpinning  wall, 
in  consequence  of  the  defendant's  excavation,  and  that  this  was  made 
without  notice  to  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover. 

The  court  told  the  jury  that  if  the  defendant  supposed,  or  had  any 
reasonable  ground  to  suppose  that  his  digging  would  cause  any  dam- 
age or  injury  to  the  plaintiff's  wall  or  building,  or  if  a  prudent  and 
'  skilful  man  in  suoh  matters  would  have  supposed,  or  liad  any  reason 
to  suppose  such  digging  would  be  likely  to  have  that  effect,  then  the 
defendant  was  bound  to  give  such  previous  notioe  to  the  plaintiff  thalt 
he  was  about  to  dig  there  in  the  manner  he  did  dig,  and  that  in  such 
case  a  neglect  to  give  such  notice  would  make  the  defendant  liable 
for  all  the  injury  done  by  the  digging  he  did  before  auch  notioe  to  ^tfa^ 
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plaintiff.  That  otherwise  the  defendant  would  not  be  liable  from  the 
mere  fact  alone  of  not  giving  notice. 

To  the  neglect  to  charge  agreeablj  to  snch  request,  and  to  the  pari 
of  the  charge  above  detailed,  the  plaintiff  excepted. 

The  substance  of  the  charge  in  respect  to  the  defendant's  turning 
the  surface  water  on  to  the  plaintiff's  land  so  as  to  injure  his  well  is 
giTen  in  the  opinion  of  the  court.  To  this  also  the  plaintiff  excepted. 
Verdict  for  the  defendant — exceptions  bj  the  plaintiff. 

Dickey  d  Clark,  for  the  plaintiff,  maintained  that  there  are  two 
classes  of  cases  in  the  books.  (1.)  Where  an  adjoining  proprietor 
digs  upon  his  ground  so  near  his  neighbor's  land  as  to  disturb  his 
walls  and  buildings.  (2.)  Where  by  such  digging  he  removes  the 
support  of  his  neighbor's  soil  so  that  it  slides  off. 

In  the  first  case  he  is  bound  to  exercise  skill,  care,  and  prudence 
in  the  manner  of  his  digging,  and  if  a  prudent  and  skilful  man 
would  have  reason  to  apprehend  danger,  he  would  be  bound  to  give 
his  neighbor  reasonable  notice  of  his  intention  to  dig,  that  he  may 
protect  his  property  from  injury. 

But  the  latter  case  does  not  involve  a  question  of  negligence  at  all. 
The  right  of  the  plaintiff  to  his  soil  is  absolute,  and  so  his  right  to 
support  for  it  against  his  neighbor's  soil,  and  the  defendant  had  no 
right  to  disturb  it  in  any  way.  It  is  not  a  question  of  reasontible 
support.  Jones  v.  Bird,  6  B.  &  Ad.  837,  (7  E.  C.  L.  455)  ;  WyaU 
y.  Harrison,  3  B.  &  Ad.  870,  (23  E.  C.  L.  380)  ;  Dodd  v.  Holme, 
1  Ad.  &  El.  493,  (28  E.  C.  L.  240)  ;  Massey  v.  Ooyder,  4  C.  &  P. 
161,  (19  £.  C.  L.  456),  are  cases  of  the  first  class. 

Richardson  v.  Vt.  C.  B.  E.  Co.,  25  Vt.  466  ;  Thurston  v.  Hancock^ 
12  Mass.  220 ;  Humphries  v.  Bmgden,  12  Ad.  &  El.  739,  (64  E.  C. 
L.  739)  ;  2  Hill,  on  Torts  9  and  10 ;  Sutton  v.  Clarke,  6  Taunt.  44. 

The  defendant  had  no  right  to  obstruct  the  waste  water  so  as  to 
turn  the  surface  water  back  on  to  the  plaintiff's  land  to  his  injury. 

R,  McK.  Ormsby,  for  the  defendant. 

Poland,  Ch.  J.  It  is  now  well  settled  that  the  owner  of  land 
18  entitled  to  have  it  supported  and  protected  in  its  natural  condition, 
by  the  land  of  his  adjoining  proprietor,  and  that  if  such  adjoining 
owner  remove  such  natural  support,  whereby  the  soil  of  the  former 
IB  d'fl^^'b^  or  fiiUs  away,  he  is  legaUy  liable  for  all  damage  ao  ocoa« 
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sioned.  And  we  are  not  prepared  to  say  but  that  the  plaintiff's  coun- 
sel are  quite  right  in  saying  that  his  liability  in  such  case  cannot  be 
made  to  depend  upon  his  mode  of  doing  the  act,  or  whether  he  acted 
prudently  or  negligently,  in  reference  to  what  would  be  the  probable 
effect  of  his  act  upon  his  neighbor's  land.  This  view  is  supported  by 
the  case  of  Humphries  v,  Brogden^  12  Ad.  &  El,  739,  which  is  a  very 
thoroughly  considered  case,  and  we  are  inclined  to  believe  the  cur- 
rent of  decisions  will  be  found  in  conformity  with  that,  but  we  have 
not  deemed  it  necessary  to  enter  into  any  extended  examination  of 
the  cases. 

It  is  also  equally  well  settled,  that  the  owner  of  land  is  not  entitled 
to  claim  the  support  of  the  adjoining  soil  for  any  artificial  structure 
he  may  erect  upon  his  land,  which  increases  the  lateral  pressure, 
and  that  for  any  damages  to  such  artificial  structure,  caused  by  the 
removal  of  the  natural  support  of  the  soil  by  such  adjacent  proprie- 
tor, he  is  not  liable,  unless  he  is  guilty  of  carelessness  and  negligence^ 
r  in  his  manner  of  making  the  removal,  or  he  fails  to  give  prior  notice 
I  thereof  to  the  owner  of  the  structure,  so  that  he  may  take  the  ne- 
cessary measures  for  the  protection  and  preservation  of  his  property 
from  the  consequences  of  such  act.  See  Bichard&on  v.  Vt.  Central 
B.  B.  Co.,  25  Vt.  465,  and  cases  cited. 

The  plaintiff  concedes  that  the  charge  of  the  court  to  the  jury  was 
entirely  correct  so  far  as  related  to  any  claim  for  damages  for  any 
disturbance  or  injury  to  his  wall  or  buildings  occasioned  by  the  dig- 
ging of  the  defendant  upon  his  adjoining  land  to  lay  the  foundation 
for  his  building.  This  really  was  the  only  substantial  damage  the 
plaintiff  sustained  by  the  defendant's  act ;  if  this  can  be  said  to  be 
so,  and  it  seems  from  the  exceptions,  that  this  was  really  what  the 
plaintiff  souglit  to  recover  for  upon  the  trial.  But  the  exceptions  say 
that  the  plaintiff's  evidence  tended  to  prove  that  in  consequence  of 
the  digging  by  the  defendant,  the  wall  which  supported  the  plaintiff's 
kitchen,  which  stood  upon  the  line,  settled  a  little,  so  that  dirt  ran  out 
from  under  it  upon  the  defendant's  land,  and  some  of  the  dirt  which 
the  plaintiff  had  piled  or  banked  against  his  wall,  on  his  own  land, 
ran  over  the  wall  and  fell  upon  the  defendant's  land.  The  plaintiff 
now  complains  that  the  jury  were  not  put  to  find  upon  the  evidence, 
whether  if  the  plaintiff's  land  was  in  its  natural  condition,  without 
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any  vail  or  baildings  upon  it,  the  defendant's  act  of  excavating 
would  not  have  caused  the  plaintiff's  soil  to  be  disturbed,  and  so  that 
the  plaintifi  might  be  entitled  to  recover,  irrespective  of  any  ques- 
tion of  notice,  or  of  prudence  and  skill  in  the  defendant's  manner  of 
making  the  excavation.  But  the  case  shows  that  the  plaintiff  had 
erected  his  wall  upon  the  extreme  verge  of  his  land,  and  upon  such 
wall  had  placed  buildings.  The  real  damage  he  was  claiming  to  re- 
cover, was  the  damage  to  his  wall  and  buildings,  and  the  fall  of  the 
earth  from  the  plaintiff's  land  under  or  over  his  wall,  appears  to  have 
come  out  rather  as  part  of  his  proof  of  the  transaction  by  which  the 
structures  were  damaged,  than  as  any  distinct  ground  of  claim  of 
recovery. 

The  changes  made  in  the  natural  condition  of  things,  by  the  erec- 
tion of  the  plaintiff's  wall  and  buildings,  were  so  great  that  it  would 
be  mere  conjecture  as  to  what  effect  this  excavation  would  have  pro- 
duced if  they  had  not  been  made. 

It  seems  perfectly  clear  that  the  dirt  which  fell  over  the  wall,  could 
not  have  so  fallen,  if  nothing  artificial  had  been  placed  by  the  plain- 
tiff on  his  land,  because  that  earth  itself  was  piled  or  banked  against 
the  wall,  on  the  inside,  and  was  itself  an  artificial  burden  on  the  natu- 
ral soil.  From  what  appears  in  the  case,  it  does  not  appear  that  there 
was  any  fair  ground  of  claim,  that  if  there  had  been  no  increase  of 
the  natural  weight  and  pressure  upon  the  soil,  on  the  plaintiff's  side 
of  the  line,  that  what  was  done  by  the  defendant  on  his  land  would 
have  disturbed  the  plaintiff's.  But  this  was  of  course  a  question  for 
the  jury  to  pass  upon,  if  such  a  question  had  been  made.  But  we 
faO  to  find  in  these  exceptions  that  any  such  point  was  made  by  the 
plaintiff,  or  that  the  attention  of  the  court  was  called  to  any  such 
theory  of  claim,  or  instruction  to  the  jury  claimed  on  such  basis. 
The  request  to  charge  the  jury  upon  the  damage  to  the  soil,  is  put  on 
the  same  ground  as  the  damage  to  the  wall  and  buildings  ;  that  the 
excavation  was  made  by  the  defendant  without  notice  to  the  plaintiff. 
We  cannot  manufacture  or  imagine  errors  for  the  purpose  of  correct- 
ing them.  The  party  claiming  that  an  error  has  been  committed 
upon  the  trial,  against  his  legal  rights,  must  make  it  appear  affirma- 
tively upon  the  record,  and  none  is  so  made  to  appear  in  respect  to 
this  point. 
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The  plaintiff  ako  claims  that  the  charge  was  erroneous  as  to  the 
stopping  of  the  surface  water  by  the  defendant,  bj  putting  up  boards. 
The  plaintiff  claimed  that  if  the  surface  water  naturally  falling  on 
his  land  would  run  off  upon  the  defendant's  land,  the  defendant  had 
no  right  to  put  up  any  obstruction  to  prevent  its  continuing  to  do  so. 

This  the  court  granted  and  charged  to  be  the  law. 

The  court  also  told  the  jury  that  if  the  plaintiff  or  his  tenants  peiw 
sisted  in  emptying  filthy  water  from  the  plaintiff's  kitchen  where  it 
would  run  down  on  the  defendant's  land,  and  injure  his  well,  the  de- 
fendant might  legally  place  an  obstruction  to  prevent  it.  The  plain* 
tiff  does  not  question  the  soundness  of  this  proposition,  and  its  emi- 
nent justice  would  commend  it  to  every  fair  mind.  But  the  court 
ftirther  told  the  jury,  that  if  such  an  obstruction  as  was  actually 
necessary  in  order  to  prevent  injury  to  the  defendant,  from  the  per- 
sistent and  unlawful  acts  of  the  plaintiff  or  his  tenants  in  casting 
filthy  water  on  the  defendant's  premises,  did  have  the  effect  to  stop 
some  of  the  surface  water  from  running  off  the  plaintiff's  land  upon 
that  of  the  defendant,  the  defendant  would  not  be  liable  therefor. 

This  is  complained  of  by  the  plaintiff.  In  bis  view  the  defendant 
must  forego  all  right  to  protect  himself  from  the  plaintiff's  unlawful 
act,  and  seek  such  redress  as  he  could  get  by  litigation,  unless  he 
could  use  the  means  of  prevention  in  such  manner,  as  to  work  no  in- 
cidental harm  to  the  plaintiff.  We  know  of  no  such  rule  of  law  or 
right.  If  the  plaintiff  or  his  tenants  violated  the  defendant's  rights 
by  turning  filthy  water  on  his  premises  and  spoiling  his  well,  the  de- 
fendant had  the  right  by  law  in  a  peaceable  way  to  prevent  it,  and 
save  himself  from  harm  if  he  could,  and  to  use  the  necessary  means 
to  that  end. 

K  such  means  produced  some  incidental  hurt  or  damage  to  the 
plaintiff  he  has  no  right  to  complain.  It  cannot  be  made  chargeable 
to  the  defendant,  whose  act  was  rightful ;  it  is  really  caused  by  his 
own  wrongful  act,  which  made  that  of  the  defendant  necessary. 

The  judgment  is  affirmed. 
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Auos  S.  LnTLB  V.  George  Sleepeb.* 
Levyi  of  Execution.    Secord* 

The  record*  in  the  town  clerk's  office,  of  an  execntlon  leried  npon  real  estate,  and 
the  letom  thereon,  is  to  be  made  within  the  life  of  the  execution  and  before  the 
retfum,  and  if  not  so  made  the  leyy  ia  void. 

Ejectment  for  lands  in  Bradford.  Pica,  the  general  issue.  Trial 
by  jury,  January  Term,  1863,  Feck,  J.,  presiding. 

The  defendant's  title  depended  upon  the  validity  of  the  levy  of  an 
execution  issued  upon  said  lands  upon  a  judgment  rendered  in  favor 
of  the  defendant  against  G.  and  E.  IVichard,  June  25th,  1860,  for 
$2065.08,  damages,  and  $5.44,  costs. 

The  defendant  offered  in  evidence  copies  of  the  writ  in  that  case, 
the  officer's  return,  judgment,  execution,  levy,  and  certificate  of  the 
town  clerk  of  receipt  and  record  of  said  execution,  and  the  justice's 
certificate  of  record,  all  of  which  were  objected  to  by  the  plaintiff, 
first  upon  the  ground  that  they  did  not  show  that  the  execution  and 
officer's  return  thereon,  was  recorded  in  the  town  clerk's  office  within 
the  life  of  the  execution.  Second,  that  the  levy  by  the  officer  was 
illegal  and  void. 

The  court  ruled,  contrary  to  the  claim  of  the  defendant,  that  the 
clerk's  certificate  upon  the  justice's  copy  of  said  levy,  was  not  prima 
facie  evidence  to  show  that  the  execution  was  actually  recorded  in 
the  town  clerk's  office  within  the  life  of  the  execution,  to  which  the 
defendant  excepted.  The  court  also  overruled  the  second  objection, 
to  which  the  plaintiff  excepted. 

The  facts  established  by  the  evidence  are  sufficiently  set  forth  in 
the  opinion  of  the  court. 

The  court  instructed  the  jury  that  if  from  the  whole  evidence  they 
found  that  the  execution  was  actually  recorded  in  the  town  elerk's 
office  within  the  life  of  the  execution,  the  levy  of  the  defendant  was 
good  and  valid,  and  the  defendant  would  be  entitled  to  a  verdict, 
otherwise  they  would  find  a  verdict  for  the  plaintiff.  To  this  charge 
the  defendant  excepted.  Verdict  for  the  plaintiff, — exceptions  by  the 
defendant. 

•This  ease  was  hmA  March  Term,  18B3»  and  dediM  Mwdl  Term,  1861 
8 


106  ORANGE  COUNTY. 

Little  V.  Sleeper. 

(7.  W,  Clarhj  for  the  defendant,  maintained  that  if  the  execution 
was  returned  to  the  justice  and  there  recorded  within  its  life,  and 
also  returned  to  the  town  clerk's  office  and  there  filed  for  record 
within  its  life,  and  there  remained  on  file  until  it  was  actually  re- 
corded, it  was  sufficient  to  render  the  levy  valid.  C.  S.  818,  §  26 ; 
WiUard  v.  Lull,  20  Vt.  373 ;  McGregor  v.  Browfiy  5  Pick.  171 ;. 
McLeOan  y.  Whitney,  15  Mass.  137. 

i?.  McK,  Ormshy,  for  the  plaintiff, 

FiEBPOiNT,  J.  The  principal  question  in  this  case  is  as  to  the 
validity  of  the  levy  of  the  defendant's  execution,  upon  the  land  in 
controversy.  The  exceptions  show  that  the  officer  levied  the  execu- 
tion upon  the  land,  took  it  with  his  return  thereon  to  the  town  clerk's 
office,  and  the  town  derk  made  a  certificate  upon  it,  that  he  had  re- 
ceived it  for  record,  but  did  not  then  record  it.  The  officer  there- 
upon took  the  execution  from  the  town  clerk's  office,  and  returned  it 
to  the  office  of  the  justice  who  issued  it,  and  the  justice  subsequently 
recorded  it.  The  said  officer  afterwards  and  within  the  life  of  the 
execution,  took  it  from  the  office  of  the  justice  and  carried  it  to  the 
town  clerk's  office  and  left  it  there  to  be  recorded.  The  town  clerk 
put  it  on  file  and  subsequently  recorded  it ;  but  the  jury  have  found 
under  the  charge  of  the  court  that  the  town  clerk  did  not  record  it 
until  after  the  return  day  had  passed. 

These  facts  present  the  simple  question  whether  it  is  necessary  to 
the  validity  of  the  levy  of  an  execution  that  the  exepution  and  the 
officer's  return  thereon,  should  be  recorded  in  the  town  clerk's  office, 
within  the  life  of  the  execution.  The  language  of  the  statute  is  that 
^'  all  executions,  extended  and  levied  upon  real  estate,  with  the  re- 
turn of  the  officer  thereon,  being  recorded  in  the  office  wherein  deeds 
of  such  real  estate  are  required  by  law  to  be  recorded,  and  also  re- 
turned into  the  office  of  the  derk  of  the  court,  or  justice  from  whom 
such  execution  issued,  and  there  recorded,  shall  as  against  the 
debtor,"  &c. 

It  has  long  been  settled  in  this  state  that  all  that  the  statute  re- 
quires the  officer  making  a  levy  to  do,  or  cause  to  be  done,  to  make 
such  levy  valid,  must  be  done,  and  the  execution  and  his  return 
thereon  returned  to  the  authority  issuing  it  within  the  life  of  the 
^ecjiitipQ.    Thiis  principle  is  recognize^  in  JEbU  v.  £aC,  5  Vt,  304 ; 
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JDowner  v.  J3az«n,  10  Vt.  418  ;  MoHon  v.  Edwin^  19  Vt.  77 ;  BusstH 
V,  Broolcs,  27  Vt.  640 ;  and  Perrin  v.  Reed,  33  Vt.  62. 

Is  the  recording  of  the  execution  and  the  proceedings  thereon,  an 
act  that  the  officer  should  cause  to  he  done  before  he  returns  the  exe- 
cution ?  The  language  of  the  act  clearly  indicates  that  it  is ;  the 
words  ^'  being  recorded  in  the  office  wherein  deeds  of  such  real  estate 
are  bj  law  required  to  be  recorded,  and  also  returned  into  the  office 
of  the  clerk  of  the  court  or  justice,"  <&c.,  will  hardly  admit  of  any 
other  construction  than  that  the  record  in  the  town  clerk's  office  is  to 
precede  the  return,  and  if  so  then  it  must  be  the  duty  of  the  officer 
to  cause  it  to  be  done,  as  there  is  no  other  person  that  has  any  author- 
ity in  the  matter.  Again,  the  record  in  the  town  clerk's  office  must 
precede  the  return,  as  after  the  return  the  execution  and  the  return 
thereon  become  a  part  of  the  files  of  the  court,  and  should  there  remain 
and  be  recorded.  The  power  of  the  officer  over  the  execution  is  at 
an  end.  Neither  he,  nor  any  other  person,  has  a  righi  to  take  the 
execution  from  the  files,  for  the  purpose  of  having  it  and  the  return 
thereon  recorded  in  the  town  clerk's  office,  or  for  any  other  purpose. 

It  would  seem  to  have  been  the  intention  of  the  legislature,  in 
framing  the  several  enactments  on  this  subject,  that,  when  a  levy  is 
completed  and  the  execution  returned,  the  records  in  the  town  clerk's 
office  should  show  precisely  what  had  been  done,  changing  or  affect- 
ing the  title,  so  that  all  might  have  notice  thereof,  either  actual  or 
constructive. 

In  Perrin  v.  Reed  this  court  held  that  it  was  not  necessary  that 
the  execution  and  officer's  return  thereon  should  be  recorded  in  the 
office  of  the  clerk  or  magistrate  who  issued  the  execution,  within  the 
life  of  the  execution,  but  the  principle  is  fully  recognized  in  that  case, 
that  the  record  in  the  town  clerk's  office  is  to  be  made  within  the  life 
of  the  execution,  and  before  the  return  thereof;  and  although  this 
point  did  not  arise  in  that  case,  the  reasoning  of  the  learned  judge  on 
the  subject  is  sound  and  satisfactory.  The  distinction  that  exists  be« 
tween  the  recording  of  the  proceeding,  in  the  town  clerk's  office,  and 
in  the  office  of  the  court  issuing  the  execution,  is  clearly  presented ; 
in  the  latter  case  the  causing  of  the  record  to  be  made  is  no  part  of 
the  duty  of  tl^e  officer  ;  it  must  necessarily  be  made  after  the  return 
pf  the  execi^tiony  and  as  the  officer  has  the  entire  lif<^  pf  the  e2;eQU« 


i<*  oSange  coirirtY, 

Dow  ff.  Worthen. 

lion  to  make  his  return  Id,  it  follows  that  in  some  cases,  if  the  record 
is  made  at  all  in  the  office  from  which  it  issued,  it  must  he  made  after 
the  life  of  the  execution  has  expired.  The  statute  indicates  no  time 
within  which  this  record  is  to  he  made,  hut  we  think  the  statute,  in 
the  case  of  the  record  in  the  town  clerk's  office,  as  well  as  the  nature 
and  form  of  the  whole  proceding,  and  the  reason  on  which  the  re- 
quirement is  hased,  all  indicate  most  clearly  that  the  record  is  to  he 
made  within  the  life  of  the  execution  and  hefore  the  return,  and  if 
not  so  made  the  levy  is  void. 
Judgment  of  the  county  court  affirmed. 


Chsstbb  B.  Dow  v.  Joseph  H.  Worthxk. 
Statute  of  Frauds.    Agency, 

D.  sold  to  H.  a  qatntitj  of  apple*,  and  sent  seyeral  batrels  more  than  H.  agreed  to 
take,  with  notice  that  what  H.  coald  not  sell,  D.  would  toke  twck.  H.  afterwards 
concluded  to  take  all  that  D.  had  sent.  Tbey  then  aj^reed  npon  the  price  of  the 
whole,  beibre  unsettled,  at  $75.,  and  that  this  sum  should  remain  in  the  hands  of 
H.  as  part  payment  for  a  lot  of  poultry  which  D.  was  then  negotiating  to  par. 
chase,  and  finally  did  purchase  of  H.  Held,  that  the  contract  for  the  poultry 
was  binding  within  the  statute  of  fkrauds. 

Where  an  agent  becomes  personally  responsible  for  goods  purchased  for  his  prin- 
cipal, the  latter  cannot  claim  that  their  relations  as  principal  and  agent  are 
changed  thereby. 

AsSTJHPsrr  for  not  receiving  a  lot  of  poultry  which  the  plaintiff 
purchased  for  the  defendant  as  his  agent.  Flea,  the  general  issue. 
Trial  hy  jury,  Jutie  Term,  1863,  Peck,  J.,  presiding.  The  plaintiff 
gave  evidence  tending  to  show  that  ahout  Decemher  1st,  1861,  he 
was  employed  hy  the  defendant  to  purchase  a  lot  of  poultry  of  Hatch 
&  Co.  of  Strafford,  Yt.,  at  certain  prices  named,  if  it  could  not  be 
obtained  at  less  rates ;  that  after  looking  at  the  poultry  twice  he  ef- 
fected a  purchase  of  it  as  directed ;  that  its  quality  was  as  good  as 
he  represented  it  to  be ;  that  the  bargain  was  made  on  Saturday  and 
the  poultry  was  to  be  moved  away  on  the  following  Tuesday  and 
Wedne$day ;  that  the  bargain  Waa  evidenced  by  no  writing,  no  paH 
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<rf  the  poultry  was  deliFered,  and  uotblng  was  given  as  earnest,  ex- 
cept as  herein-after  stated. 

Said  Hatch  testified  that  previous  to  this  bargain  he  agreed  to  take 
tAQ  or  twelve  barrels  of  apples  of  the  plaintiff,  but  the  plaintiff  sent 
him  twenty  barrels,  with  word  that  what  he  could  not  sell,  be  would 
take  back ;  that  previous  to  said  first  of  December,  Hatch  bad  sold 
so  many  of  these  apples,  that  he  had  concluded  to  keep  the  whole 
twenty  barrels ;  that  on  the  occasion  of  the  plaintiff's  looking  at  the 
poultry  the  first  time,  he  told  the  plaintiff  he  would  take  the  whole 
of  the  apples,  and  pay  him  for  both  what  he  had  sold,  and  what  he 
had  on  hand  unsold|  and  that  the  plaintiff  said  he  need  not  do  so 
then ;  that  if  he  should  buy  the  poultry  it  would  be  so  much  paid ; 
that  at  the  time  of  closing  the  poultry  trade,  on  Saturday,  it  was 
agreed  between  Hatch  and  the  plaintiff  that  the  account  of  the  plain- 
tiff against  Hatch  for  said  apples  should  apply  towards  the  poultry ; 
that  the  price  was  then  agreed  upon  for  the  copies  at  975.,  and  that 
this  was  then  agreed  on  as  a  part  payment  of  the  poultry.  The  plain- 
tiff testified  on  this  point  to  the  same  in  substance. 

Hatch  also  testified  that  the  plaintiff  told  him  at  the  time  of  the 
trade,  that  he  was  purchasing  the  poultry  for  the  defendant,  but  that 
he  told  the  plaintiff  that  he  did  not  know  the  defendant,  and  would 
look  to  nobody  but  the  plaintiff,  and  that  it  was  agreed  between  them 
that  the  plaintiff  was  to  be  the  person  responsible  to  Hatch  &  Co. 
in  the  contract. 

The  plaintiff  also  gave  evidence  tending  to  show  that  he  wrote  to 
the  defendant  on  Monday  afler  the  trade,  informing  him  of  his  pur- 
chase ;  that  on  the  day  of  his  trade  with  Hatch,  the  weather  became 
warm,  and  that  it  continued  to  thaw  until  the  following  Wednesday, 
and  that  on  Tuesday  he  received  orders  by  letter  from  the  defendant 
not  to  move  the  poultry  during  the  warm  weather ;  that  said  poultiy 
remained  in  Hatch's  store  until  the  18th  of  December,  when,  at  the 
request  of  the  plaintiff,  the  defendant  went  to  Strafford,  and  saw  it, 
and  then  refused  to  take  it ;  that  the  plaintiff  thereupon  took  it  to 
Boston,  and  sold  it  at  a  loss  of  f  39.62,  from  the  contract  price ;  that 
the  plaintiff  never  knew  or  heard  that  the  defendant  was  purchasing 
p>T  the  Barrpns,  or  any  other  party,  but  supposed  he  was  buying  on 
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his  own  account,  until  sometime  after  be,  the  plaintiff,  purchased  the 
poultry. 

The  defendant  gave  evidence  tending  to  show  that  during  the  last 
ten  years  he  had  been  in  the  employ  of  Messrs.  A.  T.  &  O.  S.  Bar- 
ron, of  Quechee  YiUage,  as  agent  for  the  purchase  of  poultry  in  a 
certain  district  assigned  him,  including  the  town  of  Strafford,  and 
that  he  acted  as  such  agent  of  the  Barrons  in  employing  the  plaintiff, 
and  told  the  plaintiff  so  at  the  time. 

There  was  no  evidence  in  the  case  tending  to  show  that  the  de- 
fendant in  employing  the  plaintiff  to  buy  poultry,  or  to  buy  this 
poultry,  said  anything  indicating  that  he  was  not  acting  on  his  own 
responsibility,  except  that  he  told  the  plaintiff  that  he  was  buying  it 
for  the  Barrons. 

Asa^T.  Barron,  of  the  firm  of  A.  T.  &  O.  S.  Barron,  was  intro- 
duced as  a  witness  by  the  defendant,  who  testified  in  substance  that 
they  employed  several  agents  to  purchase  poultry,  and  assigned  each 
a  district,  and  then  would  not  themselves  or  by  other  agents  purchase 
any  in  that  district,  and  it  was  understood  that  if  their  agents  em- 
ployed sub-agents,  they,  the  Barrons,  would  not  be  liable  to  or  re- 
sponsible for  such  sub-agents. 

The  defendant  also  gave  evidence  tending  to  show  that  this  poultry 
was  not  so  good  as  the  plaintiff  represented  it  to  be,  or  as  he,  the  de- 
fendant, instructed  him  to  buy, — which  was  denied  by  the  plaintiff. 

The  defendant  requested  the  court  to  charge  the  jury  that  the  con- 
tract made  by  the  plaintiff  with  Hatch  for  the  poultry  was  void  under 
the  statute  of  frauds  ;  that  the  agreement  to  apply  the  debt  due  from 
Hatch  to  Dow  was  not  such  part  payment  of  the  price  as  would  an- 
swer the  provisions  of  the  statute. 

The  court  refused  to  charge  the  jury  as  requested,  but  charged  that 
if  they  found  the  facts  in  relation  to  the  apples,  and  the  agreement 
applying  the  $75.  in  part  payment  for  the  poultry,  as  stated  by  Hatch 
and  the  plaintiff  in  their  testimony,  it  was  such  a  part  payment  as 
constituted  a  sufficient  compliance  with  the  statute  of  frauds,  pro- 
vided they  found  that  by  the  agreement  it  was  treated  and  understood 
by  the  parties  at  the  time  of  the  trade,  as  a  then  present  payment, 
but  unless  they  so  found,  then  the  contract  between  Hatch  &  Co.  and 


MARCH  TERM,  1864.  Ill 

Dow  V.  Worthcn. 

the  plaintiff  was  not  legally  blading,  and  the  plaintiff  could  not  re- 
cover,— ^to  which  the  defendant  excepted* 

The  court  also  told  the  jarj  that  if  they  found  the  facts  as  testified 
to  by  Asa  T.  Barron,  in  relation  to  the  defendant's  agency,  then  the 
evidence  tending  to  show  that  the  plaintiff  knew  that  the  defendant 
was  baying  poultry  for  the  Barrons,  and  the  evidence  as  to  what  the 
defendant  told  the  plaintiff  as  to  the  purchasing  of  this  poultry 
for  the  Barrons,  would  not  have  the  effect  to  shield  the  defendant 
from  personal  liability  in  this  action, — ^to  which  the  defendant  ex- 
cepted. 

In  relation  to  the  question  whether  the  defendant  was  justified  in 
refusing  to  take  the  poultry,  on  account  of  the  alleged  defects  in  its 
quality,  the  court  told  the  jury  among  other  things,  that  the  rule  ap> 
plicable  to  principal  and  agent  was  applicable  to  this  case ;  that  the 
plaintiff  was  bound  to  possess  reasonable  judgment  and  skill  in  the 
business  he  undertook,  and  such  skill  and  judgment  as  the  defendant 
had  reason  when  he  employed  him,  to  suppose  he  possessed ;  that  if 
the  plaintiff  fully  and  properly  exercised  it,  and  in  good  faith  sup- 
posed the  poultry  answered  the  description  of  poultry  the  plaintiff 
instructed  him  to  buy,  and  the  representations  he  had  made  of  it,  and 
he  made  these  representations  believing  them  to  be  true,  the  defend- 
ant would  not  be  justified  in  refusing  to  take  it,  merely  because  it 
was  not  quite  up  to  the  standard  in  quality  of  that  which  the  defend- 
ant told  him  to  buy ;  but  that  it  might  be  so  inferior  as  to  warrant 
the  jury  in  coming  to  the  conclusion,  that  the  plaintiff  did  not  possess 
the  requisite  skill  and  judgment,  or  that  he  acted  in  bad  faith  or 
negligently,  and  without  sufficient  examination  and  care,  and  if  so, 
the  defendant  was  not  bound  to  accept  it.  To  this  portion  of  the 
charge  the  defendant  excepted. 

S.  M.  Gkawn  and  0.  W.  Clarky  for  the  defendant,  cited  Brown 
on  Frauds,  J  341 ;  Smith  v.  Surname  6  B.  <&  C.  561 ;  Archer  v.  Zeh^ 
6  Hill,  200  ;  Walker  v.  iftiwey,  16  M.  &  W.  302  ;  OUman  v.  EUl, 
86  N.  H-  11 J  Chitty  on  Cont.  349  ,•  2  Pars,  on  Cont*  333. 

D.  C.  Deniaon^  for  the  plaintiff,  cited  Oreen  v.  Merriam^  28  Vt. 
801 ;  Kittredge  v.  Sumner^  11  Pick.  50 ;  Chitty  on  Cont.  pp.  376, 
396,  397  ;  1  Smith's  Lead.  Cas.  877  and  334 ;  Stoiy  on  Agency,  §§ 
182, 183, 186. 
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Aldis»  J.  1.  The  part  payment  required  by  the  statute  of  frauds,  in 
order  to  make  the  contract  for  the  sale  of  goods  of  the  value  of  orer 
$40.  binding  on  the  parties,  does  not  require  the  actual  passing  of 
money  from  the  vendee  to  the  vendor.  But  it  must  be  of  t^aJuie— 
mone/s  worth— and  it  must  be  agreed  by  both  parties  at  the  time 
that  the  value  is  then  actually  passed  from  the  vendee  to  the  vendor 
'— that  it  is  a  then  present  payment.  It  is  not  enough  for  the  parties 
to  agree  that  it  thaU  he  applied  as  payment.  That  would  be  merely 
an  agreement  to  pay.  It  must  not  rest  in  agreement, — it  must  be  pc^ 
down.  The  payment  must  be  actually  made  and  both  parties  must 
so  understand  it ;— the  vendee  that  he  pays  and  the  vendor  that  he 
receives  the  value,  and  thus  that  the  title  to  the  value  has  passed  from 
the  vendee  to  the  vendor. 

In  Walker  v.  ifiiswy,  16  Hees.  &  Wels.  302,  it  was  verbally  agreed 
that  the  debt  that  the  vendee  owed  the  vendor  of  four  pounds  ^^should  go 
in  part  payment "  to  the  vendor  for  the  leather.  This  was  an  agrei^ 
mmt  to  apply  the  amount  in  payment — ^but  it  was  not  payment.  As 
F&rke,  Baron,  says,  ^^  no  evidence  was  given  of  the  actual  payment  or 
discharge  of  the  debt— «11  rested  in  agreement  merely.  If  the  eon* 
tract  had  been  that  the  parties  were  to  be  put  in  the  same  situation 
at  that  time  as  if  the  plaintiff's  debt  to  the  defendant  had  then  been 
paid,  the  statute  might  have  been  satisfied  without  any  money  having 
passed  in  hct.*' 

Ar<Aer  v.  Zeh^  5  Hill,  200,  stands  on  the  same  ground.  Zeh 
agreed  he  wouJA  credit  or  indorse  on  the  note  the  amount  Archer 
would  promise  to  pay ;  but  the  court  held  this  did  not  extinguish  the 
debt  from  McDuffie  to  Zeh  and  was  not  a  payment,  or  an  agreement 
for  absolute  credit.  Judge  Cowen's  remark  that  *'  even  if  there  had 
been  an  agreement  for  absolute  credit,  I  should  doubt  whether  the 
statute  would  be  satisfied  without  something  more,''  was  not  the 
statement  of  the  principle  of  the  decision,  and  must  be  regarded  only 
as  the  expression  of  a  doubt  by  that  learned  judge.  There  is  no- 
thing in  Browne  on  the  statute  of  Frauds,  chap.  16,  p.  357,  incon* 
sistent  with  the  doctrine  which  we  have  here  suggested  as  the  true 
nde  of  the  law. 

The  statute  only  requires  actual  part  payment.  It  does  not  require 
that  such  payment  shall  be  shown  by  writing — ^by  an  indorsement,  a 
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credit  or  a  reoeipt,  or  by  the  manual  dftliTery  of  anj  article  or  prop- 
erty of  valae.  It  leaves  the  parlies  to  prove  payment  by  snch  proof 
as  they  siay  hate ; — bat  it  does  require  proof  of  payment^  and  not  of 
a  mere  agreement  to  pay  or  to  apply  in  payment. 

Applying  this  principle  to  this  case  we  find  no  error  in  the  ded- 
aions  of  the  county  court.  The  evidence  clearly  tended  to  prove  ac- 
tual part  payment  at  the  time  the  contract  for  the  poultry  was  made. 
The  case  shows  that  both  parties  ^*  treated  the  $75.  as  so  much  aU 
ready  paid  upon  the  price  of  the  poultry-— that  this  was  then  agreed 
on  as  a  part  payment  of  the  poultry."  And  the  court  held  and  so 
charged  that  the  jury  must  find  that  both  parties  then  agreed  and 
treated  the  $75.  ^^aa  a  then  present  payment"  If  this  was  found 
then  Hatch  &  Co.'s  liability  to  the  plaintiff  for  the  $75.  was  extin- 
guished— ^paid.  If  Hatch  &  Co.  had  refused  to  deliver  the  poultry 
the  plaintiff  could  not  have  sued  them  on  the  contract  for  the  apples 
to  recover  the  975. ; — ^but  only  for  the  $75.  as  money  paid  on  the 
contract  for  the  poultry. 

But  we  do  not  consider  it  necessary,  even  in  deciding  this  case,  to 
hold  that  a  mere  antecedent  debt  agreed  to  be  paid  and  extinguished 
at  the  time  and  so  actuaUy  paid,  would  be  part  payment  so  as  to  sat- 
isfy the  statute,  in  the  entire  absence  of  any  act  done  to  evidence  the 
fact  of  payment,  such  as  an  endorsement,  a  credit,  a  receipt,-^a  giving 
up  of  the  evidence  of  the  debt.  For  here  the  parties  settled  their 
unsettled  dealings  about  the  apples ;  the  plaintiff  sold  those  on  hand  to 
Hatch  &  Co. ;  they  agreed  upon  the  price  of  the  whole,  (before  un- 
settled,) at  975.,  and  agreed  that  this  should  remain  in  the  hands  of 
Hatch  &  Co.  as  payment  for  the  poultry.  This  wasiBomething  more 
than  a  mere  agreement  as  to  an  antecedent  debt — it  was  a  settlement 
and  actual  transfer  of  the  title  of  property  already  delivered.  This 
in  the  judgment  of  a  part  of  the  court  is  an  important  element  in 
tiie  case,  and  sufficient  alone  to  determine  it. 

2.  The  plaintiff  was  merely  the  defendant's  agent  in  buying  the 
poultzy,  and  was  bound  only  to  the  duty  and  liability  of  an  agent. 
The  rule  on  this  point  we  think  was  veiy  clearly  and  properly  laid 
down  by  the  judge  in  his  charge. 

The  fiiet  that  the  agent  saw  fit  to  become  responsible  to  Hatch  Sd 
Od.  for  the  amount  of  the  purchase — ^they  being  unwilling  to  trust 
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his  principal— does  not  change  the  relation  of  the  parties.  The  act 
in  no  way  interfered  with  or  impaired  the  principal's  rifi^hts.  So 
long  as  the  agent  did  not  see  fit  to  make  any  claim  upon  the  ground 
that  he  had  become  responsible  for  the  price,  but  still  recognized  his 
agency  notwithstanding  he  had  thus  become  liable,  it  was  not  for  the 
defendant  to  claim  that  such  a  voluntary  favor  for  his  benefit  should 
change  their  relation  and  make  the  plaintiff  a  purchaser  from  Hatch 
&  Co.,  and  a  vendor  to  him. 
The  judgment  is  affirmed. 


Asa  B.  Viall  v.  Habvet  B.  Hubbard. 

OontracU      Variance, 

By  the  contract  the  plaintiff  was  to  ftirnish  a  monument  of  "good  white  marble." 
He  did  furnish  a  monument  of  which  the  material  was  "  good  white  marble/' 
but  it  had  a  discoloration  on  it,  gotten  there  hj  accident,  bat  temporary  in  char- 
acter, and  by  lapse  of  time  and  by  exposure  to  the  open  air  and  ftx>st  would  dis- 
appear. Hdd,  that  the  contract  was  not  complied  with,  and  the  plaintiff  was 
Justified  in  ref^ing  to  accept  the  monument. 

The  substitution  of  "  Octavia  J."  for  "  Octavia  Jane/'  was  also  a  substantial  defect, 
although  made  by  the  marble  worker  in  good  (kith,  believing  the  inscription  ai 
he  made  it  would  look  better  and  bo  more  satisfactory. 

The  facts  reported  do  not  constitute  an  acceptance  of  the  monument. 

Book  Account.  The  auditor  reported  that  the  plaintiff's  account 
consisted  of  one  item  of  925.  for  a  marhle  scroll. 

It  appeared  that  the  defendant  and  his  wife  called  at  the  plaintiff's 
shop  to  purchase  a  grave  stone  or  monument  for  their  daughter,  a 
girl  of  about  seven  years  of  age,  who  had  recently  died.  At  that 
time  there  was  a  marble  stone  in  the  shop  called  a  scroll,  finished  for 
another  man,  and  which  the  defendant  was,  to  some  extent,  satisfied 
with,  and  directed  to  have  his  finished  like  it.  It  also  appeared  that 
the  defendant  directed  the  plaintiff  to  make  it  of  good  white  marble, 
and  that  he  expressed  a  good  deal  of  anxiety  to  have  it  a  good  one. 
The  price  agreed  upon  was  $25.  The  scroll  was  completed  ready  to 
be  set  within  the  time  when  by  the  contract  of  the  parties  it  was  to 
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be  done,  and  the  plaintiff  offered  to  take  it  to  the  grave  and  set  it, 
but  the  defendant  refused  to  accept  the  scroll  and  forbid  his  setting  it, 
foT  the  alleged  reason  that  it  was  not  made  according  to  the  contract. 

The  auditor  found  that  the  stone  was  of  as  good  a  quality  as  the 
plaintiff  contracted  to  furnish,  unless  a  stain  or  discoloration  on  the 
lower  part  of  it  should  make  it  otherwise.  There  was  a  blemish 
upon  it,  on  which  a  part  of  the  letters  of  the  inscription  were  cut, 
which  appeared  to  have  been  caused  bj  the  stone,  before  being 
wrought,  lying  upon  some  substance  which  colored  it,  and  which,  to 
some  extent,  disfigured  it.  This  color  was  upon  the  surface,  and  the 
auditor  found  that  it  would  disappear  after  the  stone  had  been  set  in 
the  open  air,  and  exposed  to  the  frost ;  and  that  therefore,  there  was 
no  faOure  on  the  part  of  the  plaintiff  in  fulfilling  his  contract  in  this 
respect,  unless^  as  matter  of  law,  the  temporary  discoloration  of  the 
stone,  and  the  consequent  temporary  disfiguration  was  a  failure. 

The  name  of  the  girl  for  whom  the  stone  was  designed  was  Ocia- 
via  Jane^  and,  at  the  time  of  contracting  for  the  stone,  the  plaintiff 
was  directed  to  put  that  name  upon  the  shield,  or  raised  place,  in  the 
stone ;  but  upon  working  and  finishing  the  stone,  it  was  found  that 
there  was  not  room  enough  for  the  whole  of  both  names,  without 
putting  one  name  oyer  the  other,  and  the  plaintiff  therefore  inscribed 
the  name  "  Octavia  J."  instead  of  "  Octavia  Jane." 

The  plaintiff  in  making  this  variation  acted  in  good  faith,  believ- 
ing that  the  inscription  as  he  made  it  would  look  better  and  be  more 
satisfactory  than  with  both  names  at  length,  and  one  over  the  other. 
The  contract  was  made  in  November,  and  the  next  spring,  after  the 
stone  was  finished,  the  defendant  sent  his  wife  to  see  the  stone,  and 
to  see  whether  it  was  satisfactory,  and  at  this  time,  the  subject 
of  the  manner  of  putting  on  the  name  was  talked  about,  and  the 
plaintiff  then  explained  to  her  the  reason  why  he  had  put  on  '^Octavia 
J."  instead  of  ^^  Octavia  Jane,"  and  she  then  expressed  herself 
satisfied  with  it  as  it  was.    This  was  about  the  2d  day  of  May,  1863. 

The  fuU  name,  '^  Octavia  Jane,"  did  appear  upon  the  other  side  of 
the  stone,  where  also  appeared  the  namea  of  the  defendant  and  his 
wife,  as  the  parents  of  the  said  ^^  Octavia  Jane." 

There  was  also  some  talk  on  this  occasion  about  having  a  wreath 
or  sprig  under  the  name,  but  it  was  finally  decided  not  to  have  it. 
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l^e  plaintiff  then  offered  to  set  the  stone,  bat  Mrs.  Hubbard  ohose 
not  to  have  it  done  until  her  husband  could  come  and  see  to  it. 

The  plaintiff  claimed  that  the  stone  after  it  was  finished  was  ac- 
cepted by  the  wife  of  the  defendant,  who  was  sent  there  by  the  de- 
fendant, and  who  acted  as  his  agent. 

Before  leaving  the  shop  on  the  said  2d  day  of  May,  Mrs.  Hub- 
bard informed  the  plaintiff  that  she  had  the  money  to  pay  him,  and 
ofiered  to  pay  him  a  part  of  it,  but  the  plaintiff  said  it  would  be 
be  just  as  well  to  wait  and  pay  it  all  together,  and  upon  that  she  left 
and  returned  home. 

On  the  27th  day  of  May  the  defendant  came  to  the  plaintiff's  shop, 
and  saw  the  stone,  and  expressed  himself  dissatisfied  with  it,  and  re- 
fused to  take  it,  and  the  stone  still  remains  in  the  plaintiff's  shop, 
where  it  was  when  the  wife  of  the  defendant  saw  it  on  the  2d  day  of 
May,  and  has  not  been  paid  for. 

The  court  rendered  judgment  on  the  auditor's  report  for  the  plain- 
tiff,— to  which  the  defendant  excepted. 

W.  C.  French^  for  the  defendant. 

I.  The  ^'  diMcoloration  "  upon  the  stone  is  such  an  imperlection  as 
will  excuse  the  defendant  from  taking  it. 

II.  The  stone  was  not  finidied  according  to  the  contract,  in 
omitting  the  word  ^^  Jane  "  upon  the  shield. 

UI.  This  action  of  book  account  cannot  be  maintained.  The 
plaintiff  was  to  make  and  set  the  stone.  He  made  t<,  hut  the  defendant 
declined  to  accept  it  and  it  has  always  remained  in  the  plaintiff  ^e  $hop. 
The  contract  is  still  executory.  Bead  y.  Barlow^  1  Aik.  145  ;  1  Vt. 
97 ;  JBundy  etaly.  Ayer^  18  Vt.  497. 

Hutchineon  db  BovoeUy  for  the  plaintiff. 

The  stone  after  it  was  finished  was  accepted  by  the  wife  of  the  de- 
fendant, when  sent  there  by  the  defendant,  acting  as  his  agent,  and 
she  expressed  herself  satisfied  with  the  stone  and  offered  to  pay  a 
part  of  the  price,  on  the  2d  day  of  May,  1863. 

The  acts  of  the  wife  are  binding  on  the  husband,  so  far  as  she  acts 
as  his  agent.     Gray  v.  Otis,  11  Vt.  628. 

This  is  in  reality  a  charge  for  materials  furnished  and  labor  per- 
formed by  the  plaintiff,  at  the  special  instance  and  request  of  the  de- 
fendant, and  differs  firam  the  mere  sale  of  goods  already  finished  and 


on  bifcttd.  Again,  we  ekikn  a  diatindion  in  cases  where  the  produoe 
of  the  plaintilTs  labor  comld  or  could  not  be  returned  to  him.  In  a 
case  like  the  present,  to  hold  that  the  defendant  is  not  liable,  would  be 
to  enable  him  to  practice  a  fmud  on  the  plaintifrf  leavii^  the  prop- 
erty on  his  hands,  of  no  value  to  any  one  but  the  defendant.  One 
promise  should  be  held  a  good  consideration  for  another,  and  we 
think  we  have  a  right  to  rely  upon  Maitison  v.  Weseott,  IS  Vt.  258 ; 
Doumer  v.  Sinclair  et  aZ.,  15  Vt.  495  ;  Addison  on  Contracts,  p.  243. 

Book  account  is  the  proper  form  of  action.  The  title  to  the  scroll 
passed  to  the  defendant.  Maitwm  ▼.  Wescatty  13  Vt.  258 ;  Oarpenter 
T.  DoU^  13  Vt.  578  ;  Paddock  et  al  v.  Ames^  14  Vt.  515  ;  Bundy  et 
al.  V.  Ayer,  18  Vu  497 ;  Addison  on  Contracts,  221 ;  Einde  y.  WkdU- 
hatucj  7  East,  558  ;  Carruthers  v.  PaynCy  2  M.  and  F.  441 ;  WUhins 
V.  Bromheady  46  Eng.  Com.  L.  962. 

There  was  a  sufficient  delivery.  Chamberlian  et  al.  v.  Farr^  28  Vt. 
265 ;  JeweU  v.  Warreny  12  Mass.  300  ;  2  Kent's  Com.  500. 

Aldis,  J.  By  the  contract  the  plaintiff  was  to  furnish  a  monu- 
ment of  ^*good  white  marble."  He  did  furnish  a  monument  of 
which  the  material  was  *'  good  white  marble," — ^but  it  had  a  blemish, 
**  a  discoloration  "  on  it,  across  which  a  part  of  the  inscription  was 
wrought.  The  auditor  finds  that  this  stain  was  not  naturally  in  the 
marble — had  gotten  upon  it  by  some  accident — ^was  temporary,  and  by 
lapse  of  time  and  exposure  to  the  open  air  and  frost  would  disappear. 
The  plaintiff  claims  that  such  a  discoloration  is  not  a  variance  from 
the  contract — ^that  he  has  substantially  furnished  just  such  a  monu- 
ment as  he  agreed  to,  and  can  recover  the  price.  The  defendant  in- 
sists that  such  a  stone  is  not  a  compliance  with  the  contract  and  that 
he  was  justified  in  refusing  to  accept  it. 

We  think  the  discoloration  a  material  defect,  and  the  defendant 
fully  justified,  for  that  reason,  in  refusing  to  accept  the  monument. 

He  was  entitled  to  "  good  white  marble," — ^not  to  "  good  white 
marble  with  a  stain  on  it ;"  and  he  was  entitled  to  sudi  a  monument 
at  the  time  of  delivery.  He  was  not  bound  to  wait  an  indefinite 
period  for  the  air  and  the  frost  to  bleach  the  stained  spot.  He  had  a 
right  to  just  such  an  article  as  he  bargained  for  at  the  time  he  was 
to  receive  and  pay  for  it. 

There  is  no  kind  of  a  contract  in  which  the  purchaser  has  the 


118  ORANGE  COUNTY, 


Viall  V.  Hubbard. 


right  to  have  his  wishes  and  instnictions  more  strictly  and  literally 
observed  than  this  of  the  mwiufacture  and  erection  of  a  monument 
to  the  departed.  It  is  not  a  matter  of  trade  and  profit — ^nor  of  taste 
alone.  It  is  a  matter  of  sentiment  and  feeling.  Such  a  monument 
embodies  the  love  and  tenderness  of  the  parents  toward  their  de* 
ceased  child.  It  is  a  memorial  to  perpetuate  the  purity,  the  good- 
ness, the  virtues  of  the  departed;  sometimes  to  recall  tender 
associations  and  cherished  recollections  known  only  to  the  survivors ; 
sometimes  to  conform  to  the  expressed  wishes  of  the  deceased — a 
sacred  obligation ;  sometimes  an  emblem  of  the  deceased  person's 
character  and  hope  of  immortality.  To  erect  such  a  memorial  is 
always  the  last  office  of  affection, — all  that  is  left  for  the  parent  to 
do,  and  all  that  he  can  do  (however  inadequate  it  may  seem)  to  show 
his  love  for  and  to  preserve  the  memory  of  his  deceased  child.. 
These  natural  sentiments  of  the  heart  are  to  be  religiously  respected. 
The  wishes  and  directions  of  the  parent  have  their  sources  in  senti- 
ments that  can  stand  no  questioning  from  others,  and  are  not  to  be 
discussed.     ^^A  stranger  intermeddleth  not  therewith." 

In  the  case  at  bar  the  parents  may  well  have  felt  that  pure  white 
marble  was  the  only  appropriate  emblem  for  the  spotless  purity  of 
their  departed  child.  Discolor  it — stain  it  with  a  blemish,  and  the 
whole  meaning  of  the  memorial  for  them  is  destroyed.  They  would 
feel  it  a  wrong  to  the  memory  of  their  child  to  erect  such  a  monu- 
ment. 

So,  too,  in  regard  to  the  name — ^the  substitution  of  '^  Octavia  J." 
for  ^^  Octavia  Jane  "  we  deem  a  substantial  defect.  The  familliar 
name  of  the  child, — ^that  used  in  the  family,  and  endeared  by  many 
recollections  was  not  there.  The  parents  had  the  right  to  have  the 
inscriptions  sculptured  on  the  marble  literally  and  exactly  as  they 
had  directed,  and  as  the  plaintiff  had  agreed. 

For  such  defects  it  is  no  answer  to  say,  as  the  auditor  finds — that 
the  marble-worker  acted  in  good  faith — that  he  believed  the  inscrip- 
tion as  he  made  it  would  look  better,  and  be  more  satisfactory.  It 
was  his  simple  duty,  where  the  instructions  were  exact  and  specific, 
to  follow  them. 

It  is  claimed  that  the  defendant,  by  his  wife,  accepted  the  monu- 
^onent.    If  so,  he  should  pay  for  it.    But  the  auditor  does  not  so 
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find  the  fact.  Some  of  the  facts  reported  Btronglj  tend  to  show  an 
acoeptance-— some  the  contrary.  If  the  facts  reported  amounted  in 
law  to  an  acceptance  we  should  so  treat  it,  though  not  expressly  so 
found  hj  the  auditor.  But  taken  all  together  thej  do  not.  The  re- 
port gives  us  a  lively  picture  of  a  lady  much  perplexed  between  her 
own  wishes  drawing  her  in  one  direction,  and  the  solicitations  and 
arguments  of  others  by  whom  she  was  surrounded  impelling  her  in 
the  other.  The  result  of  the  whole  seems  to  have  been,  that  she  got 
away  from  the  discussion,  substantially  deferring  a  decision  till  her 
husband  could  come  and  see  the  work. 

As  this  decision  settles  the  controversy  upon  its  merits,  we  need 
not  consider  the  question  as  to  the  form  of  action. 

Judgment  reversed,  and  judgment  for  the  defendant  for  his  costs. 


Pblatiah  Cobliss,  Jonas  W.  Clark,  Ain>  Oklando  Fuller  v. 
Alonzo  W.  Putnam. 

Contract.     Practice^     Supreme  Court. 

The  plaintiff  took  one  hundred  sheep  of  the  defendant  In  Hay  to  pasture  throuRh 
the  season,  the  defendant  at  the  time  of  the  bargain  saying  that  he  wanted  to 
Iktien  the  sheep  for  the  market  in  the  fall,  and  the  plaintiff  that  he  had  sufficient 
paaturage  to  keep  one  hundred  and  fifty  sheep,  but  would  take  none  but  these, 
and  would  keep  them  as  such  sheep  ought  to  be  kept.  In  September  the  defend- 
ant ascertaining  that  the  pasture  was  wholly  insufficient,  and  that  the  sheep  were 
growing  poor,  took  them  away.  Hdd,  that  the  plaintiff  haying  failed  to  perform 
the  contract  on  his  part  could  not  recover  on  the  contract  for  the  keeping  of  the 
sheep,  but  the  defendant  had  the  right  to  terminate  the  contract  and  take  the 
sheep  away. 

BOd  also,  that  the  finding  of  the  auditor  that  the  sheep  were  not  worth  as  much, 
in  consequence  of  the  plaintiff's  failure  to  perform  the  contract  as  they  would 
have  been  if  he  had  performed  it,  by  more  than  the  contract  price  of  keeping, 
was  conclusiye  that  the  plaintiff  could  not  recover  upon  any  principle. 

Where  the  county  court  has  rendered  judgment  on  an  auditor's  report,  the  supreme 
court  will  not  presume  that  the  county  court  found  any  facts  besides  those  re- 
ported, except  such  as  are  fairly  to  be  inferred  from  the  report  Itself,  as  dedded 
in  PraU  v.  Page  H  al,,  32  V 1. 13. 

Book  Account  to  recover  for  pasturing  one  hundred  sheep  through 
ihe  season  of  1856.    It  appeared  from  the  auditor's  report  that  the 
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plaintiffs  Corlifls  aad  Clark,  being  owners  in  ooaunon  of  a  farm  in 
Bradford,  leased  the  same  to  the  plaintiff  FaUar  in  the  spring  of 
1856,  at  the  halves,  and  that  the  said  Fuller  made  the  agreement 
with  the  defendant  to  pasture  said  sheep.  The  other  material  &ets 
foand  by  the  auditor  are  set  forth  in  the  opinion.  The  defendant 
insisted  before  the  auditor  that  the  action  could  not  be  sustained  bj 
these  plaintiffs  jointly,  and  the  auditor  so  decided.  Upon  the  faots 
found  by  the  auditor  in  his  report,  the  court  at  the  June  Term,  1868, 
PfCK,  J*,  presiding,  rendered  judgment  for  the  plaintiffs, — to  which 
the  defendant  excepted. 

A.  M.  Dickey  and  C,  W.  Clarke^  for  the  defendant,  maintained 
that  upon  the  facts  found  by  the  auditor  the  defendant  is  entitled  to 
recoupe  or  offset  his  damage  to  the  amount  of  the  plaintiffs'  claim, 
and  cited  Dyer  v.  Jones^  8  Vt.  205  ;  GosUn  v.  Eodsony  24  Vt.  140 
Merrow  v,  Euntoon^  25  Vt.  9 ;  Hurlbut  v.  Chittenden^  26  Vt.  52 
Patrick  V.  Putnam,  27  Vt.  759 ;  Hubbard  v.  Belden,  27  Vt.  646 
Bellows  V.  Bingham,  28  Vt.  243. 

This  suit  should  have  been  in  the  name  of  Fuller  alone.  Hurd  v. 
Darling,  16  Vt.  377. 

The  defendant  was  right  in  taking  the  sheep  away  when  he  found 
the  pasturage  insufficient. 

Batchelder  4>  Ormsby,  for  the  plaintifls,  maintained  that  the  judg- 
ment of  the  county  court  is  conclusive  in  respect  to  the  question  of 
joinder  of  the  plaintiffs,  and  cited  Birchard  do  Moulton  v.  Palmer,  18 
Vt.  203  ;  WilU  et  al.  v.  Judd,  26  Vt.  617 ;  Harrington  v.  Edion,  24 
Vt.  555  ;  AbboU  v.  Camp,  23  Vt.  650.  If  the  pasture  failed  in  con- 
sequence of  a  drought,  it  was  an  act  of  God  that  the  plaintiffs  were 
not  bound  to  anticipate  in  making  the  contract. 

FlERPOiNT,  J.  We  think  that  upon  the  facts  as  found  and  reported 
by  the  auditor  the  defendant  was  clearly  entitled  to  a  judgment,  and 
that  the  county  court  erred  in  rendering  a  judgment  thereon  for  the 
plaintiff. 

It  appears  that  the  defendant  agreed  with  Fuller,  one  of  the  plain- 
tiffs, to  pasture  for  him  (the  defendant)  one  hundred  sheep,  through 
the  season  of  1856.  The  defendant  at  the  time  of  the  bargain  told 
the  said  Fuller  that  he  wanted  to  fatten  the  sheep,  or  a  portion  of 
them  for  market  in  the  fall.    The  said  Fuller  then  represented  to  the 
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defendant  that  he  had  spare  pasturage  sofficient  to  keep  150  sheep^ 
bat  that  he  would  only  take  in  the  said  100  sheep,  and  agreed  to 
keep  them  as  such  sheep  ought  to  be  kept.  The  sheep  were  taken 
bj  the  said  Fuller,  put  into  his  pasture  in  May,  and  were  kept  until 
the  8d  of  September  following,  when  the  defendant  ascertained 
that  the  pasture  where  the  sheep  were  kept  was  wholly  insufficient 
to  furnish  the  necessary  amount  of  sustenance  for  the  sheep, 
that  the  feed  was  very  short,  and  that  the  sheep  were  growing  poor, 
with  the  prospect  that  if  they  remained  there  they  would  continue 
to  grow  poor.  The  defendant  for  these  reasons  took  the  sheep 
away. 

These  facts  show  a  complete  failure  on  the  part  of  Fuller  to  per- 
form the  contract, 'and  one  that  fully  justified  the  defendant  in  put- 
ting an  end  to  it  and  taking  the  sheep  away.  This  being  so 
the  plaintiffs  cannot  recover  upon  the  contract.  If  they  can  recover 
at  all  it  must  be  upon  a  quantum  meruit^  for  the  amount  that  the  de- 
fendant was  benefited  by  the  pasturing  of  his  sheep.  And  here 
again  the  report  of  the  auditor  seems  to  be  entirely  conclusive,  for 
he  finds,  that  instead  of  the  defendant's  being  benefited,  the  sheep 
were  not  worth  as  much,  in  consequence  of  the  plaintiffs'  failure  to 
perform  the  contract,  as  they  would  have  been  if  the  plaintifis  had 
performed  it,  by  more  than  the  contract  price  of  keeping.  Such  be* 
ing  the  fact,  it  is  quite  clear  that  the  plaintifis  cannot  recover  upon 
any  principle. 

It  is  said  on  behalf  of  the  plaintiffs  that  the  defendant  should 
have  let  the  sheep  remain  until  the  close  of  the  season,  as  they 
might  improve.  The  auditor  has  found  that  the  probability  was, 
that  they  would  grow  poorer  instead  of  improving.  The  defendant 
was  under  no  obligation  to  take  the  chance.  The  plaintiffs  having 
failed  to  perform  the  agreement  on  their  part,  the  defendant  had  the 
right  to  terminate  it  and  take  away^the  sheep. 

Again  it  is  urged,  that  as  the  county  court  rendered  judgment  for 
the  plaintifib,  this  court  will  presume  that  the  county  eourt  drew 
such  inferences  from  the  facts  reported  as  would  sustain  their 
judgment. 

This  court  will  not  presume  that  the  county  court  found  any  facts 
bacidM  tlioM  xeportedf  except  aueh  as  are  fairly  to  be  inferred  from 
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the  report  itself.  This  was  decided  in  Pratt  v.  Page  et  al,j  32 
Vt.   13. 

In  this  case  it  is  difficult  to  sec  what  inferences  can  be  drawn 
from  the  report  that  will  sustain  a  judgment  for  the  plaintiffs  that 
will  not  be  in  direct  conflict  with  the  facts  found. 

Judgment  reversed  and  judgment  rendered  for  the  defendant. 


The  State  of  Yerhokt  r.  George  Sleeper,  akd  The  State  of 
Yermokt  r.  Moses  H.  Magoon. 

JndtcimenU     Perjuiff,     Pleading, 

An  indictment  for  perjury  alleged  that  "Eliza  £.  Carpenter,  on  the  25th  Jone,  18G0, 
brou^Kht  a  petition  of  divorce,  addressed  to  the  supreme  ccurt  then  next  to  be 
hcld,"&c.,  "setting  forth  in  said  petition,"  &c.,  and  then  states  the  substanco 
and  prayer  of  the  petition  for  a  divorce,  aiimon}*  and  tho  custodv  of  the  child. 
It  then  proceeded  as  follows:  "whereupon  it  became  necessory  to  take  the  testi- 
mony of  witnesses  in  the  premises/'  and  then  states  that  tho  rcfpondent  "ap- 
peared before  Henry  N.  Worihen,  a  notary  public,  and  made  his  deposition  as  to 
facts  in  the  premises,"  &c.  Held,  that  tlio  indictment  Fofflcicntiy  conrected  the 
false  evidence  wiih  tho  petition,  and  that  the  woids  "  brcujiht  a  petition  of  di- 
vorce to  tho  supremo  court,"  or  "petitioned  the  snpremc  court,"  sufflclently 
averred  tho  pendency  of  the  suit  in  court  to  make  it  a  judicial  proceeding. 

And  the  indictment  also  averred,—"  it  became  and  was  material  to  show  whether 
the  said  Sleeper  was  at  the  house  of  L.  D.  Carpenter  on  the  morning  of  tho  second 
of  November,  A.  D.  18C9,  and  whether  he  then  lind  a  conversation  with  said  Car- 
penter, In  tho  presence  of  certain  other  persons,"  and  then  proceeded  to  allege 
that  the  respondent  "  falsely,  corruptly  and  wilfully  "  swore  "  that  on  the  morn- 
ing of  Nov.  2d,  1859,  ho  stopped  at  said  Carpenter's  house  and  had  conversation 
with  Carpenter  in  the  presence  of  one  Magoon  and  the  said  Eliza  E.  Caroenter," 
&c.  Hdd,  that  It  was  sufflclently  alleged  that  this  evidence  was  materiaL  It 
need  not  appear  in  addition  bow  it  was  material. 

The  allegation  that  the  respondent  "falsely,  corroptly  and  wilfally"  swore  it 
sufficient  without  the  word  "  knowingly." 

Indictment  for  perjury  in  two  cases,  involving  the  same  ques- 
tions, and  heard  together.  The  respondents  filed  general  demurrers 
to  the  indictments. 

The  indictments  arc  sufficiently  set  forth  in  the  opinion  of  the  court. 

At  the  January  Termy  1863,  the  court,  Peck,  J.,  presiding,  over- 
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ruled  the  demurrers,  and  adjudged  the   indictments   sufficient, — to 
which  decision  the  respondents  excepted. 

A.  M,  Dickey  and  C  W.  Clarke^  for  the  respondents. 

I.  It  does  not  appear  by  these  indictments  that  the  evidence  given 
by  the  respondents,  and  upon  which  perjury  is  assigned,  was  given 
or  taken  to  be  used  in  any  judicial  proceeding  then  pending^  This  is 
matter  of  substance,  and  should  distinctly  nppear,  stated  with  the 
highest  degree  of  certainty.  State  v.  Chamhcrlin^  SO  Vt.  559  ;  1 
Chitty's  Crim.  Law,  172;  3  Arch.  Crim.  Prac.  and  PI.  591-2-3; 
QMen  V.  Overton,  4  Ad.  &  EI.  N.  S.  83,  (45  E.  C.  L.  83)  ;  Regina 
v.  BUhop,  1  C.  &  M.  302,  (11  E.  C.  L.  1C9).;  Regina  v.  Pearson, 
8  C.  &  P.  119,  (34  E.  C.  L.  G43). 

In  the  case  of  Sleeper,  the  indictment  alleges  that  ^^Eliza  E.  Car- 
penter, q^  dc.j  brought  a  petition  of  divorce^  addressed  to  the  supreme 
court,  dc"  The  phraseology  made  use  of  in  the  case  of  Magoon  is 
that  ^^ Eliza  E.  Carpenter,  of,  &c.,  petitioned  the  supreme  court  next, 
ike,  setting  forth,  (&c." 

These  words  are  not  sufficient  to  constitute  a  distinct  and  positive 
averment,  that  at  the  time  of  the  taking  of  the  depositions  of  these 
respondents,  there  was  duly  and  legally  pending  in  the  supreme  court 
a  libel  for  divorce,  in  which  Eliza  E.  Carpenter  was  libellant  and 
Lorenzo  D.  Carpenter  was  libcllee. 

'^An  indictment  must  be  good  without  the  help  of  argument  or 
inference." 

The  want  of  a  distinct  averment  that  the  libelee  had  been  sum- 
moned in  due  form  to  answer  to  the  libel,  and  that  the  same  was  then 
pending,  renders  nugatory  the  statement  which  follows,  that  "  it  ie- 
came  necessary  to  take  the  testimony  of  witnesses  in  the  premises,** 

II.  It  does  not  appear  by  either  of  these  indictments  in  what 
cause,  proceeding  or  trial,  or  whether  in  any,  it  became  material  to 
show  '^whether  said  Sleeper  %oas  at  the  house  of  said  Carpenter  on  the 
2d  day  of  November,  1859,  and  whether  he  tliere  Jiad  any  conversation 
with  said  Carpenter  in  the  presence  of  certain  other  persons.**  The  in- 
dictments only  say  that  ''  it  became  and  was  material  to  show  whether" 
Ac.  They  should  aver  that  it  was  material  to  the  trial  of  said  libel 
for  divorce.  All  the  precedents  are  so.  2  Chitty's  Crim.  Law.  350, 
etteq,;.3  Arch*  Crim.  Prac.  &  PL  598;  Commonwealth  v.  Knight, 
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12  Mass.  274 ;  Bex  y.  Oood/eUow,  1  C.  &  M.  569,  (41  E.  C.  L.  SI  1)  ; 
Bex  ▼.  Bartholomew,  1  C.  &  K.  366,  (47  £.  C.  L.  367)  ;  Bex  v.  Hew- 
«f»,  9  C.  &  P.  786,  (38  E.  C.  L.  455). 

What  is  intended  here  as  an  averment  of  materiality  is  of  no  avail 
for  that  purpose,  because  it  does  not  connect  the  evidence  with  any 
judicial  proceeding ;  but  it  must  control  the  question  as  to  what  part 
of  the  evidence  stated  perjury  is  attempted  to  be  assigned. 

Perjury  may  be  committed  in  giving  evidence  material  to  a  collat* 
eral  issue,  but  in  that  case  the  indictment  must  show  how  that  issue 
became  material,  as  well  as  how  the  evidence  became  material  to 
that.     Commonweallh  v.  Knight,  12  Mass.  274. 

John  Bowellj  state's  attorney,  for  the  prosecution,  cited  C.  S.  554, 
{  6 ;  2  Chitty's  Crim.  Law,  385,  precedent,  and  306-7 ;  Wharton's 
Crim  Law,  §  2263,  and  cases  cited ;  Wharton's  Precedents,  (577,) 
note  "e." 

Aldis,  J.  These  two  cases  were  heard  together  at  the  last  tenn, 
and  stand  upon  the  same  ground. 

They  are  indictments  for  peijury.  To  sustain  the  demurrer,  the 
respondents  claim,  1st,  that  the  alleged  peijury  does  not  appear  to 
have  been  committed  in  any  judicial  proceeding,  and  2d,  that  it  is 
not  alleged  and  does  not  appear  that  the  false  evidence  was  material 
to  the  issue. 

First— -is  it  alleged  with  sufficient  certainty  that  the  false  evidence 
was  given  in  a  judicial  proceeding? 

The  indictment  says  that  *^  Eliza  E.  Carpenter,  on  the  25th  June, 
1860,  brought  a  petition  of  divorce  addressed  to  the  supreme  court 
then  next  to  be  held,"  &c.,  *'  stating  in  her  petition,"  6bc.,  and  then 
states  the  substance  and  prayer  of  the  petition  for  divorce,  alimony 
and  the  custody  of  the  child.  It^then  proceeds  as  follows :  "where- 
upon it  became  necessary  to  take  the  testimony  of  witnesses  in  the 
premises,"  and  then  states  that  the  respondents  ^*  appeared  before 
Henry  M.  Worthen,  a  notary  public,  and  made  his  deposition  as  to 
&cts  in  the  premises,"  &c« 

The  notary  public  had  power  to  take  the  depositions  in  the  case  if 
the  petition  for  divorce  had  been  signed  by  the  petitioner,  and,  with 
a  summons  signed  by  the  clerk,  had  been  served  on  the  petionee,  or 
jf  othar.Iegal  aotiee  thereof  pursuant  to  oar  statute  had  been  givan. 
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It  is  datmed  that  the  indictment  does  not  aver  any  such  service, 
and  without  such  averment  is  bad. 

The  words  ^^  brought  her  petition  to  the  supreme  court,''  it  is  ad- 
mitted, express  the  idea  of  having  made  and  signed  the  petition ; 
but  it  is  agreed  that  they  do  not  convey  any  idea  of  service  of  it. 
If  it  were  not  for  the  decision  in  Slate  v.  Chamberlin^  80  Vt.  559, 
we  should  have  much  doubt  whether  the  allegations  in  this  indicU 
ment  are  sufficient  to  satisfy  the  strictness  of  the  rule.  But  we  think 
that  case  is  substantially  like  this  and  must  govern  it.  There  the 
words  were,  ^^  exhibited  his  certain  bill  of  complaint  in  the  court  of 
chancery."  We  do  not  think  the  word  ''  exhibit "  has  any  technical 
legal  meaning  beyond  the  words  *^  bring/'  '^  prefer,"  "  petition.'. 
They  all  convey  the  idea  of  commencing  a  proceeding  in  court. 

In  chancery  the  statute  provides  that  the  time  of  signing  the  sub- 
poena or  summons  shall  be  deemed  to  be  the  time  when  the  bill  is 
filed*  In  cases  of  divorce,  when  the  petition  has  been  signed,  and 
the  summons  to  the  libellee  to  appear  and  answer  has  also  been 
signed  and  issued  by  the  clerk,  then  we  think  the  case  must  be 
deemed  as  pending  in  court.  The  court  will  not  act  till  due  service 
has  been  made  or  notice  given,  and  would  doubtless  reject  depositions 
taken  before  such  service  or  notice.  But  cases  are  often  entered  in 
court  and  continued  for  notice  by  publication,  where  the  order  for 
publication  has  not  properly  been  complied  with.  Their  pendency  is 
determined  by  the  actual  issuing  of  the  citation  or  sununons  by  the 
clerk. 

It  is  said  that  in  Slaie  v.  Chamberlin^  there  was  this  further  alle* 
gation-^^'  as  by  the  orator's  bill  of  complaint  remaining  filed  of  rec- 
ord in  the  court  of  chancery  wjll  appear."  But  this  allegation  a^b 
nothing  to  the  former  one—**  exhibited  his  bill  in  the  court  of  chao* 
eery."  By  our  statute  a  bill  in  chancery  is  deemed  to  be  filed  when 
the  subpoena  is  signed  by  the  clerk.  It  is  further  urged  by  the  re- 
spondents that  the  words  '*  whereupon  it  became  necessary  to  take 
the  depositions  of  witnesses  in  the  premises,"  add  nothing  to  the 
former  one  as  showing  the  pendency  of  a  suit  in  court,  and  does  not 
sufficiently  connect  the  alleged  perjury  with  the  petition.  We  think, 
however,  that  the  words  **  in  the  premises  "  refer  to  the  libel,  and  the 
whole  expression  is  equivalent  to  this— ^*  wbemipon  it  became  ne* 
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cessarj  to  take  the  depositions  of  -witnesses  to  prove  the  facts  stated 
in  the  petition  of  the  said  Eliza  E.  Carpenter."  So  when  it  is  al- 
leged that  the  respondent  ^^  made  his  deposition  as  to  facts  in  tho 
premises  "  it  is  the  same  as  "  his  deposition  to  prove  facts  stated  in 
the  petition," 

The  indictment  sufficiently  connects  the  false  evidence  with  the  pe- 
tition ;  and,  following  the  decision  in  the  30th,  wc  think  the  words 
"  brought  a  petition  of  divorce  to  the  supreme  court,"  or,  "  peti- 
tioned the  supreme  court,"  sufficiently  aver  the  pendency  of  the  suit 
in  court  to  make  it  a  judicial  proceeding. 

As  to  the  second  point.  It  should  either  plainly  appear  on  the 
face  of  the  indictment  that  the  false  evidence  was  material  to  the 
issue  in  the  judicial  proceeding ;  or  else  it  should  be  expressly  al- 
leged that  the  false  evidence  was  material.  It  is  not  necessary  to 
state  in  the  indictment  what  the  issues  were,  and  how  the  false  evi- 
dence bore  upon  such  issues,  or  was  connected  with  other  facts  bear- 
ing upon  them,  so  that  it  shall  appear  upon  the  face  of  the  indictment 
how  it  was  material.  It  is  suificient  if  the  indictment  expressly 
avers  that  it  was  material  to  prove  certain  facts,  and  that  the  re- 
spondent falsely  swore  to  those  very  facts. 

The  indictment  avers,  "it  became  and  was  material  to  show 
whether  the  said  Sleeper  was  at  the  house  of  L.  D.  Carpenter  on  tho 
morning  of  the  2d  of  November,  A.  D.  1859,  and  whether  he  then  had 
a  conversation  with  said  Carpenter,  in  the  presence  of  certain  other 
persons ;"  and  then  proceeds  to  allege  that  the  respondent  falsely  sworo 
'^  that  on  tho  morning  of  Nov.  2d,  1859,  he  stopped  at  said  Carpenter's 
house  and  had  conversation  with  Carpenter  in  the  presence  of  one 
Magoon  and  the  said  Eliza  E*  Carpenter,"  &c.  Although  it  does 
not  appear  how  this  evidence  was  material,  yet  we  think  it  suffi- 
ciently alleged  that  it  was  material.  It  cannot  be  said  that  upon  the 
face  of  the  indictment  it  appears  that  the  false  evidence  was  immate- 
rial, and  that  therefore  the  indictment  is  bad,  notwithstanding  the 
general  averment  of  materiality ;  for  it  is  easy  to  see  how  the  al- 
leged conversation,  in  connection  with  other  facts,  might  be  material 
both  as  to  the  alleged  cause  for  divorce,  and  as  to  alimony. 

The  allegation  that  tho  respondents  "falsely,  wilfully  and  cor- 
ruptly" swore,  is  suffideat  without  the  word  "  knowingly." 
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■ 
The  demurrer  is  therefore  over-ruled,  and  the  judgment  of  the 

county  court  is  affirmed.     But  pursuant  to  the  agreement  entered  into 

in  the  court  below,  and  to  enable  the  respondents  to  replead, — ^tho 

judgment  is  reversed  pro  forma  and  the  case  remanded  to  the  county 

court  to  enable  the  respondents  to  replead* 


Walter  Carpenter  v.  Joseph  P.  McClure.* 

Trustee  Process.      Judgment.      Promissory  Note,     Fraud.     Contracts 

Pleading. 

A  ja(]*;roent  in  a  trustee  suit  in  favor  of  a  claimint  do33  not  determino  what,  if 
anj'tUinj^,  is  due  the  claimant  from  the  truitoo;  but  whan  ttie  Judgment  is  ren- 
dered the  truiteo  is  dtschar^eJ,  and  tiio  claimant  ij  lofc  to  pursue  liis  remedy 
anfain^t  liim  the  same  as  tlioa:;h  no  traitou  suit  had  over  boon  brought,  and  the 
truiteo  has  the  same  rl;;ht  to  defend. 

The  plaintiiT  had  pojsession  of  certain  'j:ooXi  and  chattels  belon^lnp:  to  C.  as  a  mora 
cover  to  defraud  tiie  creiitors  of  C.  by  Icecpiu^  said  property  li^yond  tlioir  reach 
by  attachment;  and  for  further  protection  convoyed  the  same  to  the  defendant 
and  toolc  iiis  note  therefor  under  an  agreement  lietwcen  them  and  C.  that  the  de- 
fendant should  dispose  of  this  property  and  pay  the  avails  thereof  over  to  0.  and 
that  tills  should  opemte  as  a  payment  and  disciiarj^e  of  the  note.  Held,  that  a 
performance  of  the  contract  by  the  defendaut  would  constitute  u  defence  to  an 
action  on  thd  note  by  the  plaintiff. 

Such  a  contract  need  not  be  in  writing  to  make  it  valid,  consequently  it  need  not 
be  to  alle;;ed  in  a  plea. 

la  this  state  it  Is  not  only  necessary  to  demur  specially  to  the  defldct  of  duplicity, 
bat  the  particular  in  which  the  duplicity  is  claimed  to  exist,  must  be  set  out. 

Assumpsit  upon  a  promissory  note  executed  by  the  defendant  and 
payable  to  the  plaintiff.  Plea,  the  general  issue,  and  two  special 
pleas  in  bar, — ^to  which  the  plaintiff  replied,  and  to  the  replication 
the  defendant  demurred. 

The  defendant  alleged  in  his  pleas  that  on  the day  of  Decem- 
ber, 1850,  the  plaintiff  was  possessed  of  certain  goods  and  chattels 
named  for  which  this  note  was  given,  as  the  property  of  one  William 

*  This  case  was  hoard  at  tho  March  Term,  1883,  and  decided  at  the  March 
Term,  18S4. 
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F.  McCInre,  the  plaintiff  faaviDg  no  interest  therein,  bat  holding  pos- 
session of  and  claiming  title  to  the  same  for  the  purpose  of  protecting 
it  from  attachment  bj  the  creditors  of  the  said  William  F.,  and  for 
the  sole  benefit  of  William  F. ;  that  on  said  day  of  December  a 
contract  was  entered  into  by  the  defendant,  the  plaintiff  and  William 
F.  McClure,  for  the  purpose  of  further  protecting  the  said  goods  and 
chattels  from  the  creditors  of  William  F.,  he  being  largely  indebted, 
by  which  it  was  agreed  that  the  plaintiff  should  convey  to  the  de- 
fendant said  property,  and  receive  his  promissory  note  therefor,  to  be 
discharged  by  the  defendant's  disposing  of  said  goods  and  chattels 
and  paying  over  the  avaib  thereof  to  William  F.  McClure ;  that 
this  was  done  for  the  purpose  of  defrauding  the  creditors  of  William 
F.  by  putting  the  said  property  beyond  the  reach  of  attachment  by 
his  creditors ;  that  in  pursuance  of  this  agreement  the  plaintiff  de- 
livered the  said  goods  and  chattels  to  the  defendant  and  received  his 
note  therefor,  which  is  the  note  declared  on ;  that  the  goods  and 
chattels  were  disposed  of  and  the  avails  paid  over  to  said  William 
F.  in  faXL  payment  and  discharge  of  this  agreement  and  the  aforesaid 
indebtedness,  before  the  commencement  of  this  suit,  all  of  which  the 
plaintiff  had  notice. 

The  plaintiff  replied  that  one  Levi  Boutwell  commenced  a  suit 
against  the  said  William  F.  McGlure  as  defendant  in  an  action  of 
asnimpsUj  and  against  the  said  Joseph  F.  McClure  as  trustee  of  Wil- 
liam F.  McClure,  returnable  to  the  September  Term  of  the  Wash- 
ington County  Court  of  1854,  in  which  suit  the  trustee,  Joseph  F. 
McClure,  defendant  in  the  present  suit,  made  a  disclosure  setting 
forth  facts  in  substance  as  alleged  in  the  pleas  of  the  defendant  in 
this  suit ;  that  Walter  Carpenter,  the  plaintiff  in  this  action,  was 
cited  in  as  claimant  of  the  goods,  chattels  and  credits  set  forth  in  the 
disclosure,  which  were  the  same  as  those  mentioned  in  the  defend- 
ant's pleas  in  this  suit ;  that  the  claimant  being  admitted  to  prosecute 
and  defend  his  claim  to  the  property  and  rights  aforesaid,  alleged 
that  on  the  day  of  the  execution  of  the  note,  which  is  declared  on  in 
this  suit,  the  said  goods  and  chattels  were  the  property  of  the  claim* 
ant ;  that  the  same  were  sold  and  delivered  to  the  trustee  Joseph  F. 
McClure,  and  his  said  note  was  executed  in  payment  therefor,  of 
which  he  was  the  true  and  bona  fide  owner ;  that  the  said  Boutwell 
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made  answer  to  the  claimant's  declaration  of  his  claim ;  and  that  it 
was  finaUy  adjudged  hj  the  supreme  court  that  the  trustee  Joseph  F* 
McClure  became  the  owner  of  the  goods  and  chattels  named  in  his 
disclosure,  against  the  said  William  F.  absolutely,  and  against  all 
other  persons,  and  that  the  alleged  trustee  be  discharged ;  which  said 
judgment  was  rendered  upon  the  very  same  issues  and  matters  and 
upon  the  very  same  questions  attempted  to  be  put  in  issue  by  the 
pleas  of  the  defendant,  Joseph  F.  McClure,  in  this  suit.  To  this 
declaration  the  defendant  filed  a  general  demurrer. 

The  court  at  the  June  Term,  1862,  Feck,  J.,  presiding,  sustained 
the  demurrer  and  held  the  replication  insufficient,-^to  which  the 
plaintiff  excepted. 

Feck  db  Cdhy^  for  the  plaintiff. 

I.  The  pleas  are  bad  and  constitute  no  defence.  In  the  first  place, 
Uie  contract  is  valid  and  binding  as  between  the  parties,  and  is  only 
▼Old  as  to  creditors,  §  32,  p.  672,  6.  S.  In  the  second  place,  the  de- 
fendant is  not  to  be  permitted  to  set  up  his  own  fraud  to  avoid  his 
contract.  Feadee  r.  Barney^  1  D.  Chip.  831 ;  MixHin  v.  Martin^  1 
Yt.  91 ;  C<mn»r  v.  Carpenter^  28  ib.  237 ;  Boutwdl  v.  McClure  & 
True.  30  ib.  674 ;  DrtnkwaierY.  Drinhioater^  4  Mass.  854 ;  BaUey  v. 
Fotier^  9  Pick.  139  ;  Dyer  v.  Fiizhenry  Horner^  22  ib.  253 ;  Wearee  v. 
Petree,  24  ib.  141 ;  Findley  v.  Cooley^  1  Blackford,  268 ;  Exe^r  of 
Btarh  v.  LUilepagej  4  Randolph,  868  ;  BichaH  v.  Castalor^  5  Binney, 

109;  KUUngery.  ,  6  Serg.  &  Rawle.  531 ;  Sherkv.Endroeej 

3  Watto  &  Serg.  255 ;  Martin,  Adm'r,  v.  Boot  et  al.y  17  Mass.  222  ; 
FotUr  ▼.  Yale  College,  8  Conn.  52 ;  Stewart  v.  Kearney,  6  Watts,  458 ; 
Othome  V.  Mobs,  7  Johns.  161 ;  Jackson  v.  Gamsey,  16  ib.  189 ; 
Howes  V.  Leader,  Cro.  Jac.  270 ;  same  case,  Yelverton,  196 ;  JRoherts 
▼.  Boberts,  2  B.  A  A.  368 ;  Bessie  v.  Windham,  51  Com.  Law  Rep. 
166 ;  Fhilpots  v.  Fhilpots,  1  £.  L.  <&  £q.  339  ;  Iridell's  Law,  4  vol. 
102;  Baldwin  Y.  Cawthome,  19  ^Yesey,  166;  8  Bac.  Ab.  pp.  813,« 
814. 

n.  The  allegations  in  the  pleas  constitute  no  defence  if  the  de- 
fendant is  not  permitted  to  set  up  his  fraud.  The  note  cannot  be 
controlled  by  the  agreement,  as  that  was  contemporaneous  with  the 
execution  of  the  note  and  not  in  writing.  Conner  v.  Carpenter,  28 
Yt.  287,  is  decisive  of  this  point.    If  the  agreement  was  in  writing 
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tlio  pica  should  have  averred  it.  1  Saunders,  270,  a.  note  2  ;  Com. 
Dig,  *«  Assumpsit"  F.  3  ;  2  Saunders'  Plea  &  Ev.  G57  ;  I  Cli.  Plea. 
571 ;  Laacs  v.  Elkins,  11  Vt.  G79  ;  Bradley  v.  BenOey^  8  Vt.  243  ; 
Retd  V.  Wood,  9  Vt.  285. 

III.  The  issue  presented  hj  the  2d  and  3d  pleas  is  identical  with 
that  set  forth  in  the  replication  as  adjudicated  in  the  suit  Boutwell  v. 
McClure,  and  McGlure  2V.  and  Carpenter,  claimant. 

We  insist  that  the  trustee,  who  is  defendant  here,  cannot  try  that 
issue  again. 

a.  Our  statute  which  provides,  when  the  trustee  is  discharged, 
that  the  judgment  shall  be  no  bar  to  a  suit  by  the  debtor  against  the 
trustee^  does  not  apply  to  the  claimant.  If  the  claimant  is  bound  by 
the  judgment  when  against  him,  why  may  he  not  have  the  benefit 
of  judgment  in  his  favor?  All  analogies  favor  our  view  of  the 
subject. 

b.  The  plea  docs  not  amount  to  a  plea  of  payment.  No  allega- 
tion is  made  that  the  amount  was  paid  or  any  particular  sum,  or  that 
it  was  accepted.  It  must  be  expressly  averred  that  the  goods  or 
money  were  accepted  in  satisfaction  and  discharge.  Drake  v*  Mitchdlj 
3  East,  256 ;  1  Str.  573 ;  1  Saund.  PL  &  Ev.  36. 

c.  If  the  pleas  contain  the  defence  of  payment,  then  they  are  bad 
for  duplicity,  for  they  also  set  up  the  defence  of  fraud  on  creditors. 

Wm.  Hebard,  on  the  same  side,  insisted  that  the  special  pleas  were 
insufficient,  as  the  very  same  facts  therein  set  up,  had  been  tried  be- 
tween the  same  parties  and  upon  the  same  issue,  and  the  defendant 
is  estopped  from  again  pleading  these  facts  in  defence  of  this  action, 
and  cited  Phillips  Ev.  225,  et  seq.;  WhiU  v.  Ward,  9  Johns.  232 ; 
Jones  V.  Scriven,  8  Johns.  353  ;  Marriott  v.  Hampton,  7  Term,  265  ; 
Etheredge  v.  Oiborn,  12  Wend.  399  ;  Manny  v.  Harris,  2  Johns.  24. 

(?•  W,  Clarke,  for  the  defendant,  maintained,  1st,  that  Joseph  F. 
McClure,  the  alleged  trustee  in  the  suit,  ^^BotUwell  v.McClnre  db  Tr, 
Carpenter,  claimant,"  was  not  estopped  by  the  judgment  in  that  suit 
from  making  any  defence  in  this  suit  brought  by  the  same  person 
who  was  claimant  in  that  suit ;  2d,  that  the  defendant's  pleas  in  this 
case  are  admissible  both  at  common  law  and  under  the  statute. 
Smith  V.  Habbs,  1  Ftiirf.  71 ;  Neilis  v.  Clark,  20  Wend.  24 ;  same 
case,  4  HiU,  424 ;   Walker  Y.McComice,  10  Yerger,  228 ;  Davis  y. 
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Holding,  1  M.  &  W.  159.  The  consideration  of  a  note  may  always 
be  inquired  into,  and.  here  we  find  it  fraudulent.  The  plaintiff 
founds  a  claim  upon  his  own  fraud.  The  law  will  leave  the  parties 
where  it  found  them.  It  makes  no  difference  who  starts  the  objec- 
tion, or  upon  whom  lies  the  burden  of  proof.  2  Pars.  Con.  280  ; 
Jones  V.  Yates,  0  B.  &  C.  538,  (17  E.  C.  L.  224  ;)  Holman  v.  Neto- 
land,  Cowp.  341 ;  Wheeler  v.  Russell,  17  Mass.  280 ;  Bussel  v.  2>e- 
Orand,  15  Mass.  35.  The  facts  in  this  case  clearly  distinguish  it 
from  those  cited  by  the  plaintiff's  counsel.  There  was  a  failure  of 
consideration.  The  defendant  got  no  title  to  the  goods  because  tho 
plaintiff  had  none  to  convey.  Neither  of  these  parties  was  to  profit 
by  the  transaction,  and  neither  of  them  ought  to  be  permitted  to  do 
so.  The  case  is  widely  different  from  one  in  which  a  debtor  conveys 
his  property  to  defraud  his  own  creditors,  which  is  the  case  immedi- 
ately in  the  contemplation  of  the  statute. 

It  was  not  necessary  to  set  up  in  the  plea  that  the  agreement  there 
stated,  even  if  it  were  contemporaneous,  was  in  writing.  It  is  not 
required  to  be  in  writing  by  any  statute,  but  only,  under  certain  cir- 
cumstances, by  a  rule  of  law.  It  may,  however,  appear  on  trial  to 
be  such  a  contract  as  might  be  proved  by  parol.  The  cases  wliich 
require  the  plea  to  state  tho  contract  set  up  to  be  in  writing,  are 
those  where  the  plea  shows  that  the  contract  set  up  is  such  an  one  as 
is  required  by  the  statute  of  frauds  to  be  in  writing, 

PiERPOiNT,  J.  The  questions  in  this  case  arise  upon  a  demurrer 
to  the  plaintiff's  replication  to  the  defendant's  plea. 

The  only  question  raised  upon  the  replication  is  whether  the  judg- 
ment rendered  in  the  suit  in  favor  of  Boutwell  against  William  F. 
McClure  in  which  the  defendant  here  was  cited  in  as  trustee,  and  this 
plaintiff  as  claimant,  is  conclusive  as  to  the  plaintiff  *s  right  to  re- 
cover the  amount  of  the  note  then  in  controversy,  of  this  de- 
fendant. 

This  question  must  be  determined  by  the  construction  of  our  stat- 
ute regulating  the  proceedings  by  trustee  process,  and  the  legal  effect 
by  such  proceedings  as  may  be  had  under  it. 

If  in  the  course  of  the  proceedings  under  this  statute  it  shall  ap- 
pear that  any  goods,  effects,  or  credits,  that  may  be  in  the  hands  of 
the  supposed  trustee,  are  claimed  by  any  other  person,  such  claimant 
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may  come  in  ▼olontarilj,  or  may  be  cited  in,  and  admitted,  as  a 
partj  to  the  suit,  so  far  as  it  respects  his  title  to  the  goods,  effects, 
or  credits,  in  question.  When  a  claimant  is  thus  admitted  he  be* 
comes  a  party  to  the  suit  to  a  limited  extent,  that  is  so  far  only  as 
regards  his  title  to  the  property  in  dispute. 

When  the  claimant  thus  becomes  a  party  he  files  his  allegations, 
setting  forth  his  claim  to  the  property,  and  an  issue  is  formed  thereon 
between  him  and  the  plaintiff;  and  that  issue  is,  whether  the  prop- 
erty in  the  hands  of  the  trustee  is  the  property  of  the  claimant,  or 
the  principal  debtor.  To  that  issue  the  trustee  is  no  party.  He 
takes  no  part  in  forming  it,  or  in  the  trial  that  is  had  upon  it,  unless 
as  a  witness.  He  has  no  legal  interest  in  it,  and  his  rights  are  in  no 
respect  affected  by  it.  If  he  has  funds  in  his  hands  for  which  he  is 
liable  to  either,  it  is  a  matter  of  indifference  to  him  to  which  he 
pays  it.  Whether  he  has  funds  or  not,  or  to  what  amount,  is  not 
then  in  issue.  If  upon  the  trial  of  that  issue  it  shall  be  acyudged 
that  the  principal  debtor  has  the  better  right  to  the  funds  in  the  trus- 
tee's hands,  then  if  there  shall  be  found  therein  sufficient  to  bring 
him  within  the  statute,  judgment  is  rendered  against  him  as  trustee, 
for  the  amount,  or  for  the  amount  of  the  plaintiff's  demand ;  and 
such  judgment  will  be  conclusive  to  protect  the  trustee  in  the  pay- 
ment of  that  sum,  and  if  he  pays  it,  such  payment  will  be  a  good 
defence  against  any  claim  that  may  be  made  on  him  therefor,  either 
by  the  principal  debtor,  or  the  claimant.  And  it  is  for  the  very 
purpose  of  protecting  the  trustee,  in  case  judgment  is  rendered 
against  him,  that  the  claimant  is  made  a  party,  and  not  for  the  pur- 
pose of  determining  whether  the  trustee  has  funds  or  not,  or  to  what 
extent,  but  to  determine  to  whom  he  is  liable  if  at  all. 

But  if  it  shall  be  adjudged  that  the  claimant  has  the  better  right, 
then  a  judgment  is  rendered  that  the  trustee  be  discharged.  Now 
what  is  settled  by  that  judgment?  Simply  that  as  between  the 
claimant  and  the  principal  debtor  the  claimant  has  the  right  to  the 
funds  in  the  trustee's  hands  if  any ;  but  no  judgment  has  been  ren- 
dered fixing  the  amount  in  the  trustee's  hands,  or  that  there  is  any 
amount  in  his  hands.  No  judgment  has  been  rendered  that  at  all 
bears  upon  those  questions  on  either  side.  The  dainuint  is  left 
to  pursue  his  remedy  against  the  trustee  the  same  as  though  no  tma- 
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tee  snit  had  ever  been  brought,  and  the  trustee  has  the  same  right 
to  defend.  Perhaps  he  could  not  set  up  by  way  of  defence  that 
the  principal  debtor  was  the  owner  of  the  pn^rtj  in  his  hands, 
but  so  far  as  the  question  of  liability  is  concerned  the  whole  matter 
is  left  open. 

We  think  the  county  court  was  correct  in  holding  that  the  p]ainti£P'a 
replication  is  insufficient. 

But  it  is  saidi  that,  conceding  the  replication  to  be  insufficient, 
the  defendant's  pleas  are  bad,  and  present  no  legal  answer  to  the 
declaration. 

The  defendant  alleges  in  his  pleas  that  the  contract  in  pursuance 
of  which  he  executed  the  note  declared  upon,  was  entered  into  be- 
tween himself,  William  F.  McClure,  and  the  plaintiff,  as  a  mere 
cover,  with  the  view  of  defrauding  the  creditors  of  the  said  William 
F.  by  putting  the  property  of  the  said  William  F.  for  which  the 
note  was  given,  beyond  their  reach  by  attachment,  and  that  the  whole 
was  done  for  the  purpose  of  securing  the  property  or  the  avails  of 
it  to  the  said  William  F.,  and  that  it  was  also  agreed  between  the 
said  parties,  that  the  defendant  should  dispose  of  the  said  property 
and  pay  the  avails  thereof  over  to  the  said  William  F.,  and 
that  his  doing  so  should  operate  as  a  payment  and  discharge 
of  said  note  and  of  all  the  defendant's  liability  to  the  plaintiff 
thereon.  And  the  defendant  alleges  that  before  the  commence- 
ment of  this  suit  he  did  dispose  of  said  property  and  pay  the  avails 
thereof  to  the  said  William  F.  according  to  the  terms  of  said  agree- 
ment. 

Without  stopping  here  to  discuss  the  question,  as  to  the  effect  of 
the  alleged  fraudulent  character  of  the  transaction,  upon  its  valid- 
ity, as  between  themselves,  it  is  very  clear  that  if  the  defendant  has 
performed  the  agreement  on  his  part  and  done  that  which  by  the 
terms  of  the  agreement  was  to  operate  to  discharge  his  liability 
upon  the  note,  that  would  constitute  a  defence  to  the  plaintiff's  ao> 
tion.  And  the  effect  must  be  the  same  whether  the  agreement  be 
regarded  as  valid  and  binding  between  the  parties,  or  as  void  by 
reason  of  the  fraud. 

Again  it  is  urged  that  as  the  plea  states  that  the  agreement  was 
made  at  the  bbsdm  iioie  the  note  was  asecnted  as  a  part  of  the  same 
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transaction,  and  as  the  agreement  alters,  and  varies,  the  terms  of 
the  note,  the  plea  should  have  alleged  that  the  agreement  was  in 
writing,  and  for  want  of  such  allegation  is  bad. 

The  contract  as  set  forth  in  the  plea  is  not  one  of  that  class  that 
the  law  requires  to  be  reduced  to  writing.  A  verbal  contract  of 
this  character,  when  proved,  is  just  as  valid  and  binding  as  it  would 
be  if  it  was  in  writing ;  consequently  in  setting  out  such  a  contract 
in  a  declaration,  or  plea,  it  is  not  necessary  to  allege  that  it  is  in 
writing.  Whether  the  contract  set  out  in  this  plea  was  reduced  to 
writing  or  not  is  a  matter  that  cannot  be  determined  by  the  pica 
itself;  that  can  be  determined  only  upon  the  trial  of  an  issue  formed 
upon  it.  If  the  pleader  attempts  to  prove  the  contract  by  parol  ev- 
idence it  would  be  excluded  upon  the  objection  of  his  opponent. 
The  rule  however  that  parol  evidence  cannot  be  received  to  vary  or 
contradict  a  written  contract,  is  a  rule  of  evidence,  and  may  be 
waived.  If  the  party  having  the  right  to  object  to  such  evidence 
omits  to  do  it,  and  the  evidence  is  admitted  and  the  alleged  facts  are 
thereby  established,  ho  cannot  then  avoid  their  effect,  by  claiming 
that  the  testimony  should  have  been  in  writing.  So  too  if  instead 
of  taking  issue  upon  the  plea,  he  admits  the  truth  of  the  allegations 
by  a  demurrer,  thereby  rendering  all  evidence  unnecessary,  he  can- 
not then  avoid  the  effect  of  the  admitted  facts,  on  the  ground  that  if 
he  had  denied  them,  they  could  not  have  been  proved  by  legitimate 
testimony. 

It  is  further  urged  that  the  plea  is  bad  for  duplicity  inasmuch  as 
it  alleges  fraud  in  the  contract,  in  pursuance  of  which  the  note  was 
executed,  that  avoids  the  note,  and  also  a  performance  of  that  con- 
tract on  the  part  of  the  defendant  that  in  effect  discharges  his  liabil- 
ity upon  the  note. 

Whether  the  plea  is  double  or  not  is  a  question  that  it  is  not 
necessary  now  to  settle,  for  if  it  is  obnoxious  to  that  objection,  it  is 
quite  clear  that  in  the  present  state  of  the  pleadings  the  plaintiff  can- 
not avail  himself  of  it. 

The  rule  that  extends  the  effect  of  a  demurrer  back  over  the  prior 
pleadings,  limits  its  operation  to  defects  in  substance,  such  as  arc 
reached  by  a  general  demurrer.  Duplicity  docs  not  consist  in  a  de- 
ficiency in  substance,  but  rather  in  an  excess,  the  pleader  alleginjj; 
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two  grounds  of  claim  or  defcDce  when  either  would  be  sufficient,  and 
the  defect  consists  in  the  form  of  pleading  them,  that  is,  in  joining 
them  ill  the  same  count  or  plea  instead  of  pleading  them  separately. 
Duplicity  is  a  defect  that  can  be  taken  advantage  of  only  by  special 
demurrer,  at  common  law,  and  is  the  only  defect  that  at  common 
law  is  not  reached  by  a  general  demurrer.  In  this  state  it  is  not 
only  necessary  to  demur  specially,  but  the  particular  in  which  the 
duplicity  is  claimed  to  exist  must  be  set  out. 

Other  objections  have  been  made  to  the  plea  but  they  come  within 
the  same  principle. 

These  conclusions  result  in  an  affirmance  of  the  judgment  below, 
but  under  the  agreement  of  the  parties  as  appears  by  the  exceptions 
the  judgment  may  be  reversed  '^o  formay  a  repleader  awarded,  and 
the  case  remanded. 
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C71  B,  Bevetme  8tamp»    Award. 

Ko  U.  S.  rerenae  itamp  is  reqaired  upon  an  award  of  arbltraton  in  order  to  make 

it  Talid. 

Debt  upon  an  award.  The  court  rendered  judgment  for  the  plain- 
tiff upon  the  award,  on  an  agreed  statement  of  facts.  The  award 
and  submission  were  given  in  evidence,  in  connection  with  the  agreed 
statement  of  facts.  The  only  objection  made  by  the  defendant 
against  a  recovery  by  the  plaintiff  was  that  a  U.  S.  revenue  stamp 
was  requisite  to  the  validity  of  the  award,  and  tha(  it  was  void  for 
the  reason  that  no  such  stamp  was  put  upon  it  at  the  time  of  the 
making  or  publication  of  the  award. 
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The  conrt,  at  the  March  Term,  1864,  Peck,  J.,  presiding,  decided 
that  no  stamp  was  required  by  the  laws  of  congress  upon  the  award, 
and  rendered  judgment  for  the  plaintiff, — to  which  the  defendant  ex- 
cepted. 

Peck  db  Colby,  for  the  defendant. 

The  st«mp  act  being  for  the  purposes  of  reyenue,  should  be  con- 
strued liberally. 

The  presumption  is  that  all  papers  are  required  to  be  stamped. 

An  award  should  be  considered  within  the  stamp  act  if  its  lan- 
guage will  admit  of  it. 

Its  language  does  admit  of  it. 

1.     It  may  be  considered  as  a  contract. 

2*    It  may  be  considered  an  appraisal  of  damages. 

8.     It  may  be  considered  as  a  certificate. 

The  argument  that  it  is  a  paper  well  known  and  hence  the  omission 
to  name  it  specifically  raises  a  presumption  against  it,  cannot  ob- 
tain. 

1.  Because  many  papers  equally  as  well  known  are  held  to  be 
within  the  law,  though  not  specifically  enumerated ;  like  assignments 
and  bills  of  sale. 

2.  Because  the  first  paragraph  of  schedule  [B.]  by  its  broad 
language  was  intended  to  cover  all  papers  not  specifically  enume- 
rated. 

Wlng^  Lund  db  Taylor,  for  the  plaintiff. 

Poland,  Ch.  J.  The  only  question  presented  by  the  exceptions 
in  this  case  is,  whether  by  the  internal  revenue  laws  of  the  United 
States,  an  award  of  arbitrators  is  required  to  be  stamped  in  order  to 
its  validity. 

The  principle  established  by  the  English  courts,  under  the  stamp 
acts  of  that  country,  "  that  the  act  is  to  be  construed  strictly,  and  is 
not  to  be  extended  by  construction,  beyond  cases  that  come  clearly 
within  its  terms,"  equally  applies  to  our  law. 

The  act  does  not  name  awards  of  arbitrators  among  those  instru* 
ments  required  to  be  stamped. 

The  framers  of  the  law  aimed  apparently  as  far  as  possible  to 
name  specifically  all  instruments  required  to  be  stamped,  and  if  it 
w^  intended  to  include  awards,  it  is  lingular  they  were  not  uigmied, 
JO 
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Thej  are  instruments  of  so  frequent  occurrence,  and  of  so  important 
a  character,  and  neither  in  legal  or  common  language  ever  bearing 
any  other  name  except  that  of  awards,  that  it  would  be  very  singu- 
lar thej  should  be  forgotten,  or  intended  to  be  included  under  some 
general  name  or  class. 

It  is  claimed  that  they  are  included  in  some  of  the  general  de- 
scriptions of  instruments  requiring  stamps — agreements^  or  contraetSy 
or  certificates.  But  it  is  a  sufficient  answer  to  say  that  an  award  of 
arbitrators  is  never  described  or  spoken  of  as  either  the  one  or  the 
other,  and  the  terms  are  inappropriate  to  such  an  instrument. 

An  award  is  in  a  certain  technical  sense  a  contract,  precisely  the 
same  as  a  judgment,  but  neither  is  ever  so  spoken  of,  either  in  com- 
mon parlance,  or  in  the  language  of  legal  proceedings. 

The  term  contract  or  agreement,  i^  ordinarily  applied  to  such  in- 
struments only  as  are  the  result  of  negotiation  or  arrangement  be- 
tween parties. 

An  award  is  an  adjudication,  or  determination  between  parties, 
though  the  tribunal  is  selected,  and  derives  its  powers  from  the  sub- 
mission, which  is  strictly  a  contract  between  the  parties.  Its  char- 
acter is  more  that  of  a  judgment  than  a  contract.  It  is  equally  con- 
clusive between  the  parties,  but  requires  to  be  enforced  by  action,  by 
reason  of  the  lack  of  power  of  such  domestic  tribunals  to  enforce  it 
by  process  of  execution. 

It  is  apparent,  we  think,  that  the  framers  of  the  law  intended  to 
make  the  law  analagous  between  ordinary  law  proceedings,  and  those 
of  arbitrators. 

A  writ  by  which  a  suit  is  commenced,  is  required  to  be  stamped, 
but  no  stamp  is  required  upon  the  after  proceedings  by  which  the 
matter  is  brought  to  a  final  determination.  No  stamp  is  required  on 
a  verdict  or  a  judgment. 

So  a  stamp  is  required  on  an  agreement  or  contract  by  which  a 
controversy  is  submitted  to  arbitrators,  but  none  upon  the  award 
which  determines  the  controversy. 

The  term  certificate,  is  less  applicable  to  an  award  than  the  terms 
contract,  or  agreement.     It  is  in  no  proper  sense  a  certificate. 

It  is  said  that  it  may  properly  be  called  a  certificate  of  appraisal 
of  damages.    Bat  an  award  may  be  for  damans,  or  it  may  not^ 
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It  is  not  a  necessary  part  of  an  award,  nor  is  it  its  usual  principal 
purpose.  The  language  properly  applies  to  a  wholly  different  class 
of  instruments. 

We  are  satisfied  that  the  court  below  decided  correctly  in  holding 
the  award  good  without  a  stamp. 

Judgment  affirmed. 


Etanb  Mc€billi8  f;.  Silas  Cabltok. 
Contract.     Fraud. 

A  purchaser  cannot  rescind  a  contract  induced  bj  misrepresentation  and  fraud, 
after  ho  has  disposed  of  the  purchased  property,  by  ofTeriof^  to  restore  to  the 
vendor  what  he,  the  purchaser,  has  received  for  it,  althouKh  he  disposed  of  it  be- 
fore discovering  the  fraud. 

His  remedj  will  be  an  action  for  damages,  or  a  redaction  ftom  the  contract  prlee^ 
to  the  same  extent,  if  that  is  yet  unpaid. 

AsdUMPSrr  upon  the  common  counts  for  goods  sold  and  delivered. 
Plea,  the  general  issue.  Trial  by  jury,  September  Term,  1862, 
Peck,  J.,  presiding. 

The  plaintiff,  after  the  filing  of  new  counts,  under  objection  by 
the  defendant,  introduced  evidence  tending  to  prove  that  on  the  6th 
day  of  February,  1860,  he  and  one  G.  A.  Oilman  were  the  owners 
of  between  14,000  and  15,000  pounds  of  butter,  at  Marshfield,  each 
an  undivided  half,  and  that  on  that  day  he  sold  his  undivided  half  to 
the  defendant  at  the  price  of  twenty^ne  cents  per  pound,  by  the  con- 
sent of  Gilman ;  that  the  plaintiff  was  to  receive  his  pay  with  inter- 
est, by  the  1st  of  April  following,  and  as  much  sooner  as  the  defend- 
ant should  receive  the  money,  from  time  to  time,  out  of  the  proceeds 
of  sales  of  the  butter.  It  appeared  that  there  was  a  loss  on  said 
half  of  the  butter  of  $398.32  from  the  contract  price  agreed  on  in 
the  defendant's  purchase  of  the  plaintiff,  which  the  defendant  neg^ 
lected  and  refused  to  pay.  The  plaintiff  claimed  to  recover  this  bal* 
ance  of  $398,82,  aod  iaterest, 
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It  appeared  that  butter,  prior  to  and  about  tbe  first  of  February 
had  been  high  in  market,  and  that  about  that  time  it  was  some  lower 
and  sales  dull ;  that  good  lots  of  butter  could  not  be  sold  in  mar- 
ket for  over  eighteen  cents  per  pound,  and  that  there  was  but  little 
prospect  of  the  market  being  better  that  spring. 

There  was  no  dispute  about  the  contract  price,  stipulated  in  the 
sale  to  the  defendant,  nor  about  the  amount  of  payments  made  bj 
the  defendant  to  the  plaintiff. 

The  defendant  introduced  evidence  tending  to  prove  that  on  the 
6th  day  of  February,  1860,  aforesaid,  the  plaintiff  had  the  knowledge 
of  the  situation  and  prospect  in  relation  to  the  Boston  butter  market, 
and  the  defendant  was  wholly  ignorant  of  the  same  ;  that  on  that  day 
the  defendant,  learning  that  the  plaintiff  had  come  home  from  Bos- 
ton, and  not  having  heard  from  thirty  tubs  of  butter  which  he,  the 
defendant,  had  previously  sent  to  Boston,  applied  to  the  plaintiff  to 
know  whether  he  had  learned  in  Boston  whether  the  defendant's  but^ 
ter  was  sold  or  not ;  to  which  enquiry  the  plaintiff  replied  that  the 
defendant's  butter  was  all  in  market  and  all  sold  for  twenty-five  cents 
per  pound ;  that  the  defendant  then  inquired  of  the  plaintiff  if  he 
had  sold  his  butter,  to  which  the  plaintiff  replied  that  he  had  not ; 
that  the  butter  merchants  were  holding  on  to  their  butter  and  thought 
it  would  be  higher  in  March  ;  that  the  plaintiff  then  proposed  to  sell 
his  butter  to  the  defendant,  saying  he  wanted  to  go  into  dealing  in 
horses  (as  it  appears  he  did  immediately  aflcr)  and  had  not  time  to 
attend  to  the  butter ;  that  the  plaintiff  made  no  disclosure  to  the  de- 
fendant of  the  fall  of  butter  in  market ;  but  the  defendant  was  in- 
duced to  make  the  trade,  relying  on  a  warranty  of  the  quality  of  the 
butter  and  on  the  statement  that  the  defendant's  butter  had  been  all  sold 
at  twenty-five  cents  per  pound  ;  that  the  defendant  that  day,  and  be- 
fore he  closed  the  trade,  inquired  of  the  plaintiff  the  second  time  if 
the  defendant's  butter  was  sold  at  twenty-five  cents  per  pound,  and 
the  plaintiff  replied  it  was. 

The  defendant's  evidence  tended  to  prove  also  that  a  portion  of 
the  butter  was  of  poor  quality ;  that  before  he  discovered  this  fact 
he  had  disposed  of  the  butter  and  received  pay  for  it,  and  paid  the 
same  all  over  to  the  plaintiff,  besides  paying  freight  and  losing  his 
time. 
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The  defendant  also  offered  evidence  tending  to  prove  that  on  the 
6tli  day  of  February,  1800,  aforesaid,  there  had  been  sold  but  three 
tubs  of  the  defendant's  butter,  and  that  the  remainder  of  said  thirty 
tubs  was  afterwards  sold,  some  of  it  as  low  as  twenty  cents  per  pound, 
and  that  the  plaintiff  was  not  informed  by  Howe,  who  had  defend- 
ant's butter  for  sale,  that  it  had  all  been  sold  as  aforesaid. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  he 
did  not  warrant  the  butter,  nor  make  any  representations,  except  as 
matter  of  opinion,  as  to  the  quality  of  the  butter. 

There  was  no  evidence  on  either  side  tending  to  show  any  misrep- 
resentation by  the  plaintiff  as  to  the  state  of  the  market  or  price  of 
butter,  except  the  evidence  above  stated  as  to  the  defendant's  butter 
being  sold  at  twenty-five  cents. 

It  appeared  from  evidence  on  both  sides  that  when  the  plaintiff 
was  in  Boston  the  butter  dealers  generally  held  out  that  the  prospect 
was  that  butter  would  be  the  highest  in  March,  and  the  plaintiff's 
evidence  tended  to  show  that  such  butter  dealers  then  so  informed 
him,  and  advised  him  to  hold  his  butter  till  March,  and  that  he  be- 
lieved such  was  the  prospect  when  he  sold  the  butter  to  the  defend- 
ant ;  the  plaintiff's  evidence  also  tended  to  prove  that  the  plaintiff 
did  not  tell  the  defendant  that  his,  the  defendant's,  butter  was  all  sold, 
or  make  any  false  representations  to  the  defendant  on  that  subject, 
or  any  other. 

The  other  facts,  together  with  the  requests  of  the  defendant  to  the 
court,  and  the  charge  in  respect  thereto,  are  set  forth  in  the  opinion. 
To  the  refusal  of  the  court  to  charge  as  requested  and  to  the  charge 
as  given  tho  defendant  excepted. 

Verdict  for  the  plaintiff  for  S313.55. 

Wing^  Lund  tfe  Taylor,  for  the  defendant,  insisted  that  every  con- 
tract, which  has  been  induced  by  fraudulent  representations,  or  by 
intentionally  concealing  the  true  state  of  the  facts  with  the  intent  to 
overreach  the  other  party  and  obtain  an  advantageous  contract,  is 
voidable  at  the  election  of  the  party  injured.  Fttzsimmons  v.  Joslin^ 
21  Vt.  129 ;  LoomiA  v.  Wainxonghi^  21  Vt  520 ;  AdmW  of  Wilson 
V.  Green  etcd,,  25  Vt.  450 ;  Bedington  &  Co.  v.  Roberts^  25  Vt.  686 ; 
Baxter  v.  Downer,  29  Vt.  412  ;  Paddock  v.  Strohridge,  29  Vt.  470  ; 
Adams  v.  SouU  ei  al.^  33  Vt.  538 ;  Fhelps  et  al.  v.  Conant  et  al.y  30 
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Vt.  277 ;  Concord  Bank  v.  Gregg^  U  N.  H.  331 ;  SoU  V,  Bolo^wibf 
8  Foster,  585 ;  Mathews  y.  Blissy  22  Pick.  52. 

The  defrauded  party  does  not  lose  his  right  to  rescind  because  the 
contract  has  been  in  part  executed  and  the  parties  cannot  be  fuUj  re^ 
qtored  to  their  former  position,  if  the  parties  rescind  with  reasonable 
dispatch  upon  discoYcring  the  fraud.  Downer  y.  Smithy  82  Vt.  1 ; 
Concord  Bank  y.  Oregg^  14  N.  H.  381 ;  Holhrook  y.  Burt^  22  Fick. 
554 ;  Ketletas  y.  Fleet,  7  Johns.  828. 

P.  DiUingham,  for  the  plaintiff. 

There  can  be  no  rescinding  of  the  contract  on  the  part  of  the  de- 
fendant, unless  he  can  or  has  put  the  plaintiff  in  statu  qiu>y  or  has 
offered  to  do  it  and  the  plaintiff  refused.  Harrington  y.  WeUs^  12 
Vt.  505  ;  Thornton  v.  Wynn,  12  Wheaton,  183  ;  Warner  y.  WJiecler, 
1  D.  Chip.  159  ;  Parsons  on  Contracts,  1475  ;  Poor  y.  Woodhumetal^ 
26  Vt.  235 ;  Shepard  y.  Temple,  3  N.  H.  455 ;  Ferley  v.  Balch,  28 
Pick.  286  ;  Hunt  y.  Silk,  6  East,  449  ;  Allen  y.  Hooker,  25  Vt.  187 ; 
Harrington  y.  Stratton,  22  Pick.  510 ;  Cook  et  al.  v.  Carter,  9  Cush. 
266  ;  Street  y.  Blay,  2  B.  &  A.  456. 

Poland,  Ch.  J.  The  exceptions  taken  to  the  leaye  giyen  the 
flaintiff  to  ile  new  counts,  is  not  now  insisted  on. 

That  part  of  the  defence  growing  out  of  the  alleged  misrepresents* 
tion  by  the  plaintiff  of  the  quality  of  the  butter  sold,  is  also  dis« 
posed  of,  as  no  exception  was  taken  to  the  instructions  given  the  jury 
upo9  that  branch  of  the  defence. 

The  remaining  questions  grow  out  of  the  alleged  false  representa* 
tions  of  the  plaintiff  as  to  the  state  of  the  market  for  butter  in  Boa- 
ton  at  the  time  of  the  trade,  and  the  iiiture  prospect  of  the  market 

The  court  charged  that  the  plaintiff  was  not  bound  to  disclose  to 
the  defendant  his  knowledge  of  the  state  of  the  market ;  that  in  re- 
lict to  that,  each  party  must  look  out  for  himself. 

It  is  hardly  claimed  that  in  this  respect  the  court  committed  any 
error,  and  in  respect  to  the  sale  of  marketable  commodities,  such  baa 
always  been  understood  to  be  the  rule,  and  seems  to  haye  been  sanc- 
tioned by  this  court  in  Paddock  y.  Strobridge,  29  Vt.  The  court  did 
charge  that  if  the  plaintiff  knowingly  misrepresented  the  existing 
state  of  the  market  to  the  defendant,  and  that  the  defendant  relied 
upon  his  repiresentationsi  aod  was  thereby  dieceiyed  to  his  pr^udioe, 
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il  would  not  render  the  contract  ypid  so  ad  to  preclude  any  recovery, 
bat  wonld  entitle  the  defendant  to  claim  a  deduction  from  the  contract 
price  to  the  extent  of  the  damages  he  sustained  by  reason  of  siidi 
misrepresentation. 

The  main  objection  made  by  the  defendant  to  this  part  of  the 
charge  is,  that  the  court  did  not  comply  with  his  request,  and  charge 
that  such  fraudulent  misrepresentation  entitled  him,  at  his  election, 
to  avoid  the  contract. 

But  the  charge  of  the  court,  and  their  neglect  to  charge  as  rs* 
quested,  must  be  looked  at  in  reference  to  the  state  of  facts  before 
the  court.  The  principle  is  undoubted,  that  where  a  contract  is  in- 
duced by  misrepresentation  and  fraud,  the  party  who  has  been  de- 
frauded, may,  upon  discovering  the  fraud,  rescind  the  contract,  and 
thereby  relieve  himself  from  obUgation  to  perform  it,  although  a 
mere  breach  of  warranty  without  fraud  would  not  entitle  him  to  do 
so.  But  the  difficulty  in  the  present  case  is,  that  the  facts  were  not 
such  as  to  entitle  the  defendant  to  claim  any  such  charge.  The  de- 
fendant never  did  rescind  the  contract,  or  offer  to  rescind  it,  and  had 
before  the  suit  was  brought  actually  disposed  of  the  entire  property 
purchased  of  the  plaintiff  and  put  it  wholly  out  of  his  power  to  re- 
scind. In  such  case,  the  defendant  having  put  it  out  of  his  power  to 
restore  to  the  plaintiff  what  he  has  received  by  virtue  of  the  con- 
tract, must  rely  upon  the  remedies  which  the  law  reserves  for  him, 
either  by  a  separate  action  for  the  fraud,  or  by  claimibg  a  reduction 
from  the  contract  price,  to  the  extent  to  which  he  has  been  a  sufieiier 
by  the  fraud. 

It  has  been  held  in  some  cases,  that  although  the  purchaser  may 
have  made  some  partial  change  or  disposition  of  the  purchased  arti- 
ele  before  discovering  the  fraud,  this  would  not  deprive  him  of  the 
right  to  rescind,  provided  he  was  able  to  restore  substantially  what 
he  received  by  the  purchase,  and  offered  to  do  so  immediately  on 
discovering  the  fraud.  But  no  case  has  been  brought  to  our  atten- 
tion, and  we  know  of  none,  ivhere  it  has  ever  been  held  that  where 
the  purchaser  had  wholly  disposed  of  the  purchased  property,  either 
for  money  or  anything  else,  before  discovering  the  fraud,  that  he 
could  rescind  by  offering  to  restore  what  he  had  received  for  it.  He 
has  then  received  the  full  benefit  of  the  contract,  and  the  avails  of 
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his  purchase,  and  if  these  were  les§  than  he  had  the  right  to  expect, 
and  the  loss  was  occasioned  by  actionable  fraud  on  the  part  of  the 
vendor,  the  law  furnishes  an  adequate  remedy  by  an  action  for  the 
damage,  or  by  a  deduction  from  the  contract  price  to  the  same  ex- 
tent, if  that  is  yet  unpaid. 

In  the  present  case  the  defendant  claimed  that  the  loss  he  suffered 
on  the  sale  of  the  butter,  between  the  price  he  agreed  to  pay  the 
plaintiff  for/  it  and  what  he  received  in  market  for  it,  was  all  occa- 
sioned through  the  fraud  of  the  plaintiff. 

If  his  evidence  established  this,  then  under  the  charge  of  the  court 
the  jury  should  have  given  the  defendant  a  verdict,  and  the  error  by 
which  the  defendant  suffered  was  not  in  the  court,  but  in  the  jury, 
and  is  beyond  our  power  to  correct. 

But  the  reasonable  supposition  is,  that  the  evidence  did  not  prove 
so  much  as  the  defendant  claimed. 

The  court  also  charged  that  what  the  plaintiff  said  to  the  defend- 
ant as  to  the  future  prospect  of  the  market  for  butter  was  necessarily, 
and  upon  its  face,  but  the  expression  of  opinion  or  judgment,  and 
was  not  such  a  misrepresentation  as  would  entitle  the  purchaser  to 
avoid  the  sale,  or  maintain  the  action. 

If  the  representation  was  of  the  existence  of  particular  facts,  in 
their  nature  calculated  to  affect  the  future  state  of  the  market,  and 
were  false,  and  known  to  be  so  by  the  seller,  and  the  purchaser  was 
thereby  deceived  and  defrauded,  I  should  think  they  amounted  to  an 
actionable  fraud.  But  such  does  not  appear  to  have  been  the  repre- 
sentation of  the  plaintiff. 

It  did  not  appear  but  that  the  plaintiff  honestly  believed  all  he 
stated  in  relation  to  the  prospective  improvement  of  the  market  for 
butter,  nor  was  there  any  evidence  but  that  the  plaintiff  was  advised 
by  butter  dealers  as  he  represented  to  the  defendant.  Upon  the  state 
of  evidence  presented  by  the  case,  we  think  the  court  gave  the  de- 
fendant all  legal  opportunity  to  make  his  defence  successful,  so  that 
he  has  nothing  to  complain  of  which  is  in  our  power  to  remedy. 

Judgment  affirmed. 
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Carpenter  v.  Bralnard  et  al. 

Heman  Gabfenter  v.  Lawbence  BrainerI)  and  others. 

Book  Account,     Contract. 

The  plaintiff  delivered  to  the  defendants  a  quantity  of  Inmbcr  according  to  the  con- 
tract between  them,  a  portion  of  which  the  defendants  used,  bat  being  dissatis- 
fied with  the  plaintiff's  measurement  of  the  remainder,  which  was  according  to 
the  custom  of  the  place,  refused  to  accept  it.  Held,  that  the  contract  being  entire, 
the  actual  acceptance  and  use  of  a  part  may  well  be  treated  as  an  acceptance  of 
the  whole. 

Hdd,  that  there  may  be  a  recovery  for  the  same  in  a  book  action. 

Book  Account.  There  was  no  question  in  respect  to  anj  item  of 
the  plaintiff's  account,  except  the  third.  The  auditor  reported  as  to 
this  item  in  substance  that  in  the  fall  of  1860,  the  defendants,  as 
trustees  of  the  Vermont  Central  Railroad,  by  their  agent,  E.  F.  Per- 
kins, contracted  with  the  plaintiff  to  take  of  him  the  hemlock,  spruce, 
ash  and  basswood  lumbel*  that  was  on  some  twelve  acres  of  land  the 
plaintiff  was  to  clear  the  next  winter. 

The  lumber  was  all  cut,  sawed  and  delivered  at  a  place  at  the 
railroad  works,  designated  by  Perkins,  and  occupied  by  the  defend- 
ants, and  according  to  the  contract  between  the  plaintiff  and  Per- 
kins ;  and  the  same  was  actually  accepted  and  used  by  the  defend- 
ants except  the  basswood  lumber  named  in  item  No.  3.  A  part  of 
this  was  sawed  into  inch  boards  and  the  remainder  into  three  and 
one-half  inch  planks. 

After  the  basswood  lumber  was  all  drawn,  the  plaintiff  requested 
Perkins  to  send  a  man  to  measure  it.  One  Hodgden  was  sent,  and 
first  measured  the  boards,  the  boards  and  plank  being  in  separate 
piles.  His  measure  of  the  boards  was  satisfactory  to  the  plaintiff. 
Then  Hodgden  commenced  on  the  plank.  He  measured  the  narrowest 
side  only,  squaring  each  plank,  and  giving  the  plaintiff  the  measure 
of  each  plank  when  squared,  and  throwing  out  all  of  the  ''  wane." 

Carpenter  said  the  plank  lumber  should  be  measured  so  as  to  give 
him  the  measure  of  the  inch  boards  there  were  in  it,  or  as  it  was 
said,  "  each  inch  should  be  squared."  Hodgden,  under  Perkins'  in- 
structions, declined  to  measure  the  plank  as  Carpenter  insisted  was 
right.  Carpenter  then  sent  the  town  surveyor  of  wood  and  lumber 
in  Northfield  to  measure  said  plank,  and  he  measured  the  same  ao- 
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cording  to  the  nile  and  practice  in  Northfield,  wjbich  was  according 
to  the  rule  that  the  plaintiff  insisted  upon. 

After  the  lumber  was  measured  in  part  as  above  described  by 
Hodgden,  Perkius  always  treated  it  as  the  property  of  the  plaintiff, 
and  the  plaintiff  always  claimed  that  it  was  the  defendants'.  Neither 
party  has  interfered  with  it  since  it  was  measured  by  the  surveyor, 
and  it  now  lies  where  it  was  delivered  by  the  plaintiff,  nearly  spoiled 
by  exposure. 

All  of  the  above  lumber,  except  the  basswood,  was  measured  after 
it  was  delivered  in  the  defendants'  lumber-yard. 

The  auditor  found  from  the  testimony  of  Perkius  that  on  the  Bos- 
ton and  Providence,  the  Western  Massachusetts,  the  Columbus  and 
Cincinnati,  and  the  Ogdensburgh  railroads,  it  was  the  practice  to  ex- 
clude, in  measuring,  all  the  ^'wane,"  and  to  allow  only  what  each  piece 
of  lumber  will  square. 

The  defendants'  counsel  insisted  that  the  action  on  book  account 
could  not  be  sustained  for  the  basswood  lumber  charged  in  item  No. 
3,  for  the  want  of  sufficient  delivery  and  acceptance  of  the  same. 
The  court  at  the  March  Term,  1864,  Peck,  J.,  presiding,  over-ruled 
the  objection,  and  rendered  judgment  on  the  report  for  the  plaintiff 
for  the  whole  amount  found  due  by  the  auditor,  including  the  item 
No.  3, — to  which  the  defendants  excepted. 

Peck  &  Colby y  for  the  defendants. 

The  lumber  was  manufactured  articles  and  there  could  be  no  re- 
covery in  book  account  without  acceptance.  The  rep<»rt  finds  there 
was  no  acceptance.    Rider  v.  Kelley  db  RoherUy  32  Vt.  268. 

ffeman  Carpenter,  for  the  plaintiff,  maintained  that  the  title  to  the 
lumber  passed  to  the  defendants  on  delivery.  Birge  et  al.  v.  Edger* 
ton  J  28  Vt.  291 ;  SlcUe  v.  Barker,  26  Vt.  647 ;  JfftachinsY.  GUchriet^ 
28  Vt.  82  ;  Sanborn  v.  KiUredge,  20  Vt.  632. 

The  action  of  book  account  is  the  appropriate  action,  where  there 
is  a  sale  and  delivery  of  the  property.  Blish  et  aL  v.  Granger^  6  Vt. 
340  ;  CarpefUer  v  Dole,  13  Vt.  578. 

Poland,  Ch.  J.  The  defendants  insist  that  the  plaintiff  cannot 
recover  on  book  against  them  for  the  third  item  in  his  account  for  the 
basswood  lumber,  for  want  of  such  an  acceptance  by  thra:!  as  passed 
the  property  from  the  plaintiff  to  them. 
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It  has  been  decided  by  this  court  in  the  case  of  Latham  v.  LewU^ 
and  in  one  or  two  subsequent  cases,  none  of  which  are  jet  reported, 
tliat  where  articles  are  manufactured  upon  a  contract  to  be  delivered 
at  a  future  day,  and  when  completed  are  offered  to  the  party  order- 
ing them,  and  he  wrongfully  refuses  to  receive  them,  that  the  prop- 
erty does  not  thereby  pass,  so  that  an  action  for  goods  sold  and  deliv- 
ered would  lie,  nor  can  they  be  charged  on  book  and  the  price  recov- 
ered in  that  form,  but  the  only  remedy  is  by  an  action  for  damages 
for  refusing  to  accept. 

In  other  words  the  title  does  not  pass  without  a  delivery  and  ac- 
ceptance. The  reason  of  this  is  well  stated  by  Aldis,  J.,  in  the 
case  of  Rider  v.  Kelly  et  al.j  32  Vt.  268 :  **The  vendee  was  enti- 
tled to  examine  them,  and  use  his  judgment  in  determining  whether 
they  came  within  the  contract.  They  would  not  become  his  prop- 
erty against  his  consent ;  though  if  he  wrongfully  refused  to  accept 
them  he  would  be  liable  in  damages.  He  was  not  bound  by  the 
offer  of  delivery  to  accept  them  and  treat  them  as  his  own.  When 
the  contract  so  plainly  points  for  something  further  to  be  done  by 
the  purchaser,  some  further  right  or  privilege  to  be  exercised  before 
actual  delivery  takes  place,  and  actual  possession  and  title  change, 
then  the  possession  and  title  must  be  held  to  remain  in  the  seller,  and 
he  must  take  charge  of^  the  property  and  keep  the  same  or  sell  it  as 
he  sees  fit." 

We  are  entirely  satisfied  with  the  soundness  of  the  decisions  on 
this  subject,  and  have  no  disposition  to  recede  from  them.  But  is 
the  principle  decided  in  them  conclusive  against  the  plaintiff's  right 
to  recover  this  item,  as  the  defendants  claim?  The  defendants  con- 
tracted with  the  plaintiff  for  all  the  lumber  on  twelve  acres  of  land,  to 
be  sawed,  and  delivered  upon  the  railroad  premises  of  the  defendants 
at  Northfield. 

The  lumber  was  all  sawed  according  to  directions  given  by  the  de- 
fendants' agent,  and  was  drawn  and  delivered  by  the  plaintiff  upon 
the  defendants'  premises,  at  a  place  designated  by  their  agent. 

There  was  and  is  no  complaint  hot  that  the  lumber  in  every  re- 
spect was  such  as  the  plaintiff  contracted  to  deliver.  It  was  deliv- 
ered into  the  possession  of  the  defendants  as  Uie  contract  stipulated, 
and  was  placed  where  their  agent  directed.    The  defendants  actually 
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used  all  the  lumber  purchased  of  the  plaintiff  except  the  basswood 
named  in  this  item. 

Upon  these  uncontroverted  facts  is  there  any  question  but  that  the 
title  passed  to  the  defendants,  at  least  if  the  plaintiff  so  elected  ? 

Suppose  af^er  the  lumber  had  been  thus  delivered,  a  creditor  of  the 
plaintiff  had  attached  it  as  the  property  of  the  plaintiff  ? 

Or  that  afler  such  delivery  the  lumber  had  been  consumed  bj 
fire,  or  otherwise  destroyed,  would  it  have  been  the  plaintiff's  or 
defendants'  loss? 

The  case  of  Hunt  v.  Tlhurman  &  Martin^  15  Vt.  336,  decides  the 
last  of  these  questions,  and  determines  that  in  such  case  the  prop- 
erty had  passed  to  the  defendants,  and  the  loss  would  be  theirs. 
See  cases  cited  by  court  and  counsel  in  the  case  referred  to. 

The  fact  that  the  lumber  had  not  been  measured,  and  that  a  dis^ 
pute  arose  between  the  parties,  as  to  the  quantity,  and  proper  rule 
of  measurement,  did  not  affect  the  question. 

The  contract  for  the  lumber  was  entire,  and  the  actual  acceptance 
and  use  of  a  part  may  well  be  treated  as  an  acceptance  of  the  whole, 
as  was  held  in  the  cases  of  Blish  et  ah  v.  Granger^  6  Vt.  340,  and 
Carpenter  v*  Dole,  13  Vt.  678.  The  measurement  claimed  by  the 
plaintiff  was  according  to  the  custom  of  the  place,  by  which  the  de* 
fendants  should  be  held  to  pay. 

Judgment  affirmed. 


Alben  H.  Whitcomb  v.  Town  of  Babbe. 
Susband  and  Wife.    Pleading,     ExghxoaySk 

n  this  state,  a  husband,  by  a  salt  in  his  own  name  alone,  may  recoyer  or  a  town  for 
loss  of  service  and  expense  resulting  from  an  iivjory  to  his  wife  caused  by  a  de- 
fect in  the  highway. 

Action  on  the  case  to  recover  damages  for  an  injury  to  the  plain- 
tiff, his  horse,  wagon  and  harness,  and  for  an  expenditure  of  time 
and  money  for  the  care,  nursing  and  doctoring  of  the  plaintiff's  wife 
for  an  injury  and  sickness,  occasioned  by  the  insufficiency  and  want 
of  repair  of  a  highway  in  the  town  of  Barre,  and  also  for  the  loss  of 
her  services  and  society. 
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Plea,  the  general  issue.  Trial  by  jury  at  the  September  Term, 
1863,  Kellogg,  J.,  presiding. 

On  trial,  the  plaintiff  offered  evidence  tending  to  show  a  large  ex- 
penditure of  time  and  money  for  the  care,  nursing  and  doctoring  of 
his  wife,  and  the  loss  of  her  society  and  services,  as  alleged  in  the 
declaration, — ^to  which  the  defendant  objected,  but  the  objections  of 
the  defendant  were  over-ruled,  and  the  evidence  was  received.  Ver- 
dict for  the  plaintiff.  To  the  decision  of  the  court  over-ruling  the 
said  objections  and  allowing  the  said  evidence  to  be  received,  the  de- 
fendant excepted. 

E.  E.  French^  for  the  defendant. 

I.  The  liability  of  the  town,  being  created  solely  by  statute, 
cannot  be  extended  beyond  the  statute  measure  thereof;  and  the  rule 
of  common  law  that  the  husband  alone  can  sue  for  expense  of  cure 
and  loss  of  services  of  the  wife  does  not  apply.  Angel  on  Highways, 
268,  and  cases  cited  ;  Chisday  v.  Conton^  17  Conn.  475  ;  Tisdah  v, 
NoHon,  8  Met.  S88  ;  Howard  v.  Lowell,  4  Cush.  310  ;  Kehey  v.  Glo- 
ver, 15  Vt.  708 ;  Sanford  v.  Augusta,  32  Maine,  536 ;  Loker  v. 
Brookline,  13  Pick.  343  ;  Mower  v.  Leicester,  9  Mass.  247. 

II.  Time  and  money  expended  for  care,  nursing  and  doctoring, 
and  loss  of  society  and  services  of  the  wife,  are  not  such  special 
damages  to  the  husband's  person,  team,  carriage,  or  other  material 
objects  which  can  be  denominated  property  within  the  meaning  of 
the  statute.  If  the  person  injured  is  a  party  to  the  suit,  then  these 
items  of  damage  may  be  recovered,  being  incident  to  the  physical 
injury,  but  the  husband  alone  cannot  recover  for  them.  Angel  on 
Highways,  269  ;  Beed  v.  Belfast,  20  Maine,  246  ;  Bradley  v.  Sotdh- 
borough,  6  Cush.  141 ;  Hilliard  on  Torts,  686  ;  Weeks  v.  Shedley,  33 
Maine,  271. 

Heaton  db  Beed,  for  the  plaintiff. 

Babrett,  J.  This  is  an  action  on  the  case  under  the  statute,  de- 
claring for  an  injury  to  the  plaintiff's  horse,  harness  and  wagon,  and 
for  expense  and  loss  of  service  resulting  from  an  injury  to  the  wife 
on  the  same  occasion,  caused  by  a  defect  in  the  highway  over  which 
the  plaintiff  with  his  team,  and  in  company  with  his  wife,  was  riding. 

Exception  was  taken  to  the  admission  of  evidence  tending  to  show 
fiuch  expense  and  loss  of  service  resulting  from  said  injury  to  the 
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plaintiff's  wife^  and  upon  this  the  case  is  before  this  conrt  for  re- 
vision. 

It  is  conceded  by  counsel  for  the  defendant,  that,  in  a  suit  brought 
in  the  name  of  the  husband  and  wife  for  injuries  to  herself,  the  town 
would  be  liable  for  the  expense  and  loss  of  service  to  which  the  hus« 
band  has  been  subjected  on  account  of  such  injury,  and  that  the 
same  might  be  recovered  for  in  such  action.  So  the  point  is  not  that 
the  town  is  not  liable  at  all  in  this  respect,  but  that  the  plaintiff  is 
not  entitled  to  recover  for  them  in  an  action  brought  in  his  own 
name  alone ;  and  cases  decided  by  the  courts  of  Maine,  Massachu- 
setts and  Connecticut  are  cited  and  relied  on  to  support  this  point. 
'  We  have  carefully  examined  and  considered  those  cases,  and  are  un- 
able to  adopt  them,  as  controlling  the  law  in  this  state  on  this  sub- 
ject, or  as  satisfying  us  that  the  law  should  be  so  held  by  this  court. 

Our  statute  imposing  liability  upon  towns  for  damage  caused  by 
defects  in  highways  has  been  in  existence  since  1797,  without  varia- 
tion, except  in  the  revision  of  1839  the  words  ^^or  other  property" 
were  added.  These  words  can  hardly  be  regarded  as  affecting  such 
liability,  either  by  enlargement  or  diminution. 

In  the  case  of  Bailey  v.  27*6  Tottm  of  Fairfidd^  Bray.  126,  the 
question  was  directly  presented  whether  under  this  statute,  a  father 
could  recover  in  his  own  name  for  loss  of  service  and  expense  of  cure 
of  his  minor  daughter,  who  was  injured  by  reason  of  defect  in  a 
highway.  The  case  seems  to  have  been  fully  argued  by  counsel,  and 
considered  by  the  court ;  and  it  was  held  that  such  action  was  sustain- 
able,— the  court  saying  that  the  words  "  special  damage"  must  mean 
other  than  "  direct  bodily  injuries," — ^that  to  make  sense  of  the  sec- 
tion taken  together,  and  to  carry  into  effect  the  obvious  design  of  the 
law,  every  special  damage  must  be  included  which  is  known  to  the 
law  as  an  ^'  actionable  injury."  That  case  has  been  regarded  as  set^ 
tling  the  question,  so  that,  so  far  as  the  present  members  of  the  court 
know,  the  point  has  not  since  been  brought  before  the  court  till  the 
present  case.  We  think  the  settled  understanding  of  the  profession, 
and  the  uniform  course  of  practice  has  been  conformable  to  this 
view,  and  that  the  legislature,  in  the  various  revisions,  have  acted 
upon  the  same  understanding. 

Jt  is  known  to  be  quite  common,  in  cases  of  injury  to  the  wife,  for 
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the  hasband  to  bring  two  suits,  one  in  which  his  wife  is  joined  as 
plaintiff  for  the  personal  injury  to  herself,  and  one  in  the  name  of 
the  husband  alone  for  the  loss  of  service  and  expense  of  cure  of  the 
wife. 

In  view,  therefore,  of  the  adjudication  in  Bailey  v.  Fairfield^  and 
the  judicial  and  legislative  history  of  the  subject  since  that  time  in 
this  state,  we  are  bound  to  regard  the  construction  of  the  statute, 
and  the  rights  of  action  under  it,  as  firmly  established. 

And  this  by  no  means,  in  our  view,  trenches  upon  the  principle, 
held  not  only  in  other  states,  but  in  this  also,  that  the  liability 
of  tbe  town  for  such  injuries  is  created  by  the  statute,  and  cannot 
be  asserted  beyond  the  provision  by  statute  in  that  respect. 

It  will  be  seen  that  the  statutes  of  the  states  from  which  cases 
have  been  cited  differ  from  ours  in  phraseology,  and  well  warrant 
the  construction  given  to  them  by  the  courts  of  those  states ;  while 
the  terms  used  in  our  statute  equally  well  warrant  the  construction 
given  to  it  by  our  court. 

The  present  statute  of  Massachusetts  uses  language  which,  in 
itself,  might  well  be  held  to  have  a  force  and  effect  as  extensive  as 
our  own.  But  in  Harwood  v.  City  of  Lowell^  4  Cush.  310,  Shaw, 
Ch.  J.,  traces  the  course  of  legislation  on  this  subject,  and  comes  to 
the  conclusion  that  the  present  statute  of  that  state  was  intended  by 
the  legislature  to  be  but  a  re-enactment  of  the  provision  of  1786, 
which  was,  "  If  any  person  shall  lose  a  limb,  break  a  bone,  or  sus- 
tain any  other  injury  in  his  person,  or  in  his  horse,  team,  or  other 
property,"  &c, 

Ch.  J.  Shaw  says,  "  Were  this  (the  present  statute)  a  new  act  of 
legislation,  expressed  in  the  same  terms,  we  should  regard  it  as  more 
equivocal ;  but  it  is  not  a  new  provision ;  it  is  the  revision  of  pre- 
ceding enactments."  *  *  "  The  legislature  well  understood  that 
the  prior  law  gave  damages  only  for  direct  injury  to  the  person,  and 
direct  injury  to  personal  property,  and  intended  to  re-enact  the  same 
rule  in  the  present  terms." 

His  comments  on  the  cases  cited  from  Maine  and  Connecticut  pre- 
sent, in  a  clear  light,  what  is  quite  obvious  upon  consideration,  that 
those  cases,  as  well  as  the  case  he  was  deciding,  stood  upon  the  force 
of  the  terma  used  bj  the  respective  statutes. 
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A  single  additional  remark  may  be  justifiable.  Some  of  the  cases 
cited  by  the  defendant's  counsel  show,  and  counsel  concedes,  as  be- 
fore said,  that  the  town  may  be  held  liable  for  just  these  consequential 
damages,  in  a  suit  brought  in  the  name  of  the  husband  and  wife. 
It  strikes  us  that  this  involves  two  palpable  incongruities,— one,  that 
while  it  is  held  that,  by  the  terms  of  the  statute,  the  town  is  not  lia* 
ble  for  incidental  and  resulting  damages  by  loss  of  service,  and  by 
expense  of  cure,  in  case  of  injury  to  the  wife  or  minor  child  of  the 
man,  still  such  damages  may  be  recovered  in  a  suit  in  the  name  of 
the  husband  and  wife,  or  by  the  minor  suing  by  his  next  friend ; — the 
other,  that  damages  which  affect  the  man  alone  who  loses  the  ser- 
vice, or  pays  the  expense,  should  be  recoverable  in  a  suit  in  which 
persons  who  have  no  interest  in  them  arc  made  parties  plaintiffs. 

Upon  the  construction  given  to  our  statute  and  the  practice  under 
it,  both  these  incongruities  are  avoided,  and  the  reasonable  rules  of 
the  common  law,  as  to  proper  parties  to  actions,  are  allowed  to 
have  their  legitimate  application,  and  at  the  same  time  our  statute  is 
invested  with  no  wider  scope  in  visiting  liability  on  towns,  than  are 
the  statutes  of  the  other  states  by  a  mere  shift  in  violation  of  estab- 
lished rules  of  pleading. 

The  judgment  is  affirmed. 


Charles   J.    Sheldon  v,  Dayid  Sheldon  &  Trustee,   and 

Claimant. 

Action*    Practice^     Diaconiinuance.    Pleading, 

An  action  in  a  case  of  open  damages  is  considered  as  still  pendlnf^  after  the  entry 
of  a  defaoU  until  the  assessment  of  damages;  and  if  the  defendant  dies  before 
the  assessment,  and  commissioners  are  appointed,  the  case  will  be  subject  to  dis- 
continuance under  the  provisions  of  ^  16,  ch.  53,  G.  S. 

AssusiFSiT.  The  facts  pertaining  to  the  point  decided  are  set 
forth  in  the  opinion.  The  case  was  discontinued  upon  motion  by  the 
claimant,  at  the  March  Term,  1864,  Peck,  J.,  presiding.  Exceptions 
by  the  plaintiff. 
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Eedfield  &  Oleason^  for  the  plaintiff. 
Hard  &  Ballard^  for  the  claimant. 

Barbett,  J.  In  this  case  the  defendant  was  defaulted  at  the  term 
at  which  the  suit  was  entered,  September  Term,  1862,  and  the  cause 
was  continued  from  term  to  term  without  damages  having  been 
assessed.  At  the  March  Term,  1863,  the  wife  of  the  defendant  en- 
tered, by  her  next  friend,  as  claimant,  and  a  commissioner  to  take 
disclosure  was  appointed.  The  commission  was  issued  February 
4th,  1864.  On  the  18th  of  the  same  month  the  claimant  filed  her 
claim,  and  at  the  same  time  filed  a  motion  to  discontinue  the  cause 
on  the  ground  of  the  death  of  the  defendant  and  the  appointment  of 
commissioners  by  the  probate  court.  On  the  next  day  the  commis^ 
sioners'  report  was  filed.  At  the  March  Term,  1864,  the  claimant's 
motion  to  discontinue  was  urged,  and  sustained  by  the  court ;  and  to 
this  exception  was  taken.  Under  this  exception,  the  question  is, 
whether  the  action  was  so  pending,  as  to  come  within  the  operation 
of  §  16  ch.  53,  6.  S.  If  a  final  judgment  had  been  rendered  againM 
the  defendant  previous  to  his  death  and  the  appointment  of  commis- 
sioners on  his  estate,  then,  as  is  held  in  MUler  v.  WUlianw  &  2V.,  30 
Vt.  386,  the  action  would  not  be  so  pending  as  to  be  subject  to  dis- 
continuance under  that  provision  of  the  statute. 

In  this  case  the  declaration  is  in  the  common  counts  in  general  as- 
sumpsit, and  no  specification  was  filed.  The  plaintiff's  cause  of  ao« 
tion  was,  in  fact,  a  promissory  note.  But  this  was  not  disclosed  by 
the  record.  The  case  stood  then  upon  the  effect  of  the  mere  entry  of 
a  default  for  the  non-appearance  of  the  defendant  at  the  term  the  suit 
was  entered  in  court. 

We  understand  that  the  mere  entry  of  a  default,  does  not  involve 
and  amount  to  the  rendering  of  a  final  judgment.  The  default  is  an 
incident,  which  entitles  the  plaintiff  to  a  judgment,  but  does  not  de» 
termine  either  the  kind,  or  amount  of  such  judgment.  The  renderp 
ing  of  the  judgment  is  to  supervene  upon,  and  succeed  the  entry  of 
tb9  default,  and  may  require  intervening  proceedings  in  the  case,  in 
order  to  enable  the  court  to  render  such  a  judgment  as  to  law  apper- 
t^ns.  Sec.  43  ch.  30,  6.  S.  implies  all  this.  '« When  the  defend- 
l^nt  in  any  suit  «  *  *  shall  pot  appear  io  person  or  by  attorney 
Jl 
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his  default  shall  be  recorded,  and  judgment  rendered  against  him 
thereon,  unless,"  &c. 

Sec.  48  ch.  80,  G.  S.  provides  for  ascertaining  the  damages,  when 
judgment  shall  be  rendered  otherwise  than  on  the  verdict  of  a  jury, 
and  presupposes  that  the  proceedings  to  be  had  are  preliminary  to 
the  rendition  of  the  judgment.  Now  it  is  well  settled  that  in  case 
of  an  open  count,  as  in  general  assumpsit,  the  default  determines 
nothing  but  the  right  of  the  plaintiff  to  some  judgment ;  but  leaves 
the  matter  open  for  further  proiceedings  by  way  of  assessment ;  and, 
until  such  proceedings  are  had,  the  case  stands  upon  the  right  of  the 
plaintiff  to  a  judgment,  but  not  upon  a  judgment  in  fact  rendered. 
Upon  the  subject  of  the  judgment  to  be  rendered  the  defendant  has  a 
right  to  appear  and  be  heard,  and  to  contest  all  the  elements  upon 
which  the  plaintiff  should  claim  a  right  to  a  judgment  for  any  thing 
more  than  nominal  damages. 

This  being  so,  it  is  quite  plain  that  the  action  must  be  regarded 
as  still  pending  between  the  plaintiff  and  the  defendant  till  the  meas- 
ure of  the  plaintiff's  right  is  ascertained,  either  by  his  own  election 
to  take  a  judgment  for  nominal  damages,  or  by  a  proper  assessment, 
and  the  judgment  is  in  fact  rendered. 

In  the  present  case,  the  history  of  it,  spread  upon  the  record, 
would  show  that  no  judgment  had  been  rendered  in  it.  Nor  do  we 
Uiink  the  case  can  be  found,  where  a  default  having  been  entered  and 
the  cause  continued  to  a  subsequent  term  without  an  entry  of  judg- 
ment, that  the  record  states  the  judgment  as  of  the  term  when  the 
default  was  entered,  but  always  as  of  the  subsequent  term  when,  in 
point  of  fact,  the  entry  is,  or  should  be  made,  or  when  the  case  is 
ended  and  leaves  the  docket. 

WM  V.  WMy  16  Vt.  686,  is  instructive  on  this  subject.  We 
think  the  motion  was  properly  sustained, — and  this  renders  it  unne- 
iMssary  to  consider  the  other  ex4)epti<^i^  ii^  t)^  fc^se. 

Judgment  is  afiSrmed. 
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Abel  Morbill  v.  Mabtik  B.  Bemis. 

Warranty.      Pleadings. 

Where  a  declaration  allefired  that  a  horse  was  warranted  sound  ezoopt  as  to  a 
specified  defect,  and  did  not  allege  that  the  effects  of  this  defect  were  other  than 
and  t)eyond  what  was  obTions,  and  operated  as  a  breach  of  the  warranty,  it  was 
keUl,  that  the  plaintiff  could  not  recover  under  snch  declaration  for  any  unsound- 
ness caused  by  said  defect. 

AonoN  ON  THE  Case  for  a  breach  of  warranty  and  for  false  rep- 
resentations in  the  exchange  of  horses.  Plea,  the  general  issue. 
Trial  by  jury,  March  Term,  1864,  Peck,  J.,  presiding. 

The  plaintiff's  declaration  alleged  a  warranty  of  soundness  in  the 
horse  except  a  bunch  on  one  hind  leg,  and  that  the  horse  was  un« 
sound  in  other  particulars. 

It  appeared  that  the  defendant  warranted  the  horse  sound  except 
as  to  this  bunch,  and  the  evidence  was  conflicting  as  to  what  he  sai4 
in  mfilcifig  the  trade  about  the  effect  of  the  bunch. 

The  plaintiff's  evidence  also  tended  to  show  that  the  horse  had 
other  defects.  The  defendant's  evidence  tended  to  show  Uu^t  there 
was  no  unsoundness  or  lameness  except  that  which  was  caused  by 
this  bunch  near  the  foot. 

The  court  submitted  the  case  to  the  jury,  both  upon  the  ground  of 
a  warranty  and  upon  the  ground  of  false  and  fraudulent  representat 
tions,  so  that  the  jury  might  have  found  a  verdict  for  the  plaintiff 
upon  either  ground. 

In  charging  the  jury  as  to  the  right  of  the  plaintiff  to  recover 
upon  the  ground  of  a  warranty  of  soundness,  the  court  told  them 
among  Qther  things  not  excepted  to,  that  if  they  found  no  nnsoundt 
ness  in  the  horse,  except  that  bunch,  and  that  he  was  sound  at  the 
time  of  the  trade,  except  so  far  as  that  bunch  made  him  unsound, 
then  there  was  no  such  breach  of  warranty  of  soundness  as  is  al- 
leged, as  would  entitle  the  plaintiff  to  recover  under  this  declaration 
on  the  ground  of  a  warranty  of  soundness,  even  if  the  bunch  made 
him  lame.  To  this  part  of  the  charge  the  pl^ii^tiff  excepted.  Yer^ 
diet  for  the  defendant. 

J.  P.  Lamson^  for  the  plaintiff. 

0.  H.  Beath,  for  the  defendant, 
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Barrett,  J.  The  plaintiff,  in  bis  declaration,  does  not  allege  ^anj 
breach  of  warranty  by  reason  of  unsoundness  caused  by  the  bunch 
on  the  horse's  hind  leg.  The  jury  found  that  there  was  no  unsound- 
ness except  that  produced  by  said  bunch.  It  was  only  as  to  the  mat- 
ter of  unsoundness  in  this  respect,  that  exception  was  taken  to  the 
charge.  We  think  this  was  properly  put  to  the  jury.  If  the  plain- 
tiff had  alleged  that  that  bunch,  in  its  effects  upon  the  horse,  was 
other  than  and  beyond  what  was  obvious,  and  what  the  defendant 
warranted,  the  case  might  have  had  a  different  aspect.  But  every 
count  excepts  that  bunch  from  the  alleged  warranty,  and  is  destitute 
of  any  averment  either  of  character  or  consequences  attributable  to 
it,  that  would  operate  a  breach  of  the  warranty  of  soundness. 

Judgment  affirmed. 


A.  H.  Farr  v,  John  S.  Ladd,   L.  L.  Duramt  Subsequent  Attaching 

Creditor^ 

Justia^s  Record.     Confession  of  Judgment »     Parol  Evidence. 

The  record  of  the  Justice  showed  a  Judgment  by  confession.  Held,  that  parol  evi- 
dence offered  by  a  snbseqnent  attaching  creditor  to  show  that  the  defendant  never 
appeared  personally  before  the  justice  is  inadmlssable,  the  record  of  the  judfc- 
ment  being  conclusive. 

Debt  upon  a  Juboment.  There  was  no  plea  filed  in  the  case,  and 
uo  question  was  made,  but  that  the  record  of  the  justice  of  the 
peace,  before  whom  the  declaration  alleges  the  recovery  to  have  been 
had,  shows  such  judgment  as  is  alleged.  It  was  a  conceded  fact  in 
the  case  that  the  record 'showed  such  judgment  by  confession. 

Upon  the  trial  at  the  September  Term,  1863,  Pbok,  J.,  presiding, 
L.  L,  Durant,  who  by  leave  of  court  entered  as  subsequent  attaching 
creditor  by  trustee  process,  offered  to  show  by  parol,  by  himself  and 
Luther  Henry,  that  the  defendant  never  appeared  personally  before 
the  said  justice  who  entered  up  the  confession ;  that  the  defendant 
never  aaw  the  justice  at  all,  but  that  the  justip^  entered  up  the  C9i|« 
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fessioa  of  judgment  by  direction  of  the  defendant,  contained  in  a 
letter  of  the  defendant,  written  in  the  jail  at  Montpelier,  where  the 
defendant  was  then  confined,  to  said  justice  at  Waterbury,  where  the 
justice  resided,  and  where  he  was  at  the  time,  to  enter  up  such  judg- 
ment by  confession ;  and  that  said  Henry  was  the  party  who  carried 
the  letter  to  the  justice,  and  that  Henry  then,  and  at  the  time  the 
confession  was  entered  by  the  justice,  was  the  party  beneficially  in- 
terested in  the  judgment,  and  that  this  was  known  to  Henry  at  the 
time  he  carried  the  letter,  and  When  the  confession  was  taken  and 
entered  up  and  recorded  by  the  justice ,  which  was  done  at  Wa- 
terbury  while  the  defendant  was  in  jail  at  Montpelier,  as  above 
stated. 

The  plaintiff  objected  to  the  introduction  of  this  evidence,  and  the 
court  excluded  it  and  rendered  judgment  for  the  plaintiff.  As  the 
case  was  tried  without  any  written  plea  being  filed,  and  the  plain- 
tiff's objection  was  general,  not  specifying  the  want  of  a  plea  as  the 
ground  of  objection,  the  court  did  not  exclude  the  evidence  on  the 
ground  that  no  appropriate  plea  was  filed,  but  excluded  it  on  the 
ground  that  the  record  of  the  judgment  was  conclusive^  and  that 
the  judgment  could  not  be  invalidated  by  such  evidence. 

To  the  decisions  of  the  court  said  Durant  as  such  attaching  cred- 
itor excepted. 

L.  L.  Durante  pro  se. 

A  judgment  is  conclusive  upon  parties  and  privies.  But  When 
strangers'  rights  are  brought  in  question,  how  can  such  a  doctrine 
apply?  Nothing  but  the  personal  appearance  of  the  defendant  gave 
the  justice  jurisdiction.  G.  S.  ch.  31,  §  21 ;  Shedd  &  Go.  v.  Bank 
of  Brattlehoro,  82  Vt.  709. 

The  parties  may  show  that  the  court  had  no  jurisdiction.  TiM>etU 
V.  TUUm^  11  Foster,  273  ;  DemeriU  v.  Lfiford^  7  Foster,  548  ;  Hick" 
l^s  Lessee  v.  Stewart^  3  Howard,  760,  (U.  S. ;)  Morse  v.  Preshf/y 
5  Foster,  299  ;  EBioU  v.  Peirsol^  1  Peters,  828,  7  U.  S.  601 ;  SiaU 
V.  Eichmondy  6  Foster,  232. 

jL.  Henry  and  Wing  &  Lund,  for  the  plaintiff. 

PoLAXD,  Ch.  J.  The  defence  in  this  case  is  made  by  the  subse- 
quent  attaching  creditor. 

The  statute  authorizes  a  subsequent  Attaching  creditor  to  appear  in 
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the  priof  suit  and  contest  the  validity  of  the  debt  or  daim  on  whicb 
it  is  founded. 

It  has  heretofore  been  decided  that  a  subsequent  attaching  cred- 
itor thus  appearing  is  confined  to  defences  to  the  xnerita,  and  that 
he  cannot  plead  in  abatement,  or  make  other  dilatory  objection  to  the 
action. 

In  the  case  of  Fletcher  v^  Bennett^  36  Vt.  659,  the  court  had  oc- 
casion to  consider  the  e^ent  of  the  right  of  such  creditor  to  make 
defence  to  the  prior  action,  and  it  was  held  that  he  stood  in  the  first 
place  in  the  right  of  the  debtor  himself,  and  could  interpose  any  de- 
fence to  the  merits  that  the  debtor  himself  might ;  and  secondly,  that 
he  might  set  up  his  right  as  a  creditor,  and  show  that  the  prior  debt 
was  collusire  or  fraudulent  between  the  creditor  and  debtor,  and 
therefore  invalid  as  to  himself  or  other  creditors,  although  the  debtor 
himself  might  not  be  able  to  make  such  defence.  In  either  view  was 
the  evidence  ofiered  by  the  subsequent  attaching  creditor  in  this  case 
admissible? 

In  the  first  place,  would  it  have  been  admissible  if  ofiered  by  the 
debtor  himself? 

The  record  of  the  judgment  recited  that  the  defendant  personally 
appeared  before  the  justice  and  confessed  himself  indebted,  &c.  The 
evidence  offered  was  that  he  never  did  appear  in  person  and  make 
such  confession ;  a  direct  denial  and  contradiction  of  the  fact  stated 
in  the  record. 

It  has  repeatedly  been  held  in  this  state  that  the  records  of  jus^ 
tiees  of  the  peace  are  entitled  to  the  same  degree  of  credit  and  legal 
verity,  as  those  of  courts  of  more  extensive  jurisdiction,  and  cannot 
be  impeached  or  counteracted  by  proof  of  their  falsity. 

This  general  proposition  is  not  denied,  but  it  is  claimed  that  the 
evidence  offered  was  to  show  that  the  justice  had  no  legal  jurisdic- 
tion to  render  such  judgment,  and  that  evidence  is  always  admissiblei 
to  show  that  the  court  had  no  jurisdiction,  and  in  that  way  over- 
throw the  judgment  of  any  court.  It  is  often  said  in  the  books,  that 
if  the  court  have  no  legal  jurisdiction  their  judgment  is  void,  and 
that  evidence  may  always  be  received  to  show  such  want  of  jurisdic- 
tion. To  a  certain  extent  this  is  true,  but  not  to  the  extent  to  which 
we  are  asked  to  go  in  this  case. 
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When  evidence  offered  contradicts  the  record  itself^  it  cannot  be 
received,  although  the  effect  of  the  evidence  would  be,  if  admitted, 
to  show  that  the  court  had  no  legal  jurisdiction  over  the  partj.  The 
record  is  equally  conclusive  as  to  such  fact,  as  any  other,  when  it  ap- 
pears on  the  record. 

In  Spalding  v.  Chamberlin^  12  Vt.  588,  the  plaintiff  had  been 
ousted  on  an  execution  in  favor  of  the  defendant,  for  which  he  brought 
an  action  for  trespass  and  false  imprisonment.  The  plaintiff  sought 
to  invalidate  the  judgment  on  which  the  execution  issued,  by  shoW'- 
ing  that  when  the  writ  issued  and  was  served,  it  was  not  signed  by 
the  justice  who  rendered  the  judgment,  but  by  another,  and  that  sub^ 
sequently  the  name  of  the  justice  was  erased,  and  it  was  signed  by  the 
justice  who  rendered  the  judgment.  If  these  facts  were  true,  then 
it  was  clear  that  the  justice  who  rendered  the  judgment,  had  no 
rightful  jurisdiction  of  the  process,  or  to  render  a  judgment  thereon ; 
but  the  evidence  to  show  this  was  rejected  on  the  ground  that  it 
contradicted  the  record,  which  recited  that  a  writ  was  issued  signed 
by  the  justice  by  whom  the  judgment  was  rendered. 

So  in  Beech  v.  Rich,  18  Vt.  595,  in  an  action  of  debt  on  a  recog^ 
nizance,  the  defendant  offered  to  prove  that  he  never  appeared  before 
the  judge  and  entered  into  such  recognizance,  and  that  it  was  made 
without  the  knowledge  or  consent  of  the  defendant.  But  the  evi^ 
dence  was  rejected  on  'the  ground  that  the  record  was  conclusive  and 
could  not  be  impeached  by  eridence. 

There  is  more  analogy  between  the  case  of  a  recognieance  and  a 
judgment  by  confession,  than  between  a  confession  judgment  and 
one  rendered  in  the  ordinary  way  in  an  action  pending  between  the 
parties. 

It  is  claimed  that  the  justice  could  have  no  legal  jurisdiction  to 
render  a  judgment  by  confession,  unless  the  party  i^eared  in  person 
to  make  such  confession,  and  we  are  not  now  di^>osed  to  think  that 
he  could,  as  was  intimated  in  the  case  of  Shedd  et  al.  v.  Bank  of 
BraUUboro,  82  Vt.  709. 

But  the  same  is  also  true  of  a  confession  of  a  conditional  indebted** 
ness  by  way  of  recognizance,  that  if  it  was  done  without  the  know- 
ledge or  consent  of  thie  recognizor,  it  would  be  without  lawful  juris- 
diction, and  would  be  void. 
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In  Eastman  &  Paige  y«  Waterman,  26  Vt.  494,  an  audita  querda 
was  brought  to  set  aside  the  judgment  of  a  justice  of  the  peace.  The 
judgment  was  confessedly  irregular,  and  the  plaintiffs  were  entitled  to 
have  it  set  aside,  unless  personal  notice  of  the  pendency  of  the  suit 
had  been  given.  The  justice's  record  showed  that  such  personal  no- 
tice had  been  given.  The  plaintiffs  offered  to  show  that  no  such  no- 
tice was  given,  but  the  evidence  was  rejected  on  the  ground  that  the 
record  could  not  be  contradicted.  Some  previous  cases  in  this  State 
had  intimated  that  in  a  suit  brought  to  vacate  a  judgment,  the  record 
was  not  conclusive,  but  might  be  contradicted ;  but  here  it  was  held 
that  the  record  was  conclusive  in  such  case  even.  It  is  certain  that 
this  is  carrying  the  doctrine  to  its  extremest  length. 

In  Barnard  v.  Flanders,  12  Vt.  657,  the  defendant  was  sued  for  an 
alleged  misconduct  as  a  justice  of  the  peace,  and  his  record  was  held 
not  only  admissible,  but  conclusive,  in  his  own  favor,  and  that  evi- 
dence was  not  admissible  to  contradict  it. 

In  view  of  the  principles  established  by  the  cases  already  cited, 
and  many  others  of  the  same  character  in  our  reports,  we  deem  it 
clear  that  the  evidence  offered  was  not  admissible  for  the  purpose  of 
establishing  any  defence  against  the  plaintiff's  judgment  so  far  as  the 
defendant  is  concerned,  nor  by  the  subsequent  attaching  creditor  as 
standing  in  the  place  of  the  defendant  and  asserting  his  right. 

It  was  not  claimed,  nor  was  there  any  offer  U)  prove,  that  the  plain- 
tiff had  not  a  valid  debt  or  claim  against  the  defendant  to  the  full 
extent  of  the  judgment  confessed,  nor  that  it  was  done  with  any 
fraudulent  purpose  or  design  to  create  a  claim  to  cover  the  defend- 
ant's property  to  keep  it  away  from  the  creditor  who  defends  this  suit, 
or  any  other  of  the  defendant's  creditors.  Standing  upon  his  own 
peculiar  right  as  a  creditor,  he  has  therefore  no  valid  objection  to 
to  make,  and  if  there  were  any  technical  irregularity  in  the  plaintiff's 
judgment,  not  affecting  the  real  existence  and  validity  of  the  debt,  it 
would  not  avail. 

Judgment  affirmed. 
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Louisa  C.  Wright  v.  Thomas  W.  McEbb. 

Evidence.     Pleading. 

ETidenoe  of  genenl  good  character  is  not  admissible  as  a  defence  in  dril  cases, 
except  where  the  question  of  character  is  directly  in  issue  and  material  to  the 
amount  of  damages— as  in  slander  and  seduction— even  though  the  plaintiff's 
testimony  Tirtnally  charges  the  defendant  with  the  crime  of  embezzlement. 

If  a  oonnt  In  trorer  against  a  carrier  sets  forth  the  business  of  the  defendant,  and 
his  negligence  and  the  loss  thereby,  it  will  be  sufflcient  without  setting  forth  his 
duty  as  carrier. 

Tboyeb,  with  a  count  in  trespass  for  a  package  of  moxkej. 

On  the  trial  the  plaintiff  filed  the  following  new  count  bj  leave  of 
the  court : 

^^  Now  comes  the  plaintiff  in  the  above  entitled  cause,  and  in  a 
plea  of  the  case  declares  and  says  that  heretofore,  to  wit :  on  the 
7th  day  of  December,  A.  D.  1861,  the  defendant,  who  was  a  jobman 
in  Montpelier,  in  said  county,  undertook  safely,  securely  and 
promptly  to  deliver  a  certain  package  of  money,  Uie  property  of  the 
plaintiff,  from  the  residence  of  the  plaintiff  in  said  Montpelier,  to 
one  Bawsel  R.  Keith,  in  said  Montpelier.  And  the  plaintiff  avers 
that  the  package  was  of  great  value,  to  wit :  forty-four  dollars  in 
bank  bills,  and  four  dollars  and  eighty-six  cents  in  specie,  and  all  of 
the  value  of  forty-eight  dollars  and  eighty-six  cents,  which  the  de- 
fendant then  and  there  received.  Yet  the  defendant,  not  regarding 
his  said  duty,  or  undertaking  as  aforesaid,  but  contriving  and  intend- 
ing to  injure  the  plaintiff,  did  not  and  would  not  safely,  or  securely^ 
or  properly  convey  said  package  of  the  value  aforesaid  to  said  Keith 
as  aforesaid,  nor  there  deliver  the  same  to  the  said  Keith ;  but  on 
the  contrary  thereof,  the  defendant  so  carelessly  and  negligently  be- 
haved and  conducted  himself  in  the  premises  that,  by  the  gross  negli- 
gence  and  carelessness  and  default  of  the  defendant,  the  said  pack- 
age with  its  contents  became  and  was  wholly  lost  to  the  plaintiff,— 
to  the  damage,"  &c. 

This  count  was  filed  by  consent  of  counsel  after  the  trial  had  com- 
menced. 

The  case  was  tried  by  jury  at  the  March  Term,  1864,  Pbck,  J., 
presiding,  on  the  original  and  new  count  so  filed,  under  the  plea  of 
not  guilty. 
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The  facts  established  bj  the  evidence  and  the  questions  raised  npon 
the  evidence  are  set  forth  in  the  opinion  of  the  court.  Verdict  for 
the  plaintiff. 

After  verdict,  and  before  judgment  thereon,  the  defendant  filed  a 
motion  in  arrest,  and  on  the  hearing  upon  the  motion  insisted  that 
the  new  count  filed  was  in  OMumpnt^  and  that  there  was  therefore  a 
misjoinder,  for  which  cause  judgment  should  be  arrested.  The  court 
o^er^rule<l  the  motion  and  rendered  judgment  for  the  plaintiff  on  the 
verdict, — ^to  which  the  defendant  excepted. 

The  attention  of  the  court  was  not  brought  to  the  question  of  this 
new  count  until  the  hearing  on  the  motion  in  arrest. 

On  motion  of  the  plaintiff  the  court  adjudged  that  the  cause  of 
action  arose  upon  the  wiliiil  and  malicious  act  and  neglect  of  the  de- 
fendant, and  that  he  ought  to  be  confined  in  close  jail.  To  this  deci* 
sion  the  defendant  excepted. 

Wing  d  Lund^  for  the  defendant. 

Bedfidd  d  Oletuon^  for  the  plaintiff. 

Aldis,  J.  The  plaintiff  delivered  to  the  defendant  a  package  of 
bank  bills  and  silver — in  value  $48.86 — ^to  carry  to  Mr.  Keith* 
From  the  time  the  defendant  took  it  till  he  delivered  it  to  Keith  it 
was  always  in  the  defendant's  possession.  He  claims  to  have  deliv- 
ered it  to  Keith  just  as  he  took  it.  When  Keith  opened  the  package 
there  was  nothing  but  waste  paper  in  it.  The  conclusion  seems  irre- 
sistible that  either  the  defendant  stole  the  money  from  the  package, 
or  that  the  plaintiff  did  not  put  it  in.  The  defendant  and  plaintiff 
differ  upon  one  point.  The  plaintiff  says  she  and  the  defendant  Uh 
gether  put  the  money  into  the  package  and  tied  it  up  with  a  string ; 
the  defendant  says  that  after  the  money  was  counted  and  put  into 
the  package  and  before  it  was  tied  up,  she  took  the  package,  went  to 
another  part  of  the  room  near  a  stand,  and  returned  apparently  in 
die  act  of  tying  up  the  package,  and  when  she  had  tied  it  up  dropped 
it  into  a  bag  in  which  he  carried  it  to  Keith.  The  defendant's  ver- 
sion gives  the  plaintiff  a  chance  to  have  slipped  the  money  out  of 
the  package  unobserved  before  she  handed  it  to  him.  The  plaintiff's 
excludes  such  supposition  and  fastens  the  embezzlement  of  the  money 
«B  the  defendant. 

The  material  points  of  the  evidence  thus  resting  on  the  testimony 
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t>f  the  two  parties  and  the  plaintiff's  testimony  Tirtnallj  charging 
the  defendant  with  the  crime  of  embezzlement — ^the  defendant  offered 
the  testimony  of  witnesses  to  show  'that  he  sustained  a  good  charac^ 
ter  for  honesty  and  integrity.  To  this  the  plaintiff  objected  upon  the 
ground  that  the  action  being  trover  for  the  money,  the  evidence  was 
not  admissible.  The  court  excluded  the  evidence.  The  question  we 
have  here  to  consider  is, — was  there  error  in  this  ruling? 

We  are  not  aware  that  this  point  has  ever  been  before  this  court. 

In  criminal  cases  the  respondent  is  permitted  to  introduce  evidence 
of  this  kind.  In  civil  cases  where  the  question  of  character  is  di-* 
rectly  in  issue  and  material  as  to  the  amount  of  damages — as  in  slan- 
der and  seduction — it  is  admitted. 

This  we  think  is  the  extent  to  which  it  ought  to  be  admitted  in 
civil  suits. 

In  criminal  cases  the  law  allows  it  to  the  respondent  out  of  tender- 
ness— ^to  help  him  if  it  may  in  his  necessity,  as  it  gives  him  the  ben- 
efit of  every  doubt.  And  even  in  criminal  cases  the  law  regards  it  of 
value  only  when  the  other  evidence  leaves  the  case  in  doubt,  and 
general  good  character  may  be  fairly  invoked  to  rebut  suspicious  cin* 
cumstances. 

Many  considerations  concur  in  rejecting  such  evidence  in  civil 
cases. 

Evidence  of  this  character  has  but  a  remote  bearing  as  proof  to 
show  that  wrongful  acts  have  or  have  not  been  committed,  and  the 
mind  resorts  to  it  for  aid  only  when  the  other  evidence  is  doubtful 
and  nicely  balanced.  It  may  then  perhaps  serve  to  turn  the  waver- 
ing scales.  Very  rarely  can  it  be  of  substantial  use  in  getting  at  the 
truth. 

It  is  uncertain  in  its  nature — both  because  the  true  character  of  a 
large  portion  of  mankind  is  ascertained  with  difficulty,  and  because 
those  who  are  called  to  testify  are  reluctant  to  disparage  their  neigh« 
bors, — especially  if  they  are  wealthy,  influential,  popular,  or  even 
only  pleasant  and  obliging.  It  is  mere  matter  of  opinion,  and  in 
matters  of  opinion  men  are  apt  to  be  greatly  influenced  by  prejudice, 
partisanship,  or  other  bias,  of  which  they  are  unconscious ;  and  in 
cases  which  are  not  quite  clear  they  are  apt  to  agree  with  the  one 
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who  first  speaks  to  them  on  the  subject,  or  to  form  their  opinions 
upon  the  opinions  of  others. 

The  introduction  of  such  evidence  in  civil  causes,  wherever  char- 
acter is  assailed,  would  make  trials  intolerably  long  and  tedious  and 
greatly  increase  the  expense  and  delay  of  litigation.  It  is  a  kind  of 
evidence  that  might  be  easily  manufactured — ^is  liable  to  abuse  and 
if  in  common  use  in  the  courts,  as  likely  to  mislead  as  to  guide 
aright.  The  authorities  are  quite  unanimous  in  excluding  such  tes- 
timony. Many  of  the  cases  have  been  referred  to  by  the  counsel 
for  the  plaintiff. 

In  New  York  the  early  case  of  Busen  v.  Ferry ^  8  Caines,  120, 
which  favored  the  admission  of  such  evidence  has  been  overruled. 

See  Oough  et  al.  v.  SL  John^  16  Wend.  645,  where  Judge  Cowen 
cites  many  decisions  upon  the  point. 

In  Connecticut  in  Humphrey  v.  Humphrey^  7  Conn.  116;-- -in 
Maine,  6  Greenleaf,  14 ; — ^in  Pennsylvania  10  Serg.  &  Rawle^  55, 
the  same  doctrine  is  recognized. 

In  South  Carolina  the  case  of  Smets  v.  Plunket^  1  Strobhart, 
372,  furnishes  a  well  reasoned  and  satisfactory  opinion  in  favor  of 
the  same  rule^ 

So  too  are  the  elementary  writers,  1  Greenleaf  Ev.  §§  54  and  55. 
1  Phil.  Ev.  467,  and  Cowen  &  Hill's  notes  thereto ;  1  Starkie's 
Ev.  306. 

It  is  needless  to  cite  the  numerous  cases  in  this  country  and  in 
England.     It  is  the  settled  rule  of  the  common  law. 

2.  It  is  claimed  that  the  count  last  filed  is  in  asstimpsit  and  hence 
a  misjoinder  of  counts. 

It  has  been  urged  in  argument  that  not  only  the  business  of  the 
defendant  as  ''  a  jobman "  should  be  set  up  as  it  is,  but  that  his 
duty  resulting  therefrom,  to  carry  and  deliver  parcels  in  the  village, 
should  have  been  expressly  alleged,  and  that  without  this  the  count 
cannot  be  in  case.  We  have  examined  Mr<  Chitty's  forms  and  have 
been  unable  to  find  in  any  precedent  in  ccue  any  such  express  alle- 
gation of  duty.  The  business  of  the  carrier  or  inn-keeper,  &c.,  is 
fully  stated,  and  there  the  precedents  stop, — ^not  setting  forth  the 
duty,  which  is  but  an  inference  of  law  from  the  facts  already  stated. 
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The  gist  of  the  matter  and  the  allegation  which  especially  distin- 
guishes the  counts  in  case  from  those  in  assumpsit  is  the  omission  of 
the  consideration  and  the  averment  of  negligence.  In  these  respects 
the  count  conforms  to  the  precedents  in  case.  The  form  in  Coggs  v. 
Bernard  is  like  the  one  at  bar. 

3.  The  action  being  in  tort  the  court  might  properly  grant  the 
certificate  that  the  cause  of  action  arose  from  the  wilful  and  mali- 
cious act  of  the  defendant. 

Judgment  affirmed. 


Gilbert  Huntley  v,  Luther  Henry  and  A.  N,  Atherton. 

Pleading.     Practice, 

Where  a  writ  is  defective  in  not  beiofr  signed  by  a  pabllc  ofHcer^a  jastlce  of  the 
peace  or  derk  of  the  ooarfr—and  the  defendant  appears  and  pleads  to  the  merits, 
and  makes  no  objection  upon  the  ground  that  he  was  not  duly  summoned,  he 
waives  this  ground  of  objection.  Objection  for  sach  defect  mast  be  presented  at 
the  first  opportunity. 

Assumpsit  on  a  promissory  note.  Trial  hj  court  at  the  March 
Term,  1864,  Peck,  J.,  presiding.  The  writ  was  dated  August  22d, 
1862,  on  which  service  was  accepted  the  same  day.  The  suit  was 
entered  at  the  September  Term,  1862,  the  death  of  the  plaintiff  sug- 
gested, an  appearance  entered  for  the  defendants  by  counsel,  and  the 
case  continued  to  March  term,  1863,  when  E,  W.  Huntley,  executor 
of  the  plaintiff,  entered  to  prosecute  at  the  March  Term,  1863.  The 
defendants  filed  their  pleas,  one  plea  being  the  general  issue,  and  the 
other  a  plea  that  at  the  service  of  the  plaintiff's  writ  there  was  no 
such  person  as  the  plaintiff  in  existence. 

On  the  day  the  case  was  tried,  and  just  before  the  trial,  the  de- 
fendants filed  a  motion  to  dismiss,  for  the  reason  that  the  writ  was 
never  signed  by  the  clerk,  or  any  magistrate,  or  other  officer.  The 
court  refused  to  entertain  the  motion  or  dismiss  the  action,  on  the 
ground  that  the  time  that  had  elapsed  since  the  cause  was  entered,  in 
connection  with  the  pleadings  and  other  proceedings  in  the  case,  wa^ 
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a  waiver  of  that  objection  to  the  writ,  and  dismissed  the  motion,  and 
proceeded  to  try  the  case  upon  the  other  pleadings  in  the  cause,  and 
rendered  judgment  for  the  plaintiff.  To  the  decision  of  the  court 
upon  the  motion  to  dismiss  the  defendants  excepted. 

L,  Henry  and  Wing  &  Lund,  for  the  defendants. 

The  statute  prescribes  how  all  write  returnable  to  the  countj  court 
shall  be  signed.     6.  S.  289  §  3. 

The  writ  is  the  foundation  of  the  whole  record,  and  if  there  is  no 
writ,  there  is  nothing  upon  which  to  base  a  judgment  and  record. 

Is  this  a  defect  that  would  be  waived  by  continuance  and  plead« 
ing?  We  insist  that  it  is  not.  Bailey  v.  SmithY  3  Fairfield,  196; 
Ca$e  V.  Humphrey^  6  Conn.  130 ;  Bhdgeit  v,  BratUeborOy  28  Vt. 
695. 

Had  the  motion  been  made  at  the  first  term  and  within  the  rule, 
the  writ  could  not  have  been  amended,  because  it  is  void.  Brace  v. 
Squire  <Sb  Bobineon^  2  D.  Chip.  49  ;  DMear  v.  Hancock^  19  Vt.  388  ; 
Wood  V.  mU,  5  N.  H.  229  ;  WUliatM  v.  Van  Meter,  19  111.  293 ; 
Dearborn  v.  Twist,  6  N.  H.  44 ;  Buichins  v.  Edson,  1  N.  H.  139 ; 
HaU  V.  Jones,  9  Pick.  446 ;  Stayton  v.  Newcomber,  1  Eng.  (Ark.) 
451. 

In  this  case  the  court  have  no  jurisdiction  by  process — nor  of  the 
process. 

If  the  court  have  no  jurisdiction  of  the  process,  it  can  do  no  legal 
act  in  the  cause.  Case  v.  Humphrey,  6  Conn.  130,  before  cited ; 
Oraman  v.  Baymond  et  al.,  1  Conn.  39. 

Paul  Dillingham,  for  the  plaintiff,  cited  in  addition  to  cases  cited 
in  the  opinion  of  the  court,  Jennison  et  al,  v.  Hapgood,  2  Aik.  31 ; 
Pollard  V.  WUder,  17  Vt.  48  ;  Wheelock  v.  Sears,  19  Vt.  659  ;  Sir 
tnofuh  V.  Parker,  1  Met.  508. 

Aldis,  J.  The  signature  of  a  public  officer — a  justice  of  the 
piaace  or  clerk  of  court — ^to  a  writ  summoning  a  party  to  appear  in 
court,  is  required,  in  order  that  the  party  thus  sunmioned  may  know 
that  he  is  required  to  appear  by  authority  of  law, — ^and  that  the 
sheriff  or  constable  serving  the  process  may  have  the  authority  of 
law  for  the  performance  of  his  duty.  The  whole  object  of  the  pro* 
cess  is  to  secure  the  appearance  of  the  party  in  court,  luid  that  no* 
ppmplisbed  the  function  of  the  process  is  performed. 
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If  there  be  error  or  irregalaritj  in  the  process,  the  party  upon 
whom  it  is  served  may  appear  and  by  plea  or  motion  abate  the  writ« 
There  are  irregularities  or  defects  in  the  process  of  so  serious  a  na- 
ture that  he  is  not  required  even  to  appear  and  a  judgment  by  de- 
fault would  be  void.  But  by  appearing  and  answering  to  the  decla- 
tion  upon  its  merits  most  of  such  defects  are  waived.  Again  there 
may  be  errors  in  the  process  of  such  a  character  that  they  are  wholly 
incurable,  affecting  the  jurisdiction  of  the  court  upon  the  subject 
matter  of  the  process,  and  which  the  appearance  of  the  party  and 
his  pleading  to  the  merits  even  will  not  be  deemed  to  waive  and  can- 
not cure. 

This  subject  has  been  recently  very  fully  and  ably  considered  by 
Judge  Bell  in  the  case  of  The  StaU  v.  Richmond^  6  Foster,  232  ; 
and  his  opinion  abounds  with  atnplo  illustrations  of  these  different 
classes  of  defects. 

In  speaking  of  those  defects  in  process  which  affect  the  jurisdic- 
tion of  a  court  through  want  of  due  service  of  process  or  of  notice 
to  the  party  rendering  the  proceeding  void  he  says  : — ^^  they  are  void 
not  absolutely  or  incurably,  but  void  only  till  they  are  confirmed. 
The  party  who  has  not  been  duly  summoned  is  always  and  every- 
where understood  to  waive  his  exception  if  he  appears  and  suffers  a 
general  continuance  or  pleads  in  bar  of  the  action,  or  in  any  way 
submits  his  case  to  the  judgment  of  the  court  without  at  once  making 
his  objection  at  the  earliest  opportunity." 

It  is  claimed  that  the  omission  of  the  signature  of  the  officer 
to  the  writ  makes  the  process  void,  destroys  the  jurisdiction  of  the 
court. 

But  1st.  The  statute  does  not  enact  that  for  such  defect  the  pro- 
cess shall  be  void  or  that  the  court  shall  not  have  jurisdiction. 

2d.  The  object  of  the  writ  being  simply  by  authority  of  law  to 
-caU  the  party  into  court  and  apprise  him  of  the  complaint  to  which 
he  is  to  answer  (wherein  we  differ  from  the  courts  of  conmion  law 
And  most  of  our  sister  states,  in  which  the  declaration  does  not  issue 
with  the  writ,)  it  is  quite  obvious  that  if  the  party  do  appear  and 
plead  to  the  merits  and  make  no  objection  upon  the  ground  that  he 
was  not  duly  summoned,  he  must  be  considered  as  waiving  this 
gMttDd  of  objection.    The  objection  is  in  substance,  merely  Maiory^ 
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and  therefore  if  urged  at  all  should  be  presented  at  the  first  oppor- 
tunity. 

The  jurisdiction  of  the  court  is  ample,  when  the  subject  matter  of 
the  controversy  is  confided  to  it  by  law  and  is  duly  set  forth  in  the 
pleadings  and  when  the  parties  either  upon  summons  or  voluntarily 
appear  and  submit  their  case  to  the  decision  of  the  court.  It  does 
not  depend  upon  the  writ  of  summons. 

The  antecedent  process  is  only  to  bring  them  into  court.  If 
without  it  they  appear  voluntarily  and  proceed  to  present  to  the 
court  their  claims  and  defences  in  due  form  of  law,  taking  no  ex- 
ception to  the  want  of  antecedent  process,  they  waive  the  irregu- 
larity. 

Anciently  in  courts  of  common  law  a  complaint  in  trespass  was 
first  filed  in  court  and  then  a  precept  in  the  nature  of  an  attachment 
issued  against  the  defendant. 

If  the  process  be  defective  or  irregular  in  point  of  form,  or  in  the 
direction,  service  or  return,  the  defendant  mny  move  to  quash  it. 
But  this  he  should  do  as  early  as  possible,  Tidd  in  his  Practice,  p. 
434,  says : — if  the  defendant  either  proceed  himself  after  discovering 
the  irregularity,  or  lie  by  and  suffer  I  lie  other  party  to  proceed,  the 
court  will  not  assist  him.  Tidd  90,  434  ;  G  Vt.  509  ;  17  Vt  532  ;  1 
Aik.  380. 

Swift  in  his  Digest,  p.  610,  expressly  mentions  as  one  ground  of 
abatement  merely,  that  "  the  writ  is  not  signed  by  proper  authority ;" 
classing  it  with  other  defects  of  form. 

We  have  been  referred  to  the  case  of  Wood  v.  HiU^  5  N.  H.  229, 
to  show  that  a  writ  returnable  upon  a  day  out  of  term  is  void.  But 
this  was  upon  a  motion  to  quash  and  the  writ  abated.  In  what  sense 
it  was  void  will  appear  from  the  more  recent  examination  of  the 
subject  in  that  state  by  Judge  Bell  in  The  State  v.  Jlichmondy  in  6 
Foster.  In  Blodgett  v.  BraUlehoro^  6  Vt.  695,  the  same  defect  was 
regarded  as  merely  matter  of  abatement. 

The  case  in  the  6  Conn.  130,  Case  v.  Humphrey^  only  shows  that 
where  one  not  authorized  to  make  service  serves  a  writ  and  the  de- 
fendant does  not  appear  and  there  is  a  judgment  by  default,  such 
judgment  is  extra-judicial  and  void. 

3|it  if  tk^  party  had  appeared  and  made  no  objection  to  the  ser- 
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rice  and  contested  the  case  upon  its  merits  can  it  be  said  that  the 
judgment  then  would  have  been  void?  Clearly  not.  In  JBolmea  ▼• 
Es9ex^  6  Vt.  47,  where  a  sheriff  served  a  writ  in  which  he  was  in- 
terested, the  court  held  that  the  defect  must  be  taken  by  plea  in 
abatement,  and  that  audita  querda  to  set  aside  the  judgment  would 
not  lie. 

Judgment  affirmed. 


Joseph  A.  Wing,  Executor  of  William  P.  Brigos,  v.  Amos  B. 
Cooper,  Robbrt  Russell,  Joseph  Whipple,  Rolla  Gleason, 
Lorenzo  Whitcomb  and  Henrt  A.  Hodges.* 

[in  chancery.] 

Mortgage.     Power  of  Sale,      Conditional  Sale.     Evidence,     Parties. 

The  deed  and  bond  in  question  in  the  present  case  are  held  to  ha7e  the  effect  of  a 
Becarity  in  the  nature  of  a  mortgage,  to  which  the  right  of  redemption  attaches; 
and  this  right  cannot  be  waived  by  agreement. 

Parol  evidence  is  not  admissible  to  show  that  an  instnxment  on  its  face  a  mortgage 
was  intended  bj  the  parties  to  operate  as  a  conditional  sale,  or  to  torn  the  real 
transaction  into  one  of  a  different  character. 

A  power  of  sale  in  a  mortgage  is  in  practice  nnusnal  if  not  unknown  in  this  state, 
and  ought  not  to  be  recognized  in  any  case  unless  conveyed  by  an  express  grant 
and  in  clear  and  explicit  terms. 

Gleason,  being  liable  to  an  accounting,  was  properly  joined  as  a  party  defendant, 
and  even  if  not,  it  was  apparent  on  the  bill  itoelf,  and  the  objection,  if  not  ouule 
by  demurrer  to  the  bill  or  in  the  answer,  should  be  considered  as  waived  and  aa 
coming  too  late  when  made  at  the  hearing. 

Appeal  from  Chancery.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court.  At  the  March  Term,  1860,  Aldis,  Ch.,  the 
court  of  chancerj  decreed  that  the  bill  be  dismissed  with  costs.  This 
decree  was  upon  a  full  hearing  of  the  case,  but  was  strictly  pro  forma 
and  made  to  enable  the  parties  to  have  a  decision   in  the   supreme 

*This  case  was  argued  at  the  August  Terms,  Washington  county,  1860  and 
1861,  and  reargued  at  the  General  Term,  Noyember,  1863,  an4  tl^e  opinloi)  delivered 
at  the  prosit  term.  ^ 
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court,  before  incurring  the  delay  and  expense  of  an  accounting.     Ap- 
peal by  the  orator. 

J.  A,   Wing^  for  the  orator. 

1.  Did  the  deed  and  bond  of  the  8th  or  9th  of  January,  1858, 
constitute  a  mortgage?  If  so,  it  is  still  a  mortage,  and  the  orator 
has  a  right  to  redeem.  French  v.  Sturtevant^  8  Greenleaf,  246,  (read 
from  page  25U,  which  shows  the  difference  between  common  law  and 
the  statutes  of  Maine  and  Mass.) 

2.  The  literal  definition  of  mortgnge,  as  iis  name  imports,  is 
^^  dead  pledge,"  but  practically  a  security  for  the  performance  of  some 
act,  or  the  payment  of  some  debt,  Montgomery  v,  Chadwicky  7  Clark's, 
Iowa,  114. 

8.  No  particular  form  of  words  Is  necessary  to  constitute  a 
mortgage.  The  great  question  in  equity  is,  what  did  the  parties  in- 
tend— ^what  was  the  agreement  upon  which  their  minds  met?  Old' 
ham  V.  Evlly^  2  J.  J.  Marshall,  118. 

4.  Both  bonds  speak  of  indemnity  and  security,  and  of  the  obli- 
gors* putting  no  impediment  in  the  way  of  the  orator's  redeeming ; — 
all  which  terms  are  inconsistent  with  auy  contract  but  a  mortgage. 
Baxter  v.  Child,  89  Maine,  110  ;  Waters  v.  Eandall,  6  Met.  879  ;  4 
Kent's  Com,  142 ;  Hughes  v.  Edward,  9  Wheat.  489 ;  Hickoh  v. 
Low,  10  California,  197,  read  209  and  210 ;  Ruthorgh  v.  Ludwick, 
81  Penn.  State  R.,  181,  (read  pages  138  and  139.) 

5.  There  was  no  discharge  of  the  debt  at  the  time  of  the  execu- 
tion of  the  papers.  The  bond  was  therefore  what  it  purports  to  be, 
security  and  indemnity,  and  not  a  sale  with  a  right  of  redemption. 

It  therefore  follows  that  the  right  to  redeem  is  inseparably  con- 
nected with  it,  and  any  agreement  to  prevent  a  redemption  is  void. 
2  Story's  Equity,  §  1019,  and  cases  there  cited  ;  5  Gray»  (Mass.)  505  ; 
Bailey  v.  Bailey,  AdmW,  2  John,  Ch,  80  ;  Holridge  v,  GiUipsie,  22 
Penn.  State  R.  171 ;  Wood  v.  WUlard,  4  Kent.  1 43  ;  Baxter  v.  ChUd  & 
wife,  39  Maine,  110  ;  Catlin  v,  Chittenden  &  Co.,  Bray,  168  ;  Lee  v. 
Evans,  8  Cal.  424 ;  Campbell  v,  Worthington,  6  Vt.  448 ;  Baxter 
V.  WUley,  9  Vt.  276 ;  Henry  v.  Davis,  7  Johns.  Ch.  40.  See  also 
Wright  v.  Bates  &  NUes,  18  Yt.  841  ;  Hyndman  v.  Hyndman,  19 
Vt.9. 

6.  If  the  writings  import  a  n^ortgnge,  parol  testtmonjr  cannol  be 
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admitted  to  vary  them.     Bailey  v.  Bailey^  AdmW^  5  Gray,  505  ;  Wood 
V.  Wa«ac€,  22  Penn.  State  R.  171 ;  9  Vt.  276. 

7.  Was  Rolla  Gleason  properly  made  a  party  to  the  bill? 

8.  The  orator  had  no  right  under  the  bond  to  call  the  fund  out  of 
the  hands  of  Gleason  ;  it  belonged  to  the  obligors,  and  of  its  amount 
the  orator  could  know  nothing  without  discovery.  Hence  the  orator 
had  the  right,  and  it  was  his  duty,  (the  obligors  neglecting,)  to  com- 
pel a  discovery  of  the  amount,  and  where  the  fund  was.  McConntU 
Y.McGonnell,  II  Vt.  291;  Gato  y.  Early,  2  Stuart,  214,  (cited  2 
U.  S.  E.  Digest,  436,  §§  544-543  ;)  Crambs  v.  Demming,  7  Cowen, 
887 ;  Ddaware  v.  E version^  1  Paige,  431,  (cited  2  D.  S.  Dig,  437, 
§  580  ;  2  U.  S.E.  Dig. 434,  §  496  ;)  Cadwelly.  TaggaH,^  Peter8,190  ; 
West  V.  Randall^  2  Mason,  181 ;  Smith  v.  Rogers^  1  Stewart  &  Port. 
807,  (cited  U.  S.  Dig.  436,  §  642  ;)  Sanborn  v.  Kittredge  et  a/.,  20 
Vt.  632 ;  WdUr  v.  AmoU,  3  English.  67,  (cited  9  U.  S.  Dig.  156, 
S§  42-43 ;)  4  Gratt.  270,  (cited  10  U.  S.  D.  185,  §  589 ;)  2  Strobb. 
E.  262,  (cited  10  U.  S.  Dig.  174,  §360;)  Carey  v.  Hoxie,  11 
Greer,  645,  (cited  14  U.  S.  Dig.  230,  §  398  H  seq.;)  Oilman  v.  John^ 
Bon^  14  Greer,  683,  (cited  14  U.  S.  Dig.  230,  §  405 ;)  Flagg  v.  ifo. 
ton,  2  Sumner,  437. 

9.  It  would  be  impossible,  therefore,  for  the  court  to  make  an 
equitable  adjustment  of  all  the  matters,  unless  Gleason  is  a  party  to 
this  bill.  First  Con.  Soc,  in  Raytihavi,  23  Pick.  148 ;  Executors  of 
Brashur  v.  Van  Cortland,  2  Johns.  Ch.  246 ;  Joslyn  v.  Hamilton, 
7  Ala.  862,  (cited  2  U.  S.  E.  D.  438,  §  609  ;)  Cummings  v.  Maynard, 
11  Paige,  596 ;  Day  v.  Cummings,  19  Vt.  469 ;  Hartford  v.  Chip- 
man,  21  Conn.  488. 

T.  P.  Redfidd  and  Dillingham  d  Durant,  for  the  defendants. 

Tho  relation  between  the  parties  was  not  that  of  mortgagor  and 
mortgagee. 

From  the  relation  of  the  parties,  and  the  whole  scope  and  tenor  of 
the  bond,  it  is  obvious  that  the  contract  was  not  a  mortgage,  but 
simply  a  right  to  re-purchase  by  reimbursing  the  defendants  what 
they  should  be  compelled  to  pay,  in  order  to  protect  the  title  for  the 
term  of  three  years. 

A  mortgage  is  collateral  to,  and  an  incident  of,  some  debt ;  that  re^ 
htion  implies  mutuol  rights  and  dviies^ 
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There  was  no  debt  which  the  orator  owed  the  defendants,  which  is 
the  true  criterion  of  a  mortgage. 

If  there  be  a  loan  or  antecedent  debt,  and  the  conveyance  do  not 
extinguish  the  debt,  but  is  collateral  to,  and  as  a  security  for  the  debt, 
then  it  is  a  mortgage,  otherwise  it  is  not.  2  Bouvier's  Dictionary, 
179  ;  Ekk»  v.  Eicks  db  Morris^  5  Gill  &  Johns.  75 — opinion  of  Blanch, 
Chancellor;  Chitty's  £q.  Dig.  1482,  §6,  and  cases  there  cited;  2 
Edw.  Ch.  R.  138 ;  Holmes  v.  Chant,  8  Paige,  243,  Walworth,  Chaa- 
cellor ;  Olover  v.  Paine^  19  Wend.  518  ;  Sweetland  v.  Sweedand^  8 
Mich.  482 ;  Conway's  Executors  v.  Alexandery  2  Curtis,  U.  S. 
B.  516. 

The  orator's  bond  expressly  provides  that  he  may  reimburse  and 
redeem,  if  he  chooses. 

The  orator  had  the  right  to  re-purchase  within  three  years,  bat 
there  was  no  duty  upon  the  orator ;  nor  was  there  a  subsisting  debt 
which  the  defendants  could  enforce. 

In  Ooodman  v.  Orierson^  2  B.  &  B.  274,  Lord  Makiters  says : 
**  The  fair  criterion  by  which  to  determine  whether  a  deed  be  a 
mortgage  or  not,  is  by  asking,  were  the  remedies  mutual  and  re- 
ciprocal, and  has  the  grantee  all  the  remedies  to  which  the  grantor  is 
entitled?" 

This  criterion  is  affirmed  by  the  authorities  quoted  above.  Bee 
also  Henry  v.  Bell,  5  Vt.  393. 

The  terms  "  redeem  "  and  "  re-purchase  "  are  synonymous.  2 
Edw.  Ch.  138. 

a.  The  express  provision  in  the  bond,  that  the  defendants  thall  not 
sell  within  three  years,  is,  by  a  well  admitted  rule  of  construction,  an 
implied  atUhority  to  sell  after  the  limitation  expires* 

If  the  said  Briggs  shall  pay  or  offer  to  pay  within  the  three  years, 
''  then  the  defendants  shall  re-deed,"  if  otherwise,  ''  then  they  shall 
hold  the  same  as  their  own.*' 

Expressio  wiM  exclusio  aUerius. 

U.  Parol  evidence  is  admissible  to  show  the  understanding  of 
the  parties,  and  when  the  intent  is  shown  the  decree  will  be  in  ac- 
cordance with  it.  Conway,  Ex,,  v.  Alexander,  7  Cranch,  218  ;  Lead- 
ing Cases  in  Equity,  3  vol.  416-417 ;  Flagg  v.  Mann,  14  Pick.  467 ; 
{imiard  on  Real  Property,  401,  §  42  ;  Fonb,  £q«  472 — note ;  Camp^ 
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bell  V.  Worihinffton,  6  Vt.  448  ;  Lovrry  v.  Adams,  22  Vt.  160  ;  18 
Peters,  89;  2  Freeman,  70-86,  144,  153;  1  Vernon,  191,  268;  1 
Forrest,  62 ;  Sclwyn'a  Cases  in  Chancery,  10 ;  2  Chan.  Rep.  275 ; 
19  Vesey,  Jr.,  412 ;  4  Sch.  &  Lef.  373  ;  EUand  r,  Eud/ord,  7  Ala* 
bama,  724  ;  Hicks  v.  Eich  db  Morris,  5  Gill  &  Johnson,  75  ;  RussM 
T<  Southard  et  al.,  12  Howard,  139. 

If  the  orator  then  understood  it  as  he  now  claims  it,  as  con8titu«> 
ting  a  mortgage,  he  is  estopped  from  setting  it  up  as  a  mortgage,  for 
he  proclaimed,  after  writing  the  bond  and  reading  portions  of  it,  and 
before  the  defendants  would  sign  it,  that  it  could  not  be  so  construed. 
See  Strong  v.  EUswrth,  26  Vt  366 ;  1  Hilliard  on  Real  Property, 
425.  §  43  ;  1  Story's  Equity,  §  134— note  3. 

To  enforce  it  now  would  be  against  equity.  Cathcart  v.  Robinson, 
4  Peters,  264 ;  2  Story's  Equity,  769,  note  and  cases  cited ;  OaU  y. 
Johnson,  9  Alabama,  151. 

We  submit  that  in  any  event  the  defendants  had  the  power  and 
right  to  sell.  See  Hill  on  Trustees,  476.  And  with  them  there  was 
a  necessity  to  do  so  And  when  nearly  eight  years  have  elapsed,  and 
neither  Briggs  nor  his  representativ^^-^hefore  or  since  the  bill  was 
filed — has  ''  offered  to  reimburse,"  is  there  a  case  that  calls  for  or 
that  will  warrant  a  court  of  equity  to  overturn  the  title  of  the  pur- 
chaser and  institute  another  chapter  of  lawsuits  upon  the  covenants 
in  the  defendants'  deed  to  Whitcomb  ? 

Kblix>60,  J.  On  the  20th  of  September,  1851,  the  orator,  Wil- 
liam P.  Briggs,  now  deceased,  by  whom  this  suit  was  originally 
commenced,  and  in  whose  right  it  is  now  prosecuted  by  his  executori 
was  indebted  to  Joseph  Reed  of  Montpelier  on  two  promissory  notes, 
both  of  which  were  signed  by  him,  and  one  of  which  was  signed  by 
the  defendants  Cooper,  Russell,  and  Whipple  as  his  sureties,  and  th^ 
other  of  which  was  signed  by  Ransom  Jones  as  his  surety.  Both  of 
these  notes  had  then  been  over  due  for  several  years.  There  was 
then  due  for  priiieipal  and  interest  on  the  note  signed  by  the  defend- 
ants Cooper,  Russell,  and  Whipple  as  sureties  a  sum  exceeding  twen- 
ty-one himdred  dollars,  and  on  the  note  signed  by  Jones  as  surety  a 
sum  exceeding  three  hundred  dollars.  At  the  same  time,  Briggs  was 
indebted  to  tj^  I^atioual  Life  Insurance  Company  at  Montpelier  on 
anpfi&er  note  wiiifoh  was  signed  by  him  and  also  by  the  dofendantSi 
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Russell  and  Whipple  and  Saul  Bishop  and  Merrill  Fellows  as  his 
sureties,  on  which  there  was  then  due  for  principal  and  interest  ahout 
eleven  hundred  dollars,  and  this  note  also  had  been  for  some  time 
6ver  due.  After  the  defendants  Cooper,  Russell,  and  Whipple  be- 
came sureties  for  Briggs  on  the  note  to  Joseph  Reed  above  men- 
tioned or  on  the  debt  represented  by  that  note,  Briggs  and  one  Lyman 
Field,  who  was  originally  a  principal  with  the  said  Briggs  on  the 
said  debt,  executed  to  them  a  quit-claim  deed  of  certain'  lands'  in  the 
town  of  Worcester,  or  of  an  interest  or  share  therein, — which  deed, 
though  absolute  in  form,  was  intended  and  understood  by  the  parties 
thereto  to  be  a  security  and  indemnity  to  the  grantees  named  therein 
for  or  on  account  of  their  liability  as  sureties  as  above  stated.  The 
land  conveyed  by  this  deed,  though  numbering  many  hundred  acres, 
was  wild  and  uncultivated,  and  of  uncertain  value.  Suits  were  com- 
menced on  the  20th  of  September,  1851,  or  about  that  time,  by  writs 
returnable  to  the  Washington  County  Court,  on  the  notes  above  men- 
tioned, by  the  payees  against  the  makers  of  the  same  respectively, 
and  the  writs  in  the  said  suits  having  been  delivered  to  the  defendant 
Gleason,  who  was  then  a  deputy  sheriff  of  the  county  of  Chittenden, 
for  service,  he  attached  thereon  all  the  personal  property  of  Briggs 
which  was  subject  to  attachment,  and  also  his  real  estate,  including 
the  home  farm,  on  which  he  then  lived,  situated  in  the  town  of  Rich- 
mond. These  attachments  were  made  on  the  22d  of  September, 
1851, — ^that  in  favor  of  the  Life  Insurance  Company  being  the  first 
in  priority, — and  all  of  the  attachments  on  the  personal  property  were 
subject  to  the  lien  of  certain  attachments  on  writs  against  Briggs 
before  that  time  made  by  Gleason  as  deputy  sheriff,  and  of  certain  exe- 
cutions against  Briggs  which  Gleason,  as  deputy  sheriff,  then  held  in 
his  hands  for  collection,  and  which  he  had  levied  on  the  same  prop- 
erty. The  personal  property  so  attached,  consisted  of  a  large  number 
of  cows,  young  cattle,  oxen,  horses,  and  the  hay,  grain  in  the  straw, 
and  other  farm  produce  on  the  farm  of  Brfggs,  and  other  articles. 
On  the  13th  of  November,  1851,  which  was  before  the  return  of  the 
writs  in  favor  of  Mr.  Reed  and  the  Life  Insurance  Company  and 
while  those  writs  were  still  in  Gleason's  hanJs,  the  cows  and  other 
stock  which  had  been  attached  on  these  writs  as  above  mentioned, 
were  sold  by  Gleason,  with  the  consent  in  writing  of  Briggs,  and  the 
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proceeds  of  the  sales,  amounting  to  about  one  thousand  dollars,  were 
received  bj  Gieason.  The  writs  in  favor  of  the  Life  Insurance 
Company  and  Mr.  Reed  were  duly  returned  and  entered  in  court, 
and  judgments  were  rendered  in  those  suits  against  the  defendants 
therein  respectively  in  the  county  court  for  Washington  county  at  the 
March  Term^  1852,  and  executions  on  these  judgments  were  issued 
and  delivered  to  Gieason  as  deputy  sheriff  for  levy  and  collection. 
On  the  26th  of  April,  1852,  while  holding  these  executions  in  hi£( 
hands,  Gieason  sold  at  public  auction  the  residue  then  remaining  of 
the  personal  property  which  had  been  attached  as  above  stated,  but 
the  executions  were  returned  unsatisfied,  and  alioi  executions  were 
subsequently  issued  on  each  of  the  three  judgments,  which  were  also 
delivered  to  Gieason  as  deputy  sheriff  to  levy.  These  alioB  execu* 
tious  were  levied  by  Gieason  on  the  home  farm  of  Briggs  in  Rich- 
mond, or  on  the  equity  of  redemption  of  Briggs  in  that  farm, — the 
two  executions  in  favor  of  Mr.  Reed  being  levied  in  July,  1852,  and 
the  execution  in  favor  of  the  Life  Insurance  Company  being  levied 
in  August,  1852ft  These  levies  were  in  fact  made  for  the  benefit  of 
the  sureties  of  Briggs  on  the  notes  included  in  the  respective  judg* 
ments  on  which  the  executions  were  issued,  and  the  interest  of  the 
execution  creditors  in  these  levies  respectively  was  subsequently  duly 
conveyed  to  the  defendant  Hodges,  who  held  the  same  for  the  benefit 
of  the  sureties.  At  the  time  when  these  levies  were  made,  the  prem« 
ises  levied  upon  were  subject  to  the  incumbrance  of  a  mortgage 
deed  executed  by  Briggs  on  the  6th  of  August,  1850,  to  one  George 
Rowland  of  Boston,  for  the  benefit  of  Thomas  Reed  of  Montpelier, 
to  secure  the  payment  of  a  note  for  five  thousand  dollars  with  inter* 
est  thereon  annually.  On  the  8th  of  January,  1858,  which  was  a 
very  few  days  before  the  expiration  of  the  time  allowed  by  statute  for 
the  redemption  of  the  premises  from  the  levies  above  mentioned, 
Briggs  and  the  defendants  Cooper,  Russell,  and  Whipple,  after  some 
preliminary  negotiation,  entered  into  an  agreement  which  was  put  in 
writing,  and  consisted  of  a  quit-claim  deed  of  that  date  executed  by 
Briggs  to  these  defendants,  conveying  the  land  referred  to  and  in- 
cluded in  these  levies,  and  a  bond  in  the  penal  sum  of  fifteen  thou- 
sand dollars  of  the  same  date  executed  by  them  to  Briggs.  The 
whole  controversy  in  this  case  depends  mainly  on  the  effect  which 
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shall  be  giyen  to  the  provisions  of  this  boud.  The  present  suit  waa 
commenced  by  Briggs  in  his  life-time  and  is  now  since  his  decease 
prosecuted  bj  his  executor,  on  the  claim  that  this  deed  and  bond, 
taken  together,  created  the  relation  of  mortgagor  and  mortgagees 
between  himself  and  these  defendants,  and  that  he,  as  mortgagor, 
was  entitled  to  redeem  the  land  so  conveyed  to  the  defendants  from 
the  claims  which  they  were  properly  entitled  to  assert  under  the  con* 
ditions  of  the  bond  as  incumbrances  upon  the  land.  The  orator's  bill 
is  in  substance  a  bill  to  redeem  this  alleged  mortgage,  and  this  suit 
was  commenced  on  the  27th  of  August,  1856. 

No  question  is  made  by  these  defendants  that  a  bond  was  executed 
by  them  to  Briggs  at  the  time  of  the  execution  of  his  quit-claim 
deed  to  them  ;  but  they  claim  that  the  bond  presented  by  him  as  the 
bond  executed  by  them  to  him  on  that  occasion  is  spurious  and  was 
forged  by  him,  and  that  another  bond,  a  copy  of  which  is  annexed  to 
the  answer  of  Whipple,  was  the  true  and  only  bond  which  was  ever 
at  any  time  executed  by  them  to  him  in  respect  to  the  land  conveyed 
by  his  deed  to  them«  The  bitter  and  excited  feelings  which  are  ap- 
.  ^^M^nt  TifK^n  the  bill,  answers^  and  testimony  in  this  case  are  to  be 
mtt^btit«id  \n  a  large  measure  to  the  all^atioDs  on  the  part  of  the 
d^endante  in  respect  to  the  geouineness  of  the  instrument  presented 
}yf  Briggs  as  Ihe  true  bond  executed  to  him  by  them,  and  to  the  pos- 
itive character  of  the  issue  made  by  them  on  that  point.  The  testi- 
itiptiy  in  re§pect  to  the  question  as  to  which  of  the  bonds  was  the 
true  bo^  does  not  leave  the  subject  free  from  mysteiy  or  doabt,  bat 
our  examination  of  the  testimony,  and  particularly  of  the  instrument 
which  is  sought  to  be  impeached,  impresses  us  with  the  belief  that 
the  preponderance  is  in  favor  of  the  claim  of  Briggs  and  of  the  gen- 
uineness of  the  bond  presented  by  him.  There  is  no  donbt  that  the 
signatures  of  Cooper,  Russell,  fuid  Whipple  to  the  boud  presented  by 
Briggs  are  genuine,  and,  in  ftust,  they  ue  admitted  so  to  be  by  eacb 
T>f  these  defendants  in  their  testimony.  The  genuineness  of  the  8ig« 
natures  being  established,  the  natiutd  and  fair  presomptioa  would  be 
l^t  the  instrument  to  which  those  signatures  were  subscribed  was 
itself  genuine,  and  the  evidence  on  ihe  part  of  the  defendants  faib  to 
satisfy  us  that  this  presumption  is  not  well  founded.  We  do  not  dis- 
cover any  substantial  differeooe  between  the  provisions  of  the  one 
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bond  and  those  of  the  other,  so  far  as  they  affect  the  character  of 
the  relations  between  Briggs  and  these  defendants,  or  the  general 
character  of  either  instrument,  and  we  regard  the  same  reason  or 
ground  of  decision  as  applicable  to  both  alike. 

It  being  settled  that  the  bond  presented  by  Briggs  is  a  genuine 
and  valid  instrument,  we  proceed  to  consider  its  terms  and  effect. 
In  the  condition  of  the  bond  it  is  stated  inter  alia^  after  reciting  the 
execution  of  the  quit-claim  deed  from  Briggs  to  Cooper,  Russell,  and 
Whipple,  that  they,  Cooper,  Russell,  and  Whipple,  have  agreed  with 
Briggs  to  paj  the  debt  and  judgment  in  favor  of  Mr.  Reed  on  which 
they  were  sureties  as  above  stated  ^^  to  the  said  Reed,  and  the  intent 
of  the  said  deed  is  t«  indemnify  and  save  harmless  the  said  Cooper, 
Russell,  and  Whipple  for  such  payment,  and  for  the  payment  or  re- 
demption of  two  other  levies  upon  the  lauds  of  the  said  Briggs," — 
referring  to  and  describing  the  levy  in  favor  of  Mr.  Reed  on  his  ex- 
ecution against  Briggs  and  Ransom  Jones,  and  the  levy  on  the  exe- 
cution in  favor  of  the  Life  Insurance  Company,  already  mentioned, — 
^^  and  this  deed  is  to  be  indemnity  and  security  in  addition  to  the 
security  of  the  lands  of  the  said  Briggs  in  the  town  of  W^nrcestsr^ 
which  are  and  have  long  been  in  the  hands  of  the  said.Cooper^ 
Russell,  and  Whipple  as  security  for  the  said  Reed  del)U"  Then 
follow  provisions  in  respect  to  the  leasing  of  the  land  by  Cooper, 
Russell,  and  Whipple  for  a  period  not  exceeding  three  years  from 
the  1st  of  JL{>ril,  1853,  and  the  application  of  the  rents  .and  profits, 
over  aod  above  taxes  and  necessHry  repairs,  upon  these  debts  and 
jiMlgments  aikd  upon  the  mortage  to  Rowland,  first  to  keep  down 
the  interest  thereon,  and  then  to  apply  the  balance  in  reduction  of  the 
debt  doe  to  Mr.  Reed.  The  bond  further  provides  that  Cooper,  Rus- 
sell, and  Whipple  shall  not  sell  the  land,  or  any  portion  of  it,  during 
this  period  of  three  years  without  the  consent  in  writing  of  Briggs, 
and  that  they  shall  purchase  in  and  hold  the  title  under  all  of  the 
levies  referred  to  within  the  said  period  of  three  years,  and  make 
the  same  secure  to  them  for  the  benefit  of  Briggs,  and  shall  prevent 
the  title  from  being  lost  by  a  foreclosure  of  the  mortgage  to  Rowland 
during  the  sajue  period,  so  ^^  that  Briggs  may  redeem  if  he  chooses 
ae  to  do."  It  is  abo  provided  that,  ^^  if  at  the  end  of  the  said  three 
years,  or  at  any  time  during  the  said  period,  Briggs  shall  pay,  or 
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offer  to  pay  in  money  the  amount  of  the  two  debts  of  the  said  Ileed 
then  remaining,  and  what  may  remain  of  thd  debt  or  levy  of  the 
Life  Insurance  Company  which  the  personal  property  attached 
thereon  shall  be  found  insufficient  to  pay,  the  said  Cooper,  Russell, 
and  Whipple  shall  forthwith  re-deed  the  said  Jand  to  the  said  Briggs, 
suliject  to  any  lease  they  may  have  given  to  any  tenant  of  the  same." 
•  •  •  ((  And,  if  at  the  end  of  the  said  three  years,  the  said 
Cooper,  Russell,  and  Whipple  shall  not  have  been  reimbursed,  or  of- 
fered to  be  reimbursed,  in  money  for  the  balance  of  the  debts  afore- 
said which  may  remain  due  and  unpaid  in  their  hands,  then  they  are 
to  hold  said  lands  as  their  own  property  free  and  clear  of  all  claim 
by  the  said  Briggs,  they  putting  no  impediment  or  obstacle  in  the 
way  of  the  said  Briggs  paying  said  debts  and  redeeming  the  said 
lands."  These,  in  substance,  are  the  provisions  of  the  bond,  though 
not  stated  in  precisely  the  same  consecutive  order  in  which  they  ap- 
pear in  that  instrument. 

It  is  a  familiar  principle  that  when  several  instruments  are  exe- 
cuted at  one  and  the  same  time,  between  the  same  parties,  and  upon 
the  same  subject  matter,  they  are  to  be  treated  as  one  instrument 
and  construed  together.  Reed  v.  Field  &  Briggs^  15  Vt.  672  ;  Strong 
V.  Barnes,  11  Vt.  221 ;  Raymond  v.  Roberts,  2  Aik.  204.  The  deed 
from  Briggs  to  Cooper,  Russell,  and  Whipple,  and  the  bond  executed 
by  them  to  Briggs  are  accordingly  to  be  construed  as  they  would 
have  been  if  the  substance  of  the  bond  had  been  incorporated  into 
the  deed  itself,  or  as  if  both  constituted  but  a  single  instrument.  It 
is  claimed  on  the  part  of  the  orator  that  the  deed  and  bond  constituted 
a  conveyance  in  mortgage,  while,  on  the  part  of  the  defendants,  it  is 
insisted  that  the  transaction  was  in  fact  a  conditional  sale,  or  a  sale 
with  an  agreement  for  a  repurchase  within  a  given  time.  To  ascer- 
tain the  intent  i>f  the  parties  in  entering  into  a  contract  or  agreement, 
in  a  case  where  that  intent  upon  the  face  of  the  instrument  is  doubt- 
ful, or  the  language  used  by  them  will  admit  of  more  than  one  in- 
terpretation, the  court  will  look  at  the  situation  and  motives  of  the 
parties  making  the  contract  or  agreement,  its  subject  matter,  and  the 
object  to  be  attained  by  it,  and  will  allow  these  circumstances  to  be 
shown  by  parol  evidence  notwithstanding  the  contract  itself  is  in 
writing.     Lowry  et  al.  v.  Adams,  22  Vt.  160.     But  we  discover  no 
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ambiguity  in  the  terms  of  this  bond,^and  no  necessity  to  resort  to 
parol  evidence  of  extraneous  facts  for  a  proper  understanding  of  its 
provisions ;  and^  in  such  cases,  instruments  of  this  character  should 
always  be  construed  according  to  the  intentions  of  the  parties,  to  be 
derived  from  the  instrument  itself.  Graham  v.  Stevenn^  34  Vt.  166. 
It  is  apparent  that  the  distinct  and  primary  object  of  the  bond  was 
to  assist  Briggs  by  giving  him  further  time  to  relieve  the  premises 
conveyed  by  the  deed  from  the  incumbrances  to  which  those  prem- 
ises were  then  subject.  A  mortgage  is  defined  to  be  a  conveyance  of 
an  estate,  by  way  of  pledge,  to  secure  a  debt  or  the  performance  of 
some  act,  such  as  the  payment  of  money  or  the  furnishing  of  an  in-* 
demnity,  and  to  become  void  on  payment  or  performance  agreeably 
to  the  prescribed  condition.  4  Kent's  Cora.  133 ;  1  Washburn  on 
Real  Property,  475.  In  2  Story's  Equity  Jurisprudence,  §  1018,  it 
is  said  that  ^'  in  determining  what  constitutes  a  mortgage,  the  parties 
iilar  form  or  words  of  the  conveyance  are  unimportant,  and  it  may 
be  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that  when- 
ever a  conveyance,  assignment,  or  other  instrument,  transferring  an 
estate  is  originally  intended  between  the  parties  as  a  security  for 
money,  or  for  any  other  incumbrance,  whether  this  intention  appear 
from  the  same  instrument  or  from  any  other,  it  is  always  considered 
in  equity  as  a  mortgage,  and  consequently  is  redeemable  upon  the 
performance  of  the  conditions  or  stipulations  therein  expressed." 
And  in  4  Kent's  Commentaries,  144,  note^  it  is  said  that  if  it  be 
doubtful  whether  a  mortgage  or  a  conditional  sale  was  intended,  courts 
of  equity  always  incline  to  treat  the  transaction  as  a  mortgage,  as 
more  benign  in  its  operation.  The  condition  of  the  bond  has  all  the 
elements  of  a  condition  of  defeasance.  It  was  executed,  not  as  a 
subsequent  and  independent  agreement,  but  at  the  same  time  with  the 
deed ;  and  it  shows  very  distinctly  that  it  was  contemplated  by  the 
obligors  as  well  as  by  Briggs  that  Briggs  should  redeem  the  estate 
conveyed  from  the  incumbrances  then  existing  upon  it.  The  terms 
used, — such  as  '^  indemnity  and  security  in  addition  to  the  security  of 
the  lands  of  the  said  Briggs  in  the  town  of  Worcester,"  etc.,  *  * 
**  so  that  the  said  Briggs  may  redeem  the  same  if  he  chooses  so  to 
do," — **  re-imburse," — "  paying  said  debts  and  redeeming  said  lands," 
— all  are  such  as  are  strongly  characteristic  of  a  mortgage,  and  very 
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plainly  imply  that  there  was  an  indebtedness  on  the  part  of  Briggs 
which  was  intended  to  be  kept  on  foot,  and  that  the  estate  conveyed 
by  the  deed  was  taken  for  the  security  of  that  indebtedness.  Cooper, 
Russell,  and  Whipple  were  the  sureties  of  Briggs,  and  if  the  title  of 
Briggs  to  the  land  levied  on  had  failed,  their  liability  as  his  sureties 
would  have  continued,  and  they  would  have  had  a  remedy  against 
Briggs  for  any  payment  made  by  them  on  the  debt.  There  was  no 
extinguishment  by  them  of  any  debt  against  Briggs  in  presenile  and 
no  agreement  on  their  part  to  pay  the  note  and  mortgage  to  Bowland 
or  to  indemnify  Briggs  against  any  suit  or  claim  on  that  note.  The 
land  conveyed  to  them  by  Briggs  was  to  be  held  by  them  as  ^*  indem- 
nity and  security  in  addition  to  the  security  of  the  **  Worcester  lands ; 
and  it  is  not  questioned  that  the  Worcester  lands  were  held  by  them 
aa  a  security  in  the  nature  of  a  mortgage.  It  is  said,  on  the  part  of 
the  defendants,  that  there  was  no  debt  existing  from  Briggs  to  them ; 
but  there  was  a  debt  which  was  capable  of  being  enforced  against 
the  property  which  Briggs  conveyed  to  them,  and  the  absence  of  any 
personal  liability  on  the  part  of  Briggs  to  pay  the  money  advanced 
or  to  be  advanced  by  them  in  satisfaction  of  the  levies  is  not  a  con- 
clusive test  whether  the  conveyance  was  intended  to  be  absolute,  or 
a  security  merely.  It  was  not  necessary  that  there  should  be  a  lia- 
bility on  the  part  of  Briggs  to  pay,  as  well  as  on  the  part  of  his 
grantees  to  release  or  re-convey  on  being  paid,  to  constitute  the  tr&ns^ 
action  a  mortgage  ;  yet  the  want  of  this  mutuality  is  proper  to  be 
considered  in  determining  whether  the  transaction  was  a  mortgage 
or  not,  though  it  is  not  of  itself  decisive.  K  a  debt  capable  of  be- 
ing enforced  in  any  way  against  either  the  person  or  the  property  of 
Briggs  was  purposely  kept  on  foot,  and  if  the  conveyance  by  him  was 
intended  to  secure  the  payment  of  that  debt,  the  transaction  was  in 
fact  a  mortgage,  and  the  estate  was  defeasible  and  redeemable,  al- 
though there  was  no  covenant  or  other  personal  obligation  on  his  part 
tb  pay  the  money.  Flagg  v.  Mann^  2  Sumn.  684  ;  Broum  v.  Z>etc^, 
1  Sandf.  Ch.  R.  56  ;  1  Washburn  on  Real  Property,  481 ;  OraKamv. 
Stevens,  ubi  supra.  If  the  land  conveyed  by  Briggs  was  to  be  held 
by  Cooper,  Russell,  and  Whipple  as  "  indemnity  and  security ^*^  it  is 
apparent  that  there  was,  in  the  contemplation  of  the  parties  to  the 
^eed  aad  bond  an  existing  debt^  for  which  tlie  land  Was  to  be  held  as 
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snch  iDdemnity  and  secarity,  and  that  the  relation  of  principal  and 
surety  between  Briggs  and  these  defendants  was  expected  still  to 
continue.  This  view  of  the  case  is  strengthened  by  the  considera- 
tion that  the  transaction  lacks  the  leading  and  characteristic  element 
of  a  sale ;  as  no  snm  or  equivalent  was  agreed  upon  by  the  parties 
to  the  deed  as  a  price  for  property  Bold  by  the  grantor  and  purchased 
by  the  grantees.  Although  these  defendants  insist  that  the  transac- 
tion was  a  scUe  with  a  condition  of  re-purchase,  yet  neither  of  them, 
in  answer  or  in  testimony,  makes  any  mention  of  a  price  as  for  a  sale 
of  the  farm  agreed  upon  between  Briggs  and  themselves  except 
Whipple,  who,  in  his  testimony  (answer  to  94th  interrogatory,)  says 
tliat  ^^  the  Bowland  mortgage  was  a  part  of  the  price  of  the  farm.'' 
But  Whipple,  in  his  answer  to  the  orator*s  bill  says  that  the  deed 
and  bond  contain  the  whole  agreement  between  Briggs  and  Cooper, 
RusseU,  and  himself,  and  this  statement  is  not  varied  by  the  answers 
of  the  other  defendants.  We  think  that  it  is  apparent,  on  the  face 
of  the  deed  and  bond,  that  the  premises  conveyed  by  the  deed  were 
conveyed  to  be  held  as  a  security  for  a  debt  which  was  to  be  kept  on 
foot,  and  that  no  debt  against  Briggs  was  extinguished  or  discharged 
in  the  present  tense,  at  the  time  these  instruments  were  executed,  or 
was  intended  so  to  be.  The  two  instruments  must  consequently  be 
treated,  when  taken  together,  as  creating  a  security  in  the  nature  of 
a  mortgage. 

If  the  transaction  between  the  parties  was  in  fact  a  mortgage,  the 
right  of  redemption  attached  as  an  inseparable  incident,  created  by 
law,  which  could  not  be  waived  by  agreement.  The  principle  has 
been  uniformly  asserted  and  applied  in  such  cases  that  ^^  if  once  a 
mortgage,  always  a  mortgage,"  and  it  cannot  be  made  otherwise  by 
any  agreement  of  the  parties,  made  at  the  time  of  the  execution  of 
the  deed  of  conveyance,  or  upon  any  future  contingency  whatever. 
Baxter  v.  WiUey,  9  Vt.  276 ;  Wright  v.  Bates,  13  Vt.  341  ;  OaUin  v. 
Ohiitenden  &  Co.,  Brayton's  Rep.  163  ;  4  Kent's  Com.  143  ;  1  Wash- 
bum  on  Real  Property,  496.  In  Bayley  v.  Bayley,  Adm'r,  5  Gray, 
606,  it  is  said  by  Shaw,  Ch.  J.,  that  •'  though  it  be  ever  so  strongly 
expressed  that  the  estate  shall  be  absolute  if  the  money  is  not  paid  at 
the  day  fixed,  such  stipulation  would  be  void,"  and  that  **'  it  does 
not  depend  upon  the  intent  of  the  parties ;  because  it  is  an  intent 
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contrary  to  the  rules  of  law,  which  the   law  will  not  carry  into 
effect." 

It  is  insisted  by  the  defendants  that  even  if  the  deed  and  bond, 
when  construed  by  themselves  and  without  reference  to  extrinsic  facts, 
are  to  be  treated  as  creating  a  security  in  the  nature  of  a  mortgage, 
parol  proof  is  admissible  to  show  the  actual  understanding  of  the 
parties  in  respect  to  what  they  agreed  to  do,  and  how  they  regarded 
what  they  had  done,  and  that  when  this  is  shown,  it  will  be  decisive 
in  respect  to  the  legal  character  of  the  instrument,  and  the  decree 
will  be  in  accordance  with  their  intent.  A  deed,  absolute  on  its  face, 
may,  in  a  court  of  equity,  under  certain  circumstances,  and  espe- 
cially as  between  the  parties  to  it,  be  shown  by  parol  evidence  to 
have  been  given  as  a  mortgage.  Baxter  v,  Willcy^  and  Wright  v. 
Bates  &  Niles^  uhi  supra ;  Conner  v.  Chast  el  al,j  15  Vt.  764.  And 
parol  evidence  has  been  received  to  show  fraud  or  a  mistake  of  ma- 
terial facts  in  cases  in  which,  by  reason  of  the  fraud  or  mistake,  it 
would  be  unconscientious  to  enforce  the  agreement  according  to  its 
written  terms,  and  also  to  explain  the  technical  or  local  meaning  of 
particular  words  or  terms,  or  to  explain  a  latent  ambiguity  in  a  writ- 
ten instrument.  But  as  a  general  rule,  where  parties  make  a  written 
contract  or  agreement,  their  declarations  that  it  shall  not  have  the 
legal  effect  which  its  terms  import,  though  made  at  the  time  of  its 
execution,  are  not  admissible.  If  the  deed  and  bond  in  this  case 
were  in  fact  a  mortgage,  the  agreement  that  the  claim  of  Briggs 
should  cease  at  the  expiration  of  three  years  would  not  alter  its  real 
character,  for  such  an  agreement  is  no  more  than  the  common  condi- 
tion of  a  mortgage  deed.  In  Kunkie  v.  Wol/ershergerj  6  Watts, 
(Penn.)  126,  it  is  said  that  a  formal  conveyance  may  certainly  be 
shown  to  be  a  mortgage  by  extrinsic  proof,  while  a  formal  mortgage 
may  not  be  shown  to  be  a  conditional  sale  by  the  same  means,"  and 
the  reason  of  this  rule  is  stated  by  Gibson,  Ch.  J.,  to  be  that  ''  in 
the  one  case,  such  proof  raises  an  equity  consistent  with  tlie  writing^ 
while  in  the  other,  it  would  contradict  the  writing.  In  Colwdl  v. 
Woods,  3  Watts,  197,  it  was  determined  that  a  conveyance  and  sim- 
ultaneous covenant  to  re-convey  pn  repayment  of  the  purchase  money 
before  a  given  day  must  be  construed  to  be  a  mortgage,  ^^  though  it 
appear  by  parol  that  the  parties  did  not  intend  it  to  be  so."     Broum 
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V.  Nickle^  6  Barr,  891.  In  Woods  v.  Wallace,  22  Penn.  171,  it 
was  again  held  that  a  written  mortgage  cannot  be  converted  by 
parol  evidence  into  a  conditional  sale,  and  the  reason  of  this  rule  is 
yerj  fully  considered  in  the  opinion  delivered  in  that  case  by  Lewis, 
Ch.  J.,  which  may  be  referred  to  as  a  satisfactory  exposition  of  the 
law  of  the  subjeet.  We  have  been  unable  to  find  any  case  which  is 
in  conflict  with  the  rule  that  if  a  deed  clearly  appears  upon  its  face 
to  be  a  mortgage,  parol  evidence  is  not  admissible  to  show  that  it 
was  a  conditional  sale  only,  and  not  a  mortgage,  or  to  turn  the  real 
transaction  into  one  of  a  different  character.  With  this  view  of  the 
proper  rule  of  evidence  applicable  to  the  subject,  we  think  that  the 
testimony  offered  by  the  defendants  to  show  that  this  deed  and  bond 
were  not  understood  or  intended  by  the  parties  as  constituting  a 
mortgage  must  be  treated  as  inadmissible  for  that  purpose,  although 
we  might  regard  it,  if  it  was  proper  and  admissible  testimony,  as  be- 
ing amply  sufficient  to  establish  all  that  is  claimed  on  the  part  of 
the  defendants  in  respect  to  the  intent  of  the  parties  to  those  instru- 
ments. 

The  next  inquiry  which  the  case  suggests  is,  whether  the  deed  and 
bond,  taken  together,  should  not  be  treated  as  a  mortgage  conferring 
upon  the  mortgagees  a  power  of  sale.  The  whole  theory  of  the  de* 
fence,  so  far  as  it  gives  a  character  to  these  instruments,  proceeds  on 
the  ground  that  the  real  character  of  the  transaction  was  that  of  a 
sale  upon  a  condition  and  not  that  of  a  mortgage.  It  is  not  claimed 
that  there  is  any  express  power  of  sale  contained  in  these  instru- 
ments, but  it  is  insisted  that  the  provision  in  the  condition  of  the 
bond  that  the  obligors  shall  not  sell  any  part  of  the  premises  conveyed 
by  the  deed  within  the  period  of  three  years  from  the  Ist  of  April, 
1856,  without  the  consent  in  writing  of  Briggs,  as  before  mentioned, 
is  an  implied  authority  to  sell  after  that  time.  The  maxim,  expressio 
unius  est  exdusio  alteritis  must  be  inverted,  before  it  can  be  considered 
applicable  to  the  support  of  this  claim.  A  power  of  sale  given  by 
a  mortgage  deed  is  not  an  ordinary  power,  and  as  between  the  mort- 
gagor and  mortgagee,  it  should  be  strictly  construed.  Id  this  state, 
it  is  in  practice  unusual  if  not  unknown.  We  have  no  statute  regu- 
lating its  exercise,  and  a  sale  under  it  might  be  made  without  the 
concurrence  of  the  mortgagor,  and  even  without  notice  to  him.     It  is 
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too  important  a  power  to  rest  upon  implication  and  local  reasoning, 
and  onght  not,  as  we  think,  to  be  recognized  in  any  case  unless  it  is 
conveyed  by  an  express  grant  and  in  clear  and  explicit  terms. 

It  necessarily  results  from  these  conclusions  that  the  deed  and 
bond  must  be  allowed  to  have  the  effect  of  a  security  in  the  nature  oi 
a  mortgage,  and  that  these  instruments,  taken  together,  vested  in 
Briggs  the  equity  of  redemption  which  is  asserted  and  claimed  in  his 
bill  of  complaint.  On  the  7th  of  April,  1856,  the  defendant  Whit^ 
comb  purchased  of  the  defendants  Cooper,  Russell,  and  Whipple  the 
premises  conveyed  by  the  deed  for  the  price  of  ten  thousand  seven 
hundred  and  fifty  dollars  ;  but,  when  he  made  this  purchase,  he  had 
full  notice  of  the  claim  of  Briggs  in  respect  to  the  real  character  of 
the  conveyance  under  which  those  defendants  derived  and  held  their 
title  to  the  premises.  The  evidence  upon  this  point  is  full,  clear  and 
uncontroverted.  Being  a  purchaser  with  notice,  he  acquired  by  his 
purchase  no  other  or  greater  rights  than  those  which  the  defendants 
Cooper,  Russell  and  Whipple  could,  at  the  time  of  the  purchase,  set 
up  against  Briggs.  He  consequently  can  stand  in  no  better  position 
than  theirs,  in  defending  against  the  claim  of  Briggs  ;  and  the  equity 
of  redemption  of  Briggs  in  the  premises  can  be  asserted  as  well 
against  him  as  against  them. 

The  next  question  to  be  considered  is,  whether  the  defendant 
Gleason  was  properly  made  a  party  defendant  in  this  case.  So  far 
as  the  orator's  bill  imputes  to  Gleason  and  to  others  of  the  defendants 
a  conspiracy  to  effect  the  ruin  of  the  orator,  we  have  no  difficulty  in 
coming  to  the  conclusion  that  it  should  be  dismissed,  as  the  testi- 
mony wholly  fails  to  support  this  charge.  We  discover  nothing  in 
the  conduct  of  Gleason  as  an  officer  which  can  justly  be  made  the 
ground  of  complaint  against  him,  either  as  being  oppressive  towards 
the  orator,  or  as  transcending  the  line  of  his  official  duty.  But  it  is 
admitted  by  Gleason,  both  in  his  answer  and  in  his  testimony,  that 
he  received  the  proceeds  arising  from  the  sale  of  property  belonging 
to  Briggs  which  was  attached  in  the  suit  in  favor  of  the  Life  Insur 
anoe  Company,  subject  to  the  lien  of  other  attachments  and  levies 
previously  made  thereon.  This  admission  would  make  him  liable 
to  account  to  Briggs  for  the  proper  application  of  these  funds ;  and, 
by  hi9  answer  and  testimony,  he  sets  forth  a  particular  account  in 
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detail  of  the  proceeds  of  the  attached  property,  and  of  the  application 
which  he  made  of  those  proceeds.  We  have  made  no  particular  ex- 
amination of  this  account,  nor  considered  the  allegations  which  have 
been  made  in  respect  to  it,  because,  if  the  duty  or  liability  to  render 
the  account  is  established,  this  examination  should,  in  the  first  in- 
stance, be  made  by  a  master,  and  it  is  no  part  of  the  duty  of  this 
court  to  assume  duties  and  functions  which  appropriately  belong  to 
an  officer  of  the  court  of  chancery,  or  to  anticipate  questions  which 
may  properly  arise  when  those  duties  are  performed.  The  defendants 
Cooper,  Russell,  and  Whipple  stand  in  the  position  of  equitable  as^* 
signees  of  the  debt  of  the  Life  Insurance  Company  against  Briggs, 
and,  as  such,  they  have  an  interest  in  the  results  of  the  same  account, 
and  would  be  entitled  in  equity  to  claim  from  Gleason  any  funds  re- 
maining in  his  hands  and  belonging  to  Briggs  which  ought  to  be  ap- 
plied upon  that  debt.  Whether  there  are  any  such  funds  or  not  can 
only  be  determined  on  a  proper  accounting  by  Gleason  before  a  mas- 
ter. By  the  condition  of  the  bond  of  Cooper,  Russell,  and  Whipple 
to  Briggs,  it  was  provided  tha}  the  sum  which  Briggs  was  to  pay  in 
compliance  with  its  provisions  was  to  include  "  what  may  remain  of 
the  debt  or  levy  of  the  Life  Insurance  Company  which  the  personal 
^property  attached  thereon  shall  he  found  insufficient  to  pay ;"  and,  to 
ascertain  what  this  deficiency  may  be,  it  is  necessary  that  an  account 
should  be  taken  of  the  attached  property  sold  by  Gleason,  and  of  the 
application  of  those  proceeds.  Under  this  provision  of  the  bond,  an 
account  by  Gleason  of  the  funds  of  Briggs  in  his  hands,  if  there  be 
any,  which  may  be  applicable  to  the  debt  in  favor  of  the  Life  In- 
surance Company  against  Briggs  is  so  essential  that,  without  it,  the 
amount  equitably  due  from  the  orator  on  the  security  of  the  mort- 
gage can  never  be  ascertained.  For  these  reasons,  Gleason  was,  as 
we  think,  properly  joined  as  a  party  defendant  in  this  suit,  and  the 
orator  is  entitled  to  a  decree  directing  the  taking  of  this  account* 
Even  if  there  was  a  misjoinder  of  Gleason  as  a  party,  it  was  appa- 
rent on  the  bill  itself,  and  the  objection  that  he  was  improperly 
joined,  if  not  made  by  demurrer  to  the  bill  or  in  the  answer,  should 
be  considered  as  waived,  and  as  coming  too  late  when  made  at  the 
hearing.     Chipman  v.  City  of  Hartford,  21  Conn.  489,  499. 

We  do  not  consider  the  defendant  Hodges  a  proper  or  i^^c^ssary 
18 
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party  to  the  orator's  bill.  It  appears  that  all  the  right  and  title  of 
Joseph  Reed  to  the  land  of  the  orator  levied  on  and  set  off  on  the 
executions  in  favor  of  said  Beed  as  before  mentioned  was  conveyed 
•  by  him  to  Hodges  by  a  quit-claim  deed  on  the  18th  of  April,  1853  ; 
and  that  all  the  right  and  title  of  the  Life  Insurance  Company  to  the 
land  of  the  orator  levied  on  and  set  off  on  the  execution  in  its  £ftvor 
as  before  mentioned  was  conveyed  by  the  Life  Insurance  Company 
to  Hodges  by  a  quit-claim  deed  on  the  2dd  of  April,  1853  ;  and  that, 
on  the  25th  of  April,  1853,  Hodges  conveyed  to  the  defendants  Coo- 
per, BusseU,  and  Whipple,  by  a  quit-claim  deed,  his  right  and  title 
in  and  to  the  land  included  in  the  levy  of  the  execution  in  favor  of 
Mr.  Reed ;  and  that  on  the  same  day,  by  a  like  quit-claim  deed,  he 
also  conveyed  to  the  defendants  Russell  and  Whipple  and  Saul  Bishop 
his  right  and  title  in  and  to  the  land  included  in  the  levy  of  the  exe- 
cution in  favor  of  the  Life  Insurance  Company,  and  that,  on  the  31st 
of  March,  1856,  Saul  Bishop  conveyed  to  the  defendants,  Cooper, 
Russell,  and  Whipple,  by  a  quit-claim  deed,  his  right  and  title  in  and 
to  the  farm  in  question,  described  as  the  farm  formerly  owned  by 
Briggs,  on  which  these  levies  were  made.  Each  of  these  deeds  was 
recorded  immediately  after  it  was  executed. 

This  suit  was  commenced  on  the  27th  of  August,  1856,  and  at 
that  time,  Hodges  neither  had  nor  claimed  to  have  any  interest  in 
the  land  included  within  either  of  these  levies.  The  orator,  in  his 
bill,  seeks  for  a  discovery  only  from  this  defendant,  but  prays  for  no 
relief  against  him.  When  this  suit  was  commenced,  tliis  defendant 
had  not  even  a  nominal  interest  in  its  subject  matter,  as  he  had  long 
before  that  time  parted  with  his  interest  in  the  premises,  and,  conse- 
quently, he  was  unnecessarily  and  improperly  made  a  party  to  the 
orator's  bill,  and  should  be  dismissed  with  costs. 

All  questions  in  respect  to  the  form  and  details  of  the  orders  for 
the  taking  of  the  accounts  and  of  all  other  necessary  orders  in  the 
cause  should  be  settled  by  the  chancellor ;  and  all  questions  in  re- 
4ipect  to  the  allowance  of  costs,  except  as  to  the  defendant  Hodges, 
should  be  reserved  to  be  considered  and  determined  on  the  final  hear- 
ing in  the  cause. 

The  decree  of  the  chancellor,  by  which  the  orator's  bill  was  pr0 
.f<maa  disinissed  with  co^ts,  is  reversed,  and  the  cause  is  ordered  to 
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be  remitted  to  the  court  of  chaDceiy  with  directions  that  a  decree  be 
made  therein  declaring  that  the  deed  of  Briggs  to  the  defendants 
Cooper,  RuBsell,  and  Whipple,  dated  the  8th  of  January,  185S,  and 
their  bond  to  him  of  the  same  date,  mentioned  and  referred  to  in  the 
complaincmt's  bill,  taken  together,  constituted  a  mortgage  security  as 
claimed  in  the  bill,  and  that,  bj  virtue  of  the  same,  Briggs  was,  and 
his  legal  representatives  are,  entitled  to  the  equity  of  redemption  in 
the  premises  conveyed  by  die  deed  which  is  claimed  in  the  bill,  and 
providing  for  the  taking  of  such  accounts  as  may  be  necessary  to  as- 
certain the  amount  due  in  equity  to  these  defendants  on  account  of 
the  debts  secured  by  this  mortgage,  including  an  account  of  the  rents 
and  profits  of  the  mortgaged  premises  which  came  to  the  hands  of  these 
defendants,  or  of  the  defendant  Whitcomb,  or  of  any  other  person  or 
persons  by  their  order,  or  for  their  use,  or  which  they  without  their 
wilful  default  might  have  received,  afler  the  defendants  Cooper, 
Russell,  and  Whipple  took  possession  of  the  mortgaged  premises, 
and  also  including  an  account  of  the  proceeds  arising  from  the  sales 
of  the  personal  property  of  Briggs  which  was  attached  by  the  de- 
fendant Gleason  on  the  writ  in  favor  of  the  National  Life  Insurance 
Company  against  Briggs,  and  of  the  proper  application  of  these  pro- 
ceeds, so  far  as  may  be  necessary  to  ascertain  whether  the  same  or 
any  part  thereof  are  applicable  to,  or  should  be  applied  in,  the  pay* 
ment  of  the  debt  or  levy  of  the  Life  Insurance  Company  against 
Briggs,  and  also  providing  that  when  the  amount  due  in  equity  to 
the  defendants  Cooper,  Russell,  and  Whipple  is  ascertained  and  es- 
tablished, the  cause  shall  be  proceeded  with  to  a  final  order  and  do* 
cree  in  favor  of  the  complainant  Wing,  the  executor  of  the  last  wiB 
and  testament  of  Briggs  against  the  defendants  Cooper,  Russell,  and 
Whipple  and  the  defendant  Whitcomb,  for  the  redemption  of  the 
mortgaged  premises,  according  to  the  usual  course  and  practice  of 
the  court  of  chancery, — the  decree  for  the  redemption  of  the  mort* 
gaged  premises  to  be  applicable  as  well  to  the  premises  called  the 
"  Worcester  lands,"  referred  to  in  the  orator's  bill  and  in  the  answere 
of  the  defendants  Cooper,  Russell,  and  Whipple  as  to  the  premises 
conveyed  by  Briggs  to  those  defendants  by  the  said  deed  dated  the 
6th  of  Januaiy,  1853, — and  also  providing  that  the  bill  be  dismissed 
^s  to  the  defendant  Hodges  with  costs,  and  thf^t  all  questions  in 
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respect  to  the  farm  and  details  of  the  orders  for  the  taking  of  the 
accounts  and  of  all  other  necessary  orders  in  the  cause  shall  be  set- 
tled by  the  chancellor,  and  that  all  questions  in  respect  to  the  allow- 
ance of  costs,  except  as  to  the  defendant  Hodges,  shall  be  reserved 
to  be  considered  and  determined  on  the  final  hearing  in  the  cause. 


Chablxs  Clabk,  Administrator  of  L.  F.  Fierce,  v.  C.  O.  Crosbt.* 

Contract*    Jurisdiction.     Oood  FaiiK     Supreme  Court. 

Upon  considoration  that  the  plaintiff,  a  dentist,  would  keep  himself  supplied 
with  mineral  teeth  by  purchases  of  the  defendant,  the  Utter  a^creed  not  to  sell 
snch  teeth  to  any  other  person  in  the  place  where  the  plaintiff  resided.  Hdd, 
that  the  contract  being  only  in  partial  restraint  of  trade,  was  not  illegal. 

Where  the  damages  are  open,  or  depend  upon  an  estimate  or  appraisal,  or  the  ral- 
uation  of  property,  a  motion  to  dismiss  the  suit  for  want  of  jurisdiction  is  ad- 
dressed to,  and  rests  in,  the  discretion  of  the  county  court,  and  the  decision  of 
that  court  upon  that  question  cannot  be  reviewed  in  the  supreme  court 

Action  on  the  Case.  Plea,  the  general  issue.  Trial  by  the 
court,  September  Term,  1863,  Peck,  J.,  presiding.  The  facta  are 
fiilly  set  forth  in  the  opinion  of  the  court. 

Judgment  for  the  plaintiff.     Exceptions  by  the  defendant. 

C.  W.  Willard,  and  T.  P.  Redfield,  for  the  defendant,  cited  upon  the 
point  that  the  county  court  had  no  jurisdiction,  ffefflin  v.  BeU,  30  Vt. 
184 ;  H&nry  v.  Tilson^  17  Vt.  479 ;  Kittridge  v.  Bollins  et  oZ,,  12 
Vt.  541. 

Wing  dt  Lund^  for  the  plaintiff,  cited  upon  the  question  of  juris- 
diction, in  addition  to  cases  cited  in  the  opinion  of  the  court,  Ladd 
V.  JBtK,  4  Vt.  164 ;  Stanley  v.  Barker,  25  Vt.  507 ;  Willard  v.  CoUa- 
merj  34  Vt.  594  ;  and  upon  the  point  that  the  contract  was  not  illegal 
on  the  ground  of  being  in  restraint  of  trade,  Chitty  on  Con.  576-7-3  ; 
Palmer  v.  Stehhins,  3  Pick.  188 ;  Chappell  v.  Brockway,  21  Wend. 

*  At  the  August  Tenn,  Supreme  Court,  1864,  the  death  of  the  plaintiff  Pierce  wtf 
yusgetted,  and  Charles  Clark  entered  to  prosecute  as  his  administrator. 
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158 ;  Addison  on  Con.  100 ;  1  Smith's  Lead.  Cas.  marginal  page 
(172)  430  ;  Blanchard  v.  Weeks,  84  Vt.  589. 

EIellogo,  J.  The  contract  of  the  defendant  upon  which  the  plain- 
tiff relies  in  this  case  is  not  subject  to  exception  on  the  ground  that 
it  was  illegal  as  being  in  restraint  of  trade.  The  restraint  contem- 
plated bj  it  was  only  a  partial  and  not  a  general  restraint.  A  con- 
tract for  a  limited  and  partial  restraint  of  trade  has  always  been  held 
valid,  if  reasonable,  and  made  on  a  good  consideration.  Chitty  on 
Contracts,  10  Am^r.  Edit.  736,  et  seq.  The  reasonableness  of  this 
contract,  the  fairness  of  its  terms,  and  the  sufficiency  of  the  consid- 
eration for  it,  have  not  been  questioned  in  argument. 

The  defendant  claims  that  the  suit  should  have  been  dismissed  by 
the  county  court  for  the  reason  that  it  was  not  within  the  original 
jurisdiction  of  that  court.  It  appears  that  the  plaintiff  purchased  of 
the  defendant's  agent  in  September,  1856,  and  at  different  times 
thereafter,  mineral  teeth  to  the  amount,  in  the  whole,  of  $292.15, 
upon  an  agreement,  made  in  consideration  of  the  purchase,  that  the 
defendant  should  not  sell  such  teeth  to  any  person  in  Montpelier, 
where  the  plaintiff  had  his  residence  and  place  of  business,  so  long 
as  the  plaintiff  should  keep  himself  supplied  therewith  by  purchases 
of  the  defendant.  The  plaintiff  fulfilled  his  part  of  the  contract,  but 
the  defendant,  in  violation  of  it,  sold  on  the  21st  of  April,  1859,  to 
one  Smith,  a  druggist  at  Montpelier,  a  quantity  of  such  teeth,  from 
which  Smith  subsequently  and  before  the  commencement  of  this  suit, 
sold  about  twenty  dollars'  worthj  the  profits  realized  from  which  were 
less  than  ten  dollars.  The  court  found  that  the  sales  by  Smith,  and 
his  offering  the  teeth  in  the  same  vicinity  with  the  plaintiff  at  low 
prices,  had  the  effect  not  only  to  lessen  the  amount  of  the  plaintiff's 
sales,  but  so  to  reduce  the  price  of  the  teeth  in  this  market  as  to 
damage  the  plaintiff  beyond  the  amount  of  profit  which  otherwise 
might  have  been  made  on  the  amount  of  Smith's  sales ;  and  the 
plaintiff  claimed  that  it  had  the  effect  to  render  the  stock  of  teeth 
which  he  had  on  hand  unsaleable  at  any  profit,  and  to  render  it  al- 
most valueless  to  him  by  ruining  the  reputation  of  the  teeth  in  this 
market ;  and  the  court  found  that  to  some  extent  it  had  this  effect. 
This  finding  conclusively  establishes  the  fact  that  the  plaintiff's  dam- 
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ages  for  the  breach  of  the  defendant'a  agreement  exceeded  the  amount 
of  the  profits  on  Smith's  sales.  It  has  long  been  settled  that  where 
the  plaintiff,  at  the  time  of  bringing  his  suit,  expects  to  recover  a  sum 
exceeding  the  amount  limited  for  the  jurisdiction  of  a  justice,  but 
misjudges  in  that  respect,  so  that  his  recoyery  is  in  fact  for  a  sum 
less  than  that  amount,  the  county  court  is  not  thereby  ousted  of  ju- 
risdiction. Henry  y.  Tihan^  17  Vt.  479  ;  Brcdncard  v.  Austiuj  t5« 
650;  Sanhom  S  GadinY.  ChiUenden,  27  Vt.  174.  The  county 
court,  in  revising  to  dismiss  the  action,  must  hare  found  that  the 
plaintiff,  when  he  commenced  it,  had  a  reasonable  expectation  of  re* 
covering  more  than  one  hundred  dollars,  and  commenced  it  in  thai 
court  in  good  faith.  Where  these  conditions  exist,  the  jurisdiction 
has  always  been  sustained,  even  though  it  subsequently  appears  that 
the  plaintiff  has  so  greatly  over*rated  his  damages  that  the  amount 
of  his  recovery  is  less  than  the  limit  of  the  jurisdiction  of  a  justice. 
Where  the  damages  are  open,  or  depend  upon  an  estimate  or  apprai- 
sal, or  the  valuation  of  property,  a  motion  to  dismiss  the  suit  for 
want  of  jurisdiction  is  addressed  to,  and,  from  the  nature  of  the  sub- 
ject, must  rest  in,  the  discretion  of  the  county  court ;  and  the  decis- 
ion of  that  court  upon  that  question  cannot  be  reviewed  in  this  court. 
The  case  of  McGray  v.  Wheeler,  18  Vt.  602,  is  a  decisive  authority 
on  this  point,  and  the  application  of  this  principle  to  this  case  effect- 
uaUy  disposes  of  the  defendant's  exception  in  respect  to  the  jurisdic- 
ti<Hi  of  the  county  court  over  this  suit.  Even  if  we  were  disposed 
to  review  the  decision  of  that  court  on  that  point,  the  facts  as  found 
are  not  sufiiciont,  as  we  think,  to  raise  any  question  in  respect  to 
the  good  faith  of  the  plaintiff  in  commencing  his  suit  in  that  juris- 
diction. 
JadgHnenl  of  the  county  court  in  favor  of  the  plaintiff  affirmed. 
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The  State  of  Vermont  v.  Royal  S.  Cabb,    and    Austin   J. 

Looms. 

Crimnal  Law.    Canfesdioiu.    Evidence. 

The  respondent,  under  the  influence  of  indacemente  held  out  by  the  officer  and  an 
■aslstant,  who  made  the  arrest,  made  confeesiont  to  the  latter.  Five  honr8|later> 
and  on  being  told  bj  the  state's  attorney  that  he  mast  not  expect  any  favor  in 
conseqnence  of  a  confession;  that  he  was  nnder  no  obligation  to  make  one  aniens 
be  chose  tOj  he  made  a  second  confession.  Hddf  that  the  second  eofifeseion  waa 
admissible  as  evidence,  and  it  will  not  be  presamed  to  hare  been  made  nnder  the 
influence  of  the  previous  inducements. 

Indictment  for  the  murder  of  Mary  EL  LoomLs  aH  Worcester^ 
Flea,  the  general  issue. 

The  government  proved  that  an  inquest  was  held  upon  the  body  of 
the  said  Mary  E.  Loomis,  and  the  justice  of  the  peace  before  vhom 
it  was  held,  issued  a  precept  for  the  arrest  of  the  respondent  Carr, 
and  the  same  was  delivered  to  O.  L.  Watson^  the  constable  of  Wor* 
eester,  who  took  with  him  one  A.  C.  Grain,  and  arrested  Carr,  aad 
brought  him  with  them  to  Worcester. 

The  government  proposed  to  show  by  Watson  and  Crain  that  tbe 
respondent  Carr  made  certain  confessions  after  being  arrested,  and 
while  riding  with  them  and  after  arriving  at  Worcester.  To  this  the 
respondent's  counsel  objected,  claiming  that  said  confessions  were  ez^ 
lorted  by  threats,  and  made  under  inducements  of  favor  held  out  to 
him  prior  to  and  at  the  time  when  said  confessions  were  made.  And 
to  sustain  the  objection  the  respondent's  counsel  assumed  the  examin*' 
Ation  of  the  witnesses  Grain  and  Watson,  whose  testimony  on  this 
subject  was  addressed  to  the  court,  and  was  substantially  that  they 
told  him  that  he  would  have  a  ^^  steady  home ;"  that  there  was  no 
use  in  denying  it,  he  had  better  own  it  up  and  tell  the  truth ;  that 
there  were  others  connected  with  him,  and  he  had  better  tell  who— «• 
the  public  would  have  a  better  opinion  of  him.  In  a  subsequent 
conversation  Grain  represented  to  him  that  he  would  befriend  him^ 
Groorge  Garr,  a  brother  of  the  respondent,  was  present  a  part  of  the 
time  and  testified  that  Grain  told  the  respondent,  ^'  You  can  turn 
state's  evidence  and  get  clear ;  that  is  the  best  thing  you  can  do." 
This  was  about  four  or  five  o'clock  in  the  afiemoon. 

The  counsel  for  the  respondent,  before  the  confession  was  gsvvD  in 
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evidence,  gave  evidence  tending  to  prove,  (and  there  was  no  proof  of* 
fered  bj  the  government  to  contradict  it,)  that  the  respondent,  Carri 
was  a  person  of  feeble  intellect ;  that  he  could  neither  read  nor  write ; 
that  he  was  mild  and  peaceable  in  disposition,  and  was  vncapahU  of 
engaging  in  business  or  the  ordinary  pursuits  of  life,  but  worked  oat 
some  for  wages,  and  in  some  instances  made  bargains  relating  to  his 
labor.  But  it  was  not  claimed  in  any  stage  of  the  trial,  that  the  re« 
spondent  was  so  low  in  mental  capacity  as  to  be  incapable  of  com- 
mitting the  crime,  nor  did  the  proof  in  the  opinion  of  the  court  go  to 
that  extent. 

It  appeared  that  after  the  interview  between  the  respondent,  Carr, 
and  Crain,  the  state's  attorney  was  sent  for,  and  had  an  interview 
with  Carr  not  far  from  nine  o'clock  in  the  same  evening,  and  the 
government  proposed  to  show  that  Carr  made  a  further  confession  in 
the  parlor  of  the  tavern  somewhere  from  nine  to  ten  o'clock,  in  the 
presence  of  the  state's  attorney  and  others.  This  was  objected  to  by 
the  respondent's  counsel,  for  the  reason  that  the  threats  and  induce- 
ments made  and  held  out  to  the  respondent  were  still  operating  upon 
his  mind.  The  government  proposed  to  show  by  the  testimony  of 
the  constable,  O.  L.  Watson,  that  the  respondent  had  been  cautioned. 
The  court  took  the  testimony  of  Watson,  which  was  as  follows : 

^*  Not  far  from  nine  o'clock,  on  Wednesday  night,  it  might  have 
been  ton  o'clock,  I  was  in  the  parlor,  and  Heath,  (state's  attorney,) 
told  Carr  if  he  wanted  to  make  a  confession  he  could  do  so,  but  he 
must  not  expect  any  favor.  Cyrus  Brown  then  told  him  (Carr)  that 
he  was  not  obliged  to  make  a  confession  unless  he  chose  to  ;  that  he 
was  not  obliged  to  tell  anything  to  criminate  himself.  Deacon  Ab- 
bott told  him  (Carr)  that  if  he  was  going  to  tell  anything  to  tell  the 
truth — ^to  tell  it  just  as  it  was." 

The  respondent  offered  no  further  evidence  to  sustain  his  objection* 
Whereupon  the  court  over-ruled  the  objection, — to  which  the  re- 
spondent excepted. 

The  witness  Watson  then  proceeded,  under  examination  by  counsel 
for  the  government,  and  related  the  confession  of  Carr,  which  was 
in  substance,  that  he  took  part  in  the  assault  upon  said  Mary  E. 
Loomis,  and  stated  what  he  did,  and  what  he  saw  Austin  Loomis  do. 

There  was  evidence,  among  other  things  on  the  part  of  the  state. 
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tending  to  show  when  and  where  and  the  circumstances  under  which 
the  deceased  was  found  dead. 

It  appeared  on  cross-examination  of  some  of  the  government  wit- 
nesses, without  objection,  that  a  short  time  before  either  of  these  con- 
fessions, the  same  afternoon,  Carr  was  introduced  bj  the  state  as  a 
witness  before  a  jury  of  inquest,  in  relation  to  the  death,  and  testified 
that  he  knew  nothing  about  the  matter. 

There  was  some  other  evidence  against  Carr,  but  of  a  circumstan- 
tial character. 

Trial  by  jury,  September  Term,  1863,  Peck,  J.,  presiding.  Ver- 
dict as  to  Loomis,  not  guilty ;  as  to  Carr,  guilty  of  manslaughter. 

JJ.  W,  HecUon^  for  the  respondent. 

I.  It  is  well  settled  in  this  state,  '^  that  a  confession  must  never 
be  received  in  evidence  when  the  respondent  has  been  influenced  by 
any  threat  or  promise."  State  v.  Jenkins^  2  Tyler,  377  ;  State  v. 
Fhelpa,  11  Vt,  116 ;  State  v.  Walker,  34  Vt.  296. 

II.  It  is  evident  that  the  threat  and  promise  made  to  the  respond- 
ent induced  him  to  make  the  confession  to  Grain  in  the  dining-room, 
and  the  confession  made  in  the  parlor,  within  a  few  hours  after,  is 
presumed  to  have  come  from  the  same  motive  or  influence  as  the  first, 
and  if  so  it  was  improperly  admitted  in  evidence.  Wharton's  Amer- 
ican Cr.  Law,  book  11  §  694  ;  2  Russell  on  Crimes,  698  ;  Begina  v. 
Eewett,  41  E.  C.  L.  291 ;  SttUe  v.  Eoberts,  1  Devereaux,  259  ;  Feter 
V.  Statey  Smedes  &  Marsh,  31 ;  Crun  v.  Barman,  4  Burr.  269 ; 
State  v.  GuUd,  5  Halst.  168. 

III.  It  must  be  clear  that  the  respondent  fully  understood  the 
warning  or  what  was  said  to  him  in  the  parlor  ;  and  he  must  have 
been  informed  that  he  was  not  bound  by  the  confession  previously 
made,  before  the  confession  then  made  can  be  used  in  evidence  against 
him.  Wharton's  American  C.  L.  §  694 ;  Van  Broen  v.  State^  24 
Miss.  512. 

And  in  determining  this  it  is  proper  to  have  reference  to  the  un- 
derstanding and  capacity  of  the  respondent.  McUhewa  v.  OJark^  2 
Aik.  209  ;  BrackeU  &  Wife  v.  Wa^i  et  al.,  6  Vt.  411. 

IV.  Confessions  should  be  received  with  great  caution.  U.  S.  v. 
Nott,  1  McLsan,  499. 
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C.  H.  Htaih^  staters  attorney,  for  the  prociecutioa. 

I.  The  question  of  the  admissibility  of  •  the  confession  is  a  quet^ 
lion  not  propelrly  before  the  conrt.     State  v.  WaJker^  34  Vt.  296. 

n.  The  so  called  indacements  held  out  to  Garr  were  not  snch  as  to 
exchide  his  confession  as  he  was  only  urged  to  tell  the  truth,  and  what 
be  said  he  said  voluntarily.  Roscoe's  Crim.  Ev.  28 ;  1  Greenleaf 
£y.  §  215  ;  2  Russell  on  Crimes,  592.  Nor  were  the  supposed  in* 
ducements  offered  by  a  person  in  authority. 

in.  The  witness  Grain  had  no  authority  over  the  respondent  and 
no  right  to  make  any  promises.  State  v.  Wentworth,  37  N.  H.  196  ; 
Wharton's  Gr.  Law,  §  692  and  cases  there  quoted. 

IV.  An  inducement  held  out  does  not  necessarily  exclude  a  con- 
fession, but  the  true  inquiry  is,  was  there  any  such  inducement  held 
ont,  so  operating  on  the  mind  of  the  respondent  as  to  render  it  prob- 
able that  the  confession  is  untrue.    29  Penn.  St.  Bep.  429. 

Kellogg,  J.  The  respondent,  after  verdict,  filed  a  motion  in  ar- 
rest fin:  the  insufficiency  of  the  indictment  No  defect  in  the  indict- 
ment has  been  suggested  on  the  argument,  and  nothing  appears  in 
the  exceptions  whidi  would  warrant  the  conclusion  that  it  was  not 
applicable  to  the  case  made  by  the  evidence  on  trial.  As  the  grounds 
upon  which  the  indictment  is  claimed  to  be  defective  have  not  been  ' 
stated  by  the  respondent's  counsel,  we  find  no  reason  to  question  ita 
sufficiency ;  and  it  seems  to  be  sufficient  botli  in  form  and  certainty 
of  allegation,  and  to  follow  approved  precedents.  Wharton's  Prece- 
dents of  Indictments  and  Pleas,  145,  146,  148. 

The  principal  inquiry  in  this  case  is  whether  the  evidence  of  the 
confessions  of  the  respondent  was  properly  received.  The  value  of 
any  confession  as  evidence  of  guilt  depends  on  its  being  voluntary, 
and  the  material  inquiry  is  whether  the  confession  has  been  obtained 
by  the  influence  of  hope  or  fear  applied  by  a  third  person  to  the  pris- 
oner's mind.  The  law  of  the  subject  having  been  fully  reviewed  and 
considered  in  the  recent  case  of  State  v.  Walkerj  34  Vt.  296,  it  is 
unnecessary  to  review  at  any  length  the  principles  settled  by  that 
case.  The  evidence  detailed  in  the  biU  of  exceptions  in  respect  to 
the  inducements  under  which  the  confession  made  by  the  prisoner  to 
Watson,  the  constable,  and  Grain,  his  assistant,  were  elicited,  was 
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andoubtedlj  sufficient  to  exclude  that  confeesion  on  the  ground  that 
it  was  prompted  by  the  influence  of  a  hope  of  some  advantage  or 
benefit  to  be  derived  from  the  making  of  it.  But  that  confession 
was  not  given  in  evidence,  and  the  confession  which  was  introduced 
and  received  as  evidence  was  made  some  five  hours  afler  the  making 
of  the  confession  to  Watson  and  Grain,  and  after  the  prisoner  had 
been  told  by  the  state's  attorney  that  he  must  not  expect  any  favor  in 
consequence  of  making  a  confession,  and  afler  he  had  also  been  told 
that  he  was  under  no  obligation  to  make  any  confession  unless  it  was 
his  choice  and  desire  to  make  it.  It  is  now  claimed  on  behalf  of  the 
prisoner  that  it  is  to  be  presumed  that  the  influence  of  the  previous 
inducement  continued,  and  that  in  order  to  make  the  second  confes* 
sion  admissible  as  evidence,  the  respondent  should  have  been  informed 
that  no  use  of  his  previous  confession  could  be  made  against  him.  It 
is  clear,  as  we  think,  that  the  language  used  by  the  state's  attorney  to 
the  prisoner  would  remove  from  the  mind  of  any  person  capable  of 
understanding  plain  and  simple  speech  any  reliance  which  he  might 
have  placed  upon  an  assurance  of  favor ;  and  no  question  can  be  made 
in  respect  to  the  admissibility  as  evidence  of  the  confession  which 
followed  on  the  ground  that  it  was  made  under  the  influence  of  in-* 
ducements  then  held  out.  If  the  previous  inducements  ever  had  any 
influence  on  the  prisoner,  we  think  that  the  evidence  fairly  warrants 
the  conclusion  that,  at  the  time  of  making  the  confession  which  was 
given  in  evidence,  he  clearly  understood  that  he  had  no  right  to  ex- 
pect any  favor  in  consequence  of  making  the  confession.  In  regard 
to  his  alleged  want  of  intelligence  or  intellect,  it  is  to  be  presumed 
that  the  county  court  gave  such  instructions  to  the  jury,  in  respect  to 
the  consideration  and  effect  which  should  be  given  to  the  confession, 
as  the  evidence  called  for.  No  exception  was  taken  to  the  charge  on 
that  ground.  The  admission  of  the  confession  as  evidence  was  a 
question  addressed  to  the  discretion  of  the  court,  and  the  testimony 
stated  in  the  bill  of  exceptions  suggests  no  reason  to  donbt  that  this 
discretion  was  properly  exercised  in  receiving  the  confession  as  evi- 
dence. 

Exceptions  overruled  and  respondent  sentenced. 
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School  District.     Taxes.    Listers, 

An  article  iti  the  warning  of  a  town  meeting  as  follows:  "To  see  if  the  town  win 
make  alterations  in  school  districts  when  met,"  hdd  sufficient  to  warrant  the  con- 
sideration by  the  town  in  town  meeting  of  any  proposed  changes  in  the  limits  of 
existing  school  districts. 

It  seems,  that  all  property  subject  to  taxation  should,  for  school  district  purposes, 
be  assessed  and  set  in  the  list  of  the  district  within  which  it  had  its  situs  at  the 
time  with  reference  to  which  the  assessment  should  be  made,  and  not  elsewhere. 

A  TOte  of  the  town  to  set  off  the  plaintiff's  farm  upon  which  he  resides  fVom  one 
school  district  to  another,  no  time  of  severance  and  annexation  being  specified, 
wenld  take  effect  fh>m  its  passage. 

*  This  case  was  submitted  on  papers  and  briefs  at  the  August  Term,  1863,  and 
the  opinion  of  the  court  was  delivered  at  the  present  term. 
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Bat  the  property  represented  by  the  plaintiff's  list,  being  a  part  of  the  basis  of  taxa- 
tion in  the  former  district,  would  be  sabject  to  all  school  district  taxes  legally 
Toted  or  assessed  upon  it  previously  in  that  district. 

Where  the  TOte  to  set  off  said  farm  was  passed  May  12th,  1860,  it  should,  in  the 
list  of  that  year,  haye  been  designated  as  belonging  to  the  former  district  for 
taxation  purposes. 

But  an  error  of  the  listers  in  setttaig  it  to  the  latter  district  would  not  be  condusive 
of  the  plaintiff's,  or  the  district's  right,  if  the  town  records  fhmlshed  the  neces- 
sary means  of  correcting  it. 

Trespass  for  taking  certain  cattle  belonging  to  the  plaintiff.  Flea, 
the  general  issue  and  special  pleas  in  bar,  justifying  the  taking  as 
collector  of  school  district  No.  1,  in  Jay.  Trial  by  jury  June  Term, 
1863,  Poland,  Ch.  J.,  presiding.  The  facts  are  fully  set  forth  in 
the  opinion.  Verdict  for  the  plaintiff  under  a  jwo  forma  direction  of 
the  court.     Exceptions  by  the  defendant. 

T.  P.  Bedfield  and  H.  G.  Wilson,  for  the  defendant. 

I.  The  vote  to  set  off  the  plaintiff's  farm  from  district  No.  1  to 
district  No,  2  and  proceedings  are  insufficient  in  forrriy  and  the  warn- 
ing is  too  indefinite. 

n.  It  is  submitted  that  said  farm,  situate  in  district  No.  1  on  the 
first  day  of  April,  1860,  is,  by  law,  subject  to  taxes  in  such  district* 
It  was  the  duty  of  the  listers  to  have  ^'  designated"  the  farm  in  that 
district.  The  whole  statute  is  consistent  and  clear  in  this,  that  real 
estate,  as  well  as  personal,  is  to  be  listed  as  it  was  on  the  first  day  of 
April.  And  if  it  be  said  this  farm  cannot  be  taxed  in  that  district 
because  not  ^'  designated"  as  in  district  No.  1,  we  answer  ^'  that  is 
certain  which  can  be  made  certain."  It  has  its  valuation  inserted  in 
the  list  and  being  ^'  situate  in  district  No.  1,  the  statute  declares  it 
shall  be  subject  to  taxation  in  that  district.  If  the  listers  omit  this 
mere  clerical  duty,  which  is  a  convenience  to  the  districts,  but  leaves 
the  basis  of  taxation  in  such  district  just  cls  certain^  it  ought  not  to  be 
held  that  schools  are,  for  that  reason,  suspended,  If  the  listers  set 
a  farm  in  the  list  in  a  district,  where  it  is  not  situate,  which  the  stat^ 
nte  forbids,  the  act  is  void  ;  and  it  does  not  become  thereby  the  basis 
of  taxation  in  such  district.  If  they  may  do  it,  and  there  is  no  power 
to  correct  it,  then  they  may^  capriciously,  set  a  farm  successively  in 
every  school  district  in  town  and  compel  a  taxation  to  build  every 
school  house  in  town. 
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We  submit  that  no  mere  ministerial  officer  of  the  law  can  legally 
do  an  act  which  the  law  creating  his  office  and  defining  his  duty  esy- 
pressly  forbids. 

Benjamin  H,  Steele^  for  the  plaintiff. 

I.  Was  this  act  of  the  town  in  setting  the  plaintiff's  fiirm  ont  of 
the  defendant's  district  valid,  was  it  made  by  the  proper  authority? 
Was  it  made  at  the  proper  time,  and  when  does  the  act  take  effect  ? 
No  other  authority  could  do  the  act,  and  there  is  no  statute  limiting 
the  time  when  the  town  may  act,  or  when  the  act  shall  take  effect. 
They  may,  therefore,  do  the  act  at  any  properly  warned  meeting,  and 
thereafter  the  list  appertains  to  the  district  which  owns  the  land.  C. 
S.  144  §  16. 

n.  The  setting  off  of  the  land  to  the  new  district  amounts  to  the 
setting  off  of  the  list. 

III.  This  was  done  before  the  listers  had  set  to  the  several  dis- 
tricts their  lists,  and  they  very  properly  designated  the  plaintiff's  list 
where  the  town  directed. 

rV.  The  plaintiff  was  not  bound  to  pay  taxes  in  a  district  where 
he  was  not  listed.  The  list  as  completed  by  the  listers  and  records 
is  the  only  basis  of  taxation.  The  plaintiff  having  no  list  in  the  de- 
fendant's district,  the  defendant  had  no  basis  for  taxation.  Woodr 
ward  V.  French^  31  Vt.  837  ;  Fairhanka  db  Go.  v.  KiUredge  et  oZ.,  24 
Vt.  9  ;  School  District  No,  1.  v.  Kittridge,  27  Vt.  650. 

V.     If  the  listers  erred  the  remedy  is  against  them. 

Kellogg,  J.  In  the  month  of  March,  1860,  the  plaintiff  changed 
his  residence  to  a  farm  which  he  had  purchased,  and  which  was  then 
situated  in  the  first  school  district  in  the  town  of  Jay,  and  continued 
to  reside  on  this  farm  during  the  remainder  of  that  year.  At  a  town 
meeting  held  in  that  town  on  the  12th  of  May  in  the  same  year,  it 
was  voted  that  this  farm  should  be  taken  from  that  school  district 
and  be  annexed  and  set  to  school  district  No.  2  in  that  town.  In 
the  grand  list  of  the  town  for  the  year  1860,  (which  was  not  com- 
pleted until  after  the  time  when  this  town  meeting  was  held,)  the 
plaintiff's  list  was  designated  by  the  listers  as  belonging  for  the  pur- 
pose of  taxation  to  school  district  No.  2.  This  is  an  action  of  tres- 
pass for  taking  and  driving  away  certain  cattle  belonging  to  the 
plaintiff.     The  defendant*  who  was  collector  of  taxes  of  school  dis- 
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iiict  No.  1,  justiBed  by  his  pleas  the  alleged  taking  of  the  cattle  uii« 
der  a  rate  bill  and  warrant  for  the  collection  of  taxes  dolj  assessed 
by  a  vote  of  school  district  No.  1  on  its  grand  list  for  the  year  I860,-* 
the  plaintiff's  list  for  that  year  being  included  in  the  rate  bill  for  the 
taxes  as  belonging  in  that  district.  The  plaintiff  by  his  replication 
denied  that  he  had  any  list  for  that  year  belonging  to  school  district 
No.  I9  on  which  the  taxes  in  question  could  be  legally  assessed.  It 
is  admitted  by  the  parties  that  the  plaintiff's  list  on  the  1st  of  April, 
1860,  consisted  of  his  poll  and  farm  only ;  and  that  both  of  the  taxes 
on  this  list,  under  which  the  defendant,  as  collector  of  taxes  of  school 
district  No.  1,  justified  the  taking  of  the  plaintiff's  property  which  is 
the  trespass  complained  of,  were  duly  voted  by  that  school  district 
before  the  farm  of  the  plaintiff  was  annexed  by  the  vote  of  the  town 
to  school  district  No.  2, — one  of  these  taxes  being  voted  on  tho  27th 
of  March,  1860,  and  the  other  on  the  4th  of  April,  1860,  but  that 
neither  of  said  taxes  was  actually  made  up  or  assessed  by  the  pru- 
dential committee  until  the  26th  of  March,  1861.  The  questions 
which  arise  on  these  facts  are,  (1,)  whether  the  vote  of  the  town 
annexing  the  farm  on  which  the  plaintiff  resided  to  school  district 
No.  2  was  legal ; — (2,)  if  the  farm  on  which  the  plaintiff  resided 
was,  by  the  vote  of  the  town,  legally  annexed  and  set  to  school  dis* 
trict  No.  2,  when  did  the  act  of  annexation  take  effect,  and  what  ef- 
fect did  it  have,  if  any,  upon  the  plaintiff's  list ;  and,  (3,)  whether 
the  act  of  the  listers  in  designating  the  plaintiff's  list  as  belonging  to 
school  district  No.  2  was  conclusive  as  to  the  right  of  the  plaintiff, 
or  of  school  district  No.  1,  so  as  to  preclude  further  inquiry  in  re- 
spect to  that  point. 

L  The  statute  (C.  S.,  p.  144,  §  16  ;  G.  S.,  p.  151,  §  20)  confers 
upon  eacMown,  acting  ^'  at  a  legal  meeting  notified  for  that  purpose," 
full  power  in  respect  to  the  division  of  its  territory  into  school  dis- 
tricts, and  the  alteration  of  the  limits  of  existing  districts  from  time 
to  time«  as  may  be  found  expedient.  The  power  of  the  town  of  Jay, 
by  a  vote  at  a  meeting  legally  warned  and  held  for  that  purpose,  to 
set  the  farm  on  which  the  plaintiff  resided  from  school  district  No.  1 
to  school  district  No.  2  is  not  questioned ;  but  it  is  claimed  by  the 
defendant  that  the  vote  of  the  town  at  the  town  meeting  held  on  the 
12th  of  May«  1860,  setting  off  this  farm  from  school  district  No.  I 
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to  school  district  No.  2  was  illegal,  because  it  was  not  within  the 
scope  of  the  terms  of  the  warning  for  that  meeting.  The  statute  re- 
quires that  '^  the  business  to  be  done  and  the  subjects  to  be  consid- 
ered "  at  a  town  meeting  shall  be  "  set  forth  "  in  the  notification  or 
warning  for  the  same,  and  that  all  such  notifications  or  warnings  shall 
be  recorded  at  length  on  the  town  records.  (C.  S.,  p.  113,  §§  3,  6  ; 
G.  S.,  p.  106,  §§  3,  6.)  The  second  article  in  the  warning  for  this 
town  meeting  was  as  follows :  ^^  To  see  if  the  town  will  make  altered 
turns  in  school  districts  when  met"  The  subject  of  altering  the  limits 
of  the  existing  school  districts  was  submitted  by  this  article  for  the 
consideration  and  action  of  the  town,  and  the  article  could  not  have 
been  understood  otherwise  than  as  a  proposition  to  make  such  changes 
in  the  limits  of  the  existing  school  districts  as  should,  on  consultation 
and  comparison  of  views  in  town  meeting,  be  found  expedient. 
Every  voter  in  the  town  meeting  should  be  presumed  to  have  had  full 
knowledge  of  the  general  power  of  the  town  over  the  subject  matter, 
and  no  person  interested  could  have  been  misled  in  respect  to  the  na- 
ture or  the  extent  of  the  proposition.  Nothing  more  is  required  by 
the  sense  and  reason  of  the  statute  than  that  the  subject  for  consider- 
ation should  be  indicated  in  the  warning  with  reasonable  certainty, 
and  in  such  a  manner  that  no  person  interested  could  be  misled  in 
respect  to  the  proposition  submitted  for  the  consideration  and  action 
of  the  town.  Moore  v,  Beattie^  33  Vt.  219.  We  regard  this  article 
in  the  warning  as  being  sufficiently  definite  to  warrant  the  considera- 
tion by  the  town  in  town  meeting  of  any  proposed  change  in  the  lim- 
its of  the  existing  school  districts  in  the  town,  and  to  support  the  vote 
setting  the  farm  on  which  the  plaintiff  resided  from  school  district  No. 
1  to  school  district  No.  2. 

II.  By  statute,  all  property  subject  to  taxation  is  to  l^  assessed 
in  the  list  with  reference  to  its  situation  and  value  on  the  first  day  of 
April  in  each  year ;  (Acts  of  1855,  No.  43  ;  G.  S.,  chap.  83,)  and 
all  school  district  taxes  voted  on  the  first  day  of  March,  or  at  any 
time  thereafter  within  one  year  are  to  be  assessed  on  the  list  to  be 
completed  on  the  15th  day  of  May  following,  (Acts  of  1854,  No.  66, 
G.  S.  p.  538,  §  67,)  and  all  real  estate  is  to  be  taxed  in  the  school 
district  in  which  it  is  situated.  (C.  S.,  p.  149,  §  39  ;  G.  S.,  p.  156, 
§  45.)    Th^T^  are  other  statute  provisions  declaring  that  all  personal 
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property  liable  to  taxation,  and  assessed  in  any  town  other  than  where 
the  owner  resides,  shall  be  liable  to  pay  taxes  in  the  school  district 
where  snch  property  was  kept  on  the  first  day  of  April  in  the  year  in 
which  the  assessment  was  made,  (Acts  of  1855,  No.  48,  §  25  ;  Gr.  S., 
p.  520,  §  26,)  and  requiring  that  school  district  taxes  shall  be  assessed 
*'  on  the  list  of  the  inhabitants  of  such  district,  and  on  lands  in  such 
district  belonging  to  persons  living  out  of  it."     (C.  S.,  p.  149,  §  41 ; 
6.  S.,  p.  156,  §  47.)     These  provisions  would  seem  clearly  to  indi- 
cate the  intention  of  the  legislature  that  all  property  subject  to  taxa- 
tion should,  for  school  district  purposes,  be  assessed  and  set  in  the 
list  of  the  district  within  which  it  had  its'"  situs  at  the  time  with  refer- 
ence to  which  the  assessment  should  be  made,  and  liot  elsewhere. 
The  vote  of  the  town  setting  off  the  farm  on  which  the  plaintiff  re- 
sided from  school  district  No.  1  to  school  district  No.  2  did  not  pre- 
scribe or  specify  any  particular  time  when  the  act  of  severance  and 
annexation  should  take  effect,  and  it  should  consequently  be  consid- 
ered as  having  an  immediate  and  present  effect.    As  the  property 
represented  by  the  plaintiff's  list  was,  beyond  controversy,  a  part  of 
the  basis  of  taxation  in  district  No.  1  up  to  the  time  when  this  vote 
took  effect,   it  would  be  subject  to  all  school  district  taxes  legally 
TOted  or  assessed  upon  it  in  that]|d] strict  previous  to  that  time.     The 
property  should,  in  the  list  of  1860,  have  been  designated  as  being 
situated  or  liable  to  taxation  in  district  No.  1, — its  situs  and  the 
plaintiff's  residence  being  in  that  district  on  the  first  day  of  April  in 
that  year.     The  vote  of  the  town  could  not^affect  any  right  of  district 
No.  1  in  respect  to  a  tax  on  this  list  which  had  before  that  time  been 
legally  voted  or  assessed.     The  vote  made  a  present  and  prospective, 
and  not  a  retroactive,  transfer  of  the  plaintiff's  domicile  and  the  situs 
of  his  farm  and  property  from  the  one  district  to  the  other ;  and  his 
list  cannot  be  treated  as  forming  a  part  of  the  basis  of  taxation  in 
both  districts  at  the  same  time.     The  act  of  severance  and  annexa- 
tion was  not  only  virtually  but  necessarily  equivalent  to  the  transfer 
of  the  plaintiff's  list  and  liability  to  future  taxation  thereon  to  the 
district  to  which  the  situs  of  his  domicile  and  property  was  annexed. 
This  construction  is  in  harmony  with  the  reason  and  sense  of  the 
statute,  and  is  just,  as  well  to  the  tax  payer  as  to  the  districts  affecte(} 
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bj  the  transfer.  Without  this  construction)  the  Tote  of  seyeranee 
and  annexation  could  not  have  any  present  effect ;  and,  if  a  district 
should  be  divided  and  the  whole  of  its  territory  set  to  adjoining  dis* 
tricts,  the  property  in  it  might,  for  a  considerable  period  of  time* 
escf^  from  taxation  for  the  support  of  schools  in  any  district*  We 
cannot  believe  that  such  a  result  was  intended  by  the  legisla- 
ture. When  the  taxes  on  the  plaintiff's  list,  under  which  thd 
trespass  complained  of  is  justified,  were  voted,  that  list  be« 
longed  to  school  district  No.  1,  and  was  a  pbrt  of  the  basis  of  tax« 
ation  in  that  district,  and  the  plaintiff's  liability  for  the  taxes  be- 
came fixed  and  certain  by /the  votes  under  which  they  were  r»> 
spectively  raised ;  and  the  subsequent  annexation  of  his  farm  and 
transfer  of  his  list  to  school  district  No.  2  could  not  affect  that 
liability. 

III.  The  plaintiff's  list  on  the  Ist  of  April,  1860,  should,  for  the 
reasons  already  mentioned,  have  been  designated  by  the  listers  as 
belonging  to  school  district  No.  1  in  the  list  for  that  year.  A  record 
of  the  boundaries  of  school  districts  is  required  by  law  to  be  made 
in  the  town  clerk's  office  whenever  those  boundaries  are  established 
or  changed ;  and  this  record  would,  or  should,  on  inspection,  fumirii 
the  means  of  determining  the  school  district  to  which  any  particular 
farm  or  parcel  of  real  estate  within  the  town  belonged.  But,  in  re- 
spect to  personal  estate,  there  would  be  nothing  on  the  records  of  the 
town  from  which  its  sitiM  could  be  ascertained  except  the  designation 
of  it  to  the  several  school  districts  as  made  by  the  listers  in  making 
up  the  list ;  and  those  records  would  consequently  furnish  no  means 
of  correcting  such  a  designation,  even  though  it  might  in  fact  be  er- 
roneous or  improper.  This  consideration  would  seem  to  be  the  only 
ground  upon  which  the  designation  of  personal  estate  to  the  list  of  a 
particular  school  district  could  be  held  to  be  so  conclusive  as  to  make 
it  a  part  of  the  list  of  the  district  for  purposes  of  taxation  as  sug- 
gested in  the  case  of  Woodward  v.  French,  337,  343  ;  but  this  ground 
has  no  application  to  the  case  of  an  error  in  designating  real  estate 
to  the  list  of  any  particular  district,  because  the  situs  of  real  estate 
is  supposed  to  be  always  capable  of  being  ascertained  from  the  town 
records.    This  is  not  a  cfise  in  which  any  division  or  apportionment 
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of  the  plaioliff 's  list  became  neeefisary  in  conseqaenoo  of  the  trana* 
fer  of  his  domicile  and  farm  from  one  district  to  the  other ;  and  no 
embarrassment  arises  from  the  consideration  that  the  statute  has 
made  do  distinct  provision  for  such  a  case,  because  the  transfer  in- 
cluded the  domicile  and  farm  of  the  plaintiff  in  its  entirety.  It  has 
been  held  that  the  basis  of  taxation  in  a  school  district  does  not  de- 
pend upon  the  continued  residence  of  the  tax  payer  within  the  dis- 
trict, if  he  was  subject  to  taxation  in  the  district  when  the  list  was 
made;  {Woodward-^*  Frtnch^ubi  $upra;  Walieer  y.  Miner ^  82  Vt. 
769 ;)  and  it  would  seem  necessary  to  make  the  basis  of  taxation  ef- 
fective that  it  should  not  be  held  to  depend  upon  a  circumstance  so 
accidental  as  the  neglect  of  the  listers  to  perform  a  merely  clerical 
duty*  We  think,  therefore^  that  the  act  of  the  listers  by  which  the 
plaintiff's  list  was  erroneously  designated  as  belonging  to  school  dis- 
trict No.  2  was  noi^  oonelusive  either  upon  the  plaintiff  or  upon 
school  district  No.  1  in  respect  to  that  point ;  and  that  the  pruden- 
tial committee  of  school  district  No.  1  was  justified  by  the  statute 
provision  requiring  all  real  estate  to  be  taxed  in  the  school  dis- 
trict in  which  it  is  situated  in  treating  that  list  as  belonging  to 
his  school  district  up  to  the  time  when  the  vote  annexing  the  plain- 
tiff's farm  to  school  district  No.  2  took  effect.  In  other  words, 
we  regard  the  error  of  the  listers  in  making  an  erroneous  desig- 
nation of  this  list  as  not  being  beyond  the  possibility  of  correc- 
tion if  the  town  records  furnished  the  necessary  means  of  cor- 
recting it. 

The  judgment  of  the  county  court,  which  was  pro  forma  in  favor 
of  the  plaintiff,  being  inconsistent  with  the  grounds  of  decision  and 
conclusions  now  adopted,  is  reversed ;  and  the  case  will  be  remitted 
to  thai  eottrt  fbr  a  new  trial. 
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Albert  N.  Stevens  v.  Reuben  Kibk,  and  L.  Robinson  and  S. 
M.  Field,  Tnistees. 

Trustee  Process,    Fraud, 

It  ifl  not  In  all  cases  necessary  for  the  report  of  a  commissioner  in  tmstee  process 
t«  show  in  terms  that  the  sale  was  Araudulent;  such  facts  may  be  fbund  as  to  ena- 
ble the  court  to  say  as  matter  of  law  that  the  sale  was  fhiudulent  and  Toid. 

Where  a  grantee  execntes  a  bond  giving  the  grantor  the  right  to  redeem  the  land 
porchased,  and  subsequently  makes  an  exchange  of  this  for  other  land  with  the 
consent  of  the  grantor  and  the  understanding  that  the  right  of  redemption  is 
still  to  continue  in  the  land  received  in  exchange  the  same  as  before,  it  is  hdd, 
that  if  the  grantee  is  trusteed  by  a  creditor  of  the  grantor,  the  land  received  in 
exchange  will  stand  in  the  same  condition  so  far  as  the  trustee  process  Is  con- 
cerned as  the  land  deeded  in  exchange  stood  while  the  trustee  held  ^t.. 

The  grantee  would  not  be  liable  as  trustee  of  his  grantor  for  a  note  not  collected 
which  he  received  in  the  exchange  of  lands  as  the  difference  in  value. 

The  facts  found  by  the  commissioner  are  not  sufficient  to  authorize  the  conrc  to 
pronounce  the  sale  by  che  defendant  to  the  trustees  fraudulent  and  void  as  to  the 
creditors  of  the  deflsndant. 

Trustee  Process.  The  commissioner  appointed  to  take  the  dis- 
closures and  proofs  in  this  case  reported  that  it  was  proved  that  the 
plaintiff  then  residing  at  St.  Albans,  on  the  1st  day  of  November, 
1858,  sold  to  the  defendant's  son  and  one  Graves,  then  doing  business 
as  merchants  at  South  Troy  under  the  style  of  Kirk  &  Graves,  a 
quantity  of  goods,  and  received  in  payment  the  notes  of  £jrk  & 
Graves  to  the  amount  of  $2500.,  signed  by  Reuben  Kirk  as  surety 
of  that  date. 

Kirk  &  Graves  failed  in  business  in  the  summer  of  1859,  and  the 
goods  on  hand,  including  what  remained  unsold  of  those  purchased 
of  the  plaintiff,  were  by  them  assigned  to  Reuben  Kirk  and  Madison 
Stebbins,  to  secure  them  for  having  endorsed  and  become  surety  for 
Kirk  &  Graves. 

The  plaintiff  obtained  an  injunction  against  the  defendant  and 
Stebbins'  making  any  sale  or  disposal  of  these  goods,  which  injunc- 
tion was  dissolved  in  the  fall  of  1859,  mainly  on  the  ground  of  the 
solvency  of  Reuben  Kirk,  the  valuation  of  whose  property  at  that 
time  the  commissioner  found  to  be  from  four  to  six  thousand  dollars, 
which  consisted  mainly  of  his  farm  and  stock ;  and  hb  indebtednesa 
was  trifling,  except  that  to  th^  plaintiff. 
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It  was  proved  that  the  trustees  Robinson  &  Field  were  aware  of 
the  defendant's  liability  to  the  plaintiff  upon  these  notes  as  early  as 
the  summer  or  spring  of  1859,  and  the  defendant  counselled  thein  to 
some  extent  about  the  propriety  of  selling  his  property  at  auction, 
and  Robinson  wrote  the  advertisement,  caused  it  to  be  printed,  and 
aided  the  defendant  in  the  distribution  of  th^  same. 

The  commissioner  found  that  the  condition  of  the  defendant  and 
family  was  such  that  a  disposition  of  his  farm  and  stock  and  the  pur- 
chase of  a  small  place,  if  well  done,  was  wise  economy,  and  that 
stich  was  his  avowed  motive.  On  the  19th  of  May,  1860,  Reuben 
Kirk  and  wife  conveyed  by  deed  to  Robinson  &  Field  for  $2000.  all 
of  the  defendant's  real  estate  ;  and  all  his  attachable  personal  prop- 
erty or  nearly  so  was  sold  at  auction  in  the  spring  of  1860.  The 
grantees  also  executed  a  bond  giving  Kirk  a  right  to  redeem  said  real 
estate,  dated  the  24th  day  of  May,  but  made  in  fulfilment  of  an  un- 
derstanding at  the  time  of  the  sale. 

It  was  proved  that  82000.  was  bid  and  offered  for  a  portion  of  the 
land  conveyed  to  Robinson  &  Field,  and  it  was  apparent  that  the  de- 
fendant was  desirous  that  the  title  of  his  farm  should  pass  to  them, 
but  the  expectation  of  redemption  of  the  premises  could  not  have 
been  the  reason,  for  the  defendant  testified  that  the  conveyance  was 
absolute,  but  the  negotiation  and  bargain  was  made  mostly  with  the 
defendant's  wife  and  daughter. 

The  land  was  conveyed  to  said  trustees  for  less  than  the  actual 
value.  Field  had  a  mortgage  on  said  premises,  and  Robinson 
paid  to  him  a  sum  sufficient  to  reduce  the  mortgage  to  one  thou- 
sand dollars.  The  trustees  sold  and  conveyed  the  land  in  Troy 
(a  portion  of  the  land  conveyed  to  them)  to  William  Blake  for 
a  conveyance  to  them  of  Blake's  tavern  stand  in  Derby  and 
Blake's  note  of  $500.,  which  was  done  with  the  consent  of  the  de- 
fendant. 

From  the  proofs  and  circumstances  the  commissioner  reported  that 
he  was  satisfied  that  the  approaching  maturity  of  the  plaintiff's  notes 
and  the  liability  of  the  defendant's  property  to  attachment  at  the  suit 
of  the  plaintiff,  was  a  leading  motive  with  the  defendant  in  disposing 
of  his  property  in  the  manner  he  did,  and  that  he  had  a  purpose  to 
place  his  property  in  a  condition  less  accessible  to  his  creditors, 
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and  that  as  between  them  and  tb^  dtfendazit  ihe  ^ooT^jaaoe  was 
frauduUni. 

There  was  no  evidence  that  either  Sobinson  or  Field  bad  any  cqu 
nection  with  Kirk  or  his  famity  about  disposing  of  th^  defendant  s 
property  for  any  such  illegal  purpose*  But  said  trustees  knew  that 
one  of  the  plaintiff's  notes  would  mature  in  November,  and  that  the 
defendant  was  disturbed  about  his  financial  affairSi  and  were  willing 
to  improTe  that  condition  of  the  defendant  to  drive  a  sharp  bargaiD 
and  make  money. 

The  statements  in  the  disclosures  were  not  contradicted  by  evidenoet 
except  as  to  the  character  of  the  transaction,  wbetber  fraudulent  or 
not. 

As  the  defendant's  indebtedness  to  the  trustees  was  larger  than  tha 
money  or  avails  of  any  property  received,  aside  from  the  land,  the 
commissioner  adjudged  that  the  trustees  would  not  be  liable  even 
though  the  plaintiff's  claim  be  conceded  that  the  conveyanoe  was 
fraudulent  as  to  the  defendant's  creditors* 

The  commissioner  therefore  adjudged  that  the  trpsteea  Bobiuson 
&  Field  were  not  liable  in  this  action. 

Upon  this  report  the  county  court,  December  Termt  18(2}  rendered 
judgment  in  accordance  with  the  report  of  the  <M»nuu}ssion^r.  Fix- 
captions  by  the  plaintiff, 

B.  H.  Steele^  for  the  plaintiff,  cited  Bool  v.  BeynoUU^  9%  Yt,  139. 

C.  RoUmon  and  J.  L,  Edwards^  for  the  trustees,  cited  Ibw  v. 
Fields  5  Mass.  390 ;  £a9Bi9r  v.  Ovfrwr,  l&  Yt.  615 ;  Mmt^  v.  CIrw#, 
20Vt.  195. 

Feck,  J.  The  question  in  this  ease  is  whether  the  tinstees  ave 
chargeable* 

On  an  accounting  on  the  basis  of  the  prices  agreed  upon  between 
the  trustees  and  the  principal  debtor  at  the  time  the  trustees  received 
the  assets  real  and  personal,  the  commissioner's  report  does  not  show 
ai^  balance  in  the  hands  of  the  trustees  subject  to  the  trustee  pro- 
cess. This  is  the  result  after  deducting  the  claim  of  $319*  made  by 
the  trustee  Bobioson  for  money  paid  to  Mrs.  Keilh  which  the  ooi»- 
missioner  disallows.  It  is  true  that  exclusive  of  interest  there  would 
be  a  trifling  sum  due  from  the  trustee  Robinson,  but  the  balance  of 
iue  rest  in  &vor  of  the  trustee  to  wUeh  he  piv^behly  wiHild  be  antii- 
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tied,  would  tiini  the  balance  the  other  way ;  bat  whether  it  wonld  or 
not  the  sum  being  less  than  $10.  eonld  not  be  held  by  trustee  process. 
Whether  the  oonveyanoe  of  the  real  estate  is  regarded  as  bona  fide 
or  as  frandnlent  as  to  creditcnrs,  does  not  vary  this  result,  if  the  cred- 
itor goes  for  the  stipulated  price  of  the  land,  since  in  either  case  if 
tiie  plaintiff  seeks  to  recoyer  the  price  by  trustee  process,  he  thereby 
•dopts  the  sale  to  the  trustees  and  must  take  it  according  to  its  terms, 
and  be  content  with  the  price  agreed  upon  by  the  parties  to  the  con- 
▼oyanee.  Beyond  the  price  agreed  no  indebtedness  was  created. 
The  whde  92000.,  the  price  agreed  upon  for  the  real  estate,  having 
baen  aeoounted  for  to  the  principal  debtor,  the  trustees  cannot  be 
^argeable  for  the  real  estate  unless  something  has  transpired 
mm  the  sale  to  the  trustees  to  change  the  relation  of  the  par- 
tias  even  if  the  conveyance  should  be  held  to  be  friftidulent  as  to 
eredhers. 

It  is  well  settled  that  a  purchaser  of  real  estate  under  a  conveyance 
fraudulent  and  void  as  to  creditors,  cannot  be  held  as  trustee  on  ac- 
count of  the  land  held  by  him  under  such  conveyance,  unless  he  is 
indebted  to  the  principal  debtor  for  the  price  stipulated. 

B«t  Che  plaintiff  claims  that  the  conveyance  to  the  trustee  was 
fraadaleni  and  void  as  to  creditors,  and  that  as  the  trustees  have 
oonveyed  the  premises,  the  plaintiff  can  hold  the  trustees  for  the 
vidue  of  the  land  or  the  avails  of  such  sale. 

There  are  some  facts  reported  by  the  commissioner  tending  to 
rtiew  the  conveyance  fraudulent  and  void  as  to  creditors,  but  no  fact 
is  reported  which  is  conclusive,  nor  does  the  commissioner  find  the 
faot  that  it  was  fraudulent.  But  it  is  claimed  that  the  facts  found 
are  eaflknent  for  the  court  to  pronounce  it  fraudulent.  It  is  true  as 
elaimed  in  argument,  that  it  is  not  in  all  cases  necessary  for  the  re- 
port to  show  in  terms  that  the  sale  was  fraudulent,  such  facts  may  be 
found  as  to  enable  the  court  to  say  as  matter  of  law  that  the  sale  was 
fraodol^nt  and  void.  It  was  proper  for  the  commissioner  afler  stat- 
ing the  facts  and  circumstances  appearing  in  his  report,  to  draw  a 
eonckisioii  of  fact  which  he  has  done  in  this  case,  as  the  facte  previ- 
ously stated  by  him  do  not  necessarily  make  the  conveyance  void. 
The  ultimate  finding  of  the  commissioner  is  that  a  leading  motive 
and  purpose  of  the  principal  debtor  in  disposing  of  his  property  as  he 
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did,  was  to  place  his  property  in  a  condition  less  accessible  to  his 
creditors,  and  that  as  to  the  principal  debtor  the  convejance  was 
fraudulent,  but  that  there  was  no  evidence  that  either  of  the  trustees 
had  any  connection  with  him  or  his  family  about  disposing  of  the 
defendant's  property  for  any  such  illegal  purpose,  but  that  the  trustees 
knew  that  the  plaintiff's  notes  would  mature  in  November  after, 
(one  of  them,)  and  that  the  defendant  was  disturbed  about  his  finan- 
cial affairs,  and  were  willing  to  improve  that  condition  of  the  defen- 
dant to  drive  a  sharp  bargain,  and  make  money.  This  knowledge 
and  conduct  on  the  part  of  the  trustees,  in  connection  with  other  facts 
previously  stated  in  the  report,  point  in  the  direction  of  knowledge 
on  the  part  of  the  trustees  of  the  fraudulent  design  of  the  grantor, 
but  it  is  not  conclusive.  The  report  would  have  been  more  explicit 
and  satisfaotory  had  the  commissioner  found  in  terms  whether  the 
trustees  knew  of  the  fraudulent  design  of  the  principal  debtor,  but 
he  has  not  done  so.  He  has  however  reported  that  '^  there  was  no 
evidence  that  either  Robinson  or  Field  (trustees)  had  any  connection 
with  Kirk  or  his  family  about  disposing  of  the  defendant's  property 
for  any  such  illegal  purpose."  This  probably  was  intended  to  exclude 
the  idea  that  the  trustees  had  knowledge  of,  or  were  privy  to  the 
fraudulent  purpose  and  design  of  £ark,  and  we  think  we  must  so 
regard  it.  Taking  the  whole  report  together  therefore,  it  is  not  in- 
consistent with  good  faith  on  the  part  of  the  trustees  towards  credit- 
ors. We  have  no  occasion  therefore  to  decide  whether  a  fraudulent 
grantee  of  real  estate  who  has  sold  the  property,  can  be  held  as 
trustee  for  the  avails  in  his  hands.  But  if  such  grantee  can  be  thus 
held,  and  we  should  hold  this  conveyance  to  the  trustees  fraudulent, 
there  might  still  be  a  difficulty  in  holding  the  trustees  chargeable  in 
this  case.  It  appears  that  the  trustees  when  they  took  the  convey- 
ance from  Kirk,  executed  a  bond  giving  him  a  right  to  redeem.  The 
bond  is  dated  a  few  days  after  the  date  of  the  deed,  but  the  report 
shows  that  the  bond  was  executed  in  pursuance  of  an  agreement 
made  cotemporaneous  with  the  execution  of  the  deed  to  the  trustees. 
Taking  the  deed  and  bond  together,  the  conveyance  has  the  charac- 
ter of  a  mortgage  with  a  power  of  sale.  When  the  trustees  ex- 
changed the  premises  for  the  tavern  stand  in  Derby,  and  took  a  note 
for  8500.  for  the  difference,  it  was  done  with  the  consent  of  Kirk  and 
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with  the  understlmding  that  Kirk's  right  of  redemption  was  still  to 
continue  in  the  tavern  stand  the  same  as  hefore.  This  appears  from 
the  disclosures  which  the  report  states  were  not  controverted  except 
as  to  the  question  of  fraud.  It  is  difficult  to  see  why  the  tavern 
stand  is  not  in  the  same  condition  so  far  as  the  trustee  process  is 
concerned  as  the  land  deeded  in  exchange  while  the  trustees  held  it. 
As  to  the  $500.  note  taken  in  the  exchange  as  the  difference  in  the 
value,  it  not  being  collected  it  cannot  he  held  by  trustee  process 
against  these  trustees,  even  if  it  could  be  treated  as  the  property  of 
the  defendant  Elirk.  In  any  view  of  the  case  we  are  unable  to  see 
how  the  trustees  can  be  held  chargeable. 
Judgment  affirmed. 
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Town  op  Lehington  v.  Andrew  Blodgett. 

Eecord.    Evidence.     Town  Officers.    Intoxicating  Liquor. 

A  record  of  the  waminf?  of  a  town  meeting  and  of  the  proceedings  of  the  meeting 
held  agreeably  thereto,  is  sufficient  prima  fade  to  show  that  the  warning  was  In 
fact  posted  ap  as  required  by  law. 

The  law  does  not  require  selectmen  to  be  sworn. 

Parol  evidence  is  admissible  in  behalf  of  the  town  to  show  that  the  selectmen 
elected,  acted  as  such  during  the  year. 

The  official  certificate  of  the  town  clerk  is  prima  Jade  authentic,  and  papers  certi- 
fied by  him  are  admissible  in  evidence  without  other  proof  that  he  was  either 
elected  to  the  office,  or  sworn. 

The  fkct  that  the  selectmen  became  personally  liable  for  liquors  purchased  by  them 
in  behalf  of  the  town  for  their  town  agency,  and  which  were  turned  over  to  the 
agent,  does  not  rebut  the  presumption  that  the  liquors  became  the  property  of 
thotown. 
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Ths  pImatilV  dedandioD  eootaiiMd  eoanti  in  trespaM  and  <iNnF«r 
for  the  taking  and  conversion  of  a  qnantity  of  brand|f  and  inzm. 
Flea,  the  ^anaral  uuHie  wiA  noliee  tluit  the  deleiidaat,  aa  depnty 
fbanX;  attained  taid  liqnoni  as  tiie  prafmrty  of  Angoatui  Osgood, 
im  a  ffrit  in  ftyor  af  Lgnaaa  Lumlwnl  and  mM.  die  tame  oq  an 
eagewitina.  On  the  trial,  at  the  fieptember  Tenn,  186S,  PoL4in>, 
Cb.  Jm  pveeidingi  the  piainiiffs  offered  ia  evideaoe  the  record  of  the 
warning  and  proceedings  of  the  aoonal  Mar^  meeting  in  Lemington 
in  1362«  The  defendant  objected  to  the  same  because  it  did  not  ap- 
pear that  said  warning  was  legally  posted  aeoording  to  the  atatate. 
The  racord  was  admitted  in  evidanee/<i-«4o  which  the  defendant  ex- 
cepted. It  appeared  by  the  record  that  Thomas  Holbrook,  Jr.,  John 
Cook,  and  Aagnstus  Osgood,  were  elected  selectmen  for  the  ensuing 
year.  The  piaintilb  then  offered  parol  evidence  that  said  Holbrook, 
CSoek  aad  Osgood  acted  as  selectmen  for  that  year.  This  was  ob- 
jected to  hy  the  deftudaoi  but  admitted^— to  which  the  defendant  ex- 
cepted. 

The  plaintiffil'  aridenea  tended  to  prove  that  for  the  year  previous 
io  the  7th  of  May,  1962,  the  defendant  had  been  agent  for  the  town 
af  Ijemtiigton  tor  the  sale  of  spirituous  liquors,  under  a  contract 
with  ttm  seleotmen.  At  the  expiration  of  his  agency  the  deiSendant 
had  oa  hanid  some  liifuors  which  he  had  paichased  during  his  agency 
#Br  the  pnevioBS  year,  with  his  own  money,  which  sud  selectmen 
wished  to  pnocnm  to  sapply  the  agency  for  the  ensuing  year,  and 
Ihay  accordingly  paafaoted  an  arrangement  with  the  defendant,  and 
fpare  him  a  wriUan  oUigation  in  <lhe  following  words : 

*^  Received  of  Andrew  Blodgett,  former  agent,  one  barrel  of  rum 

at  sixteen  dollars  and  ei^ty-four  cents,  and  eight  gallons  of  brandy 

for  thirty-six  dollars,  making  in  all  the  sun^  of  fifly-two  dollars  and 

aighty-four  cents,  which  we  jointly  and  severally  promise  to  pay  him 

in  one  year  from  date  and  interest,  he  having  paid  for  said  liquors 

out  of  his  own  money,  by  agreement  with  the  selectmen  last  year, 

Thomas  Holbrook,  Jr.,  >  Selectmen  of 
AuoxJSTCS  Osgood,  )  Lemington, 

May  7th,  18«3," 

On  the  8th  of  May,  1862,  the  selectman  Osgood,  the  defendant, 
wm  appc4ntad  agent  nadar  an  airaagemant  that  he  should  receive  aa 
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compensation  what  the  other  selectmen  should  say  his  services  were 
worth  at  the  end  of  the  year. 

Osgood  proceeded  to  sell  as  agent  from  the  liquors  procured  of  the 
defendant,  and  purchased  some  more  with  money  received  hj  him 
from  the  sales  of  liquors,  hut  at  one  time  not  having  money  sufficient 
to  purchase  what^he  wished,  he  applied  to  Holbrook,  the  selectman, 
who  advanced  him  ten  dollars  out  of  his  own  money,  which  Osgood 
repaid  out  of  the  avails  of  the  sales  of  liquors. 

Holbrook  testified  that  Osgood  applied  to  him  as  selectman,  and 
that  he  advanced  his  own  money  because  the  town  then  had  no  funds. 

After  said  liquors  had  been  attached  by  the  defendant,  Osgood  gave 
up  his  agency  and  the  selectmen  settled  with  him.  He  accounted  for 
the  profits  of  all  sales  and  the  selectmen  allowed  him  Ave  dollars  for 
his  services.     Other  facts  are  stated  in  the  course  of  the  opinion. 

The  plaintiffs  conceded  that  the  liquors  were  taken  by  the  defend- 
ant and  disposed  of  by  him  under  precept  against  Osgood  in  th» 
manner  set  up  in  his  notice  under  his  plea. 

The  court  held  and  instructed  the  jury  that  if  all  the  evidence  was 
believed  the  plaintiffs  were  entitled  to  a  verdict  for  the  liquors  taken 
by  the  defendant  at  their  value  when  taken  and  interest  thereon  since. 
The  jury  returned  a  verdict  for  the  plaintiffs.  The  defendant  ex- 
cepted to  the  directions  given  to  the  jury  and  to  the  refusal  to  direct 
a  verdict  for  the  defendant  as  requested.  There  was  no  evidence 
that  the  selectmen  or  other  town  officers  of  that  year  had  ever  taken 
the  oath  of  office.  The  defendant's  counsel  claimed  that  none  of  their 
official  acts  were  valid  so  far  as  the  town  was  concerned  unless  that 
was  shown,  but  the  court  overruled  the  objection, — ^to  which  the  de- 
fendant excepted.  It  also  appeared  on  the  trial  that  said  Osgood 
gave  no  bond  to  the  town  as  agent,  and  that  none  was  required  by 
the  selectmen.  It  also  appeared  that  after  the  liquors  were  attached 
by  the  defendant  and  after  this  suit  was  brought  the  town  paid  to 
the  defendant  the  amount  specified  in  the  writing  given  to  him  by  the 
selectmen. 

Barker^  for  the  defendant. 

Ira  A.  Ramsey  and  Wm,  Heywood,  for  the  plaintiff. 

Babrett,  J.  The  record  of  the  warning,  dated  the  18th  of  Feb- 
ruary, for  a  meeting  the  4th  of  March,  and  that  the  inhabitants  met 
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agreeably  to  the  above  notification,  and  thereupon  chose  all  their 
town  officers,  and  voted  all  their  taxes,  is  sufficient,  prima  fade^  to 
show  that  the  warning  was,  in  fact,  posted  up  in  conformity  to  the 
provisions  of  the  law. 

The  law  does  not  require  selectmen  to  be  sworn.  Even  if  it  did, 
it  would  be  presumed  that  they  were  so  sworn,  unless  the  contrary 
IB  shown,  in  cases  where  they  undertake  to  protect  themselves  from 
personal  liability  by  reason  of  their  office. 

It  was  proper,  in  behalf  of  the  town,  if  there  was  need  of  it,  to 
show,  by  parol,  that  the  Belectmen,  who  had  been  elected,  acted  as 
such  during  the  year. 

The  official  certificate  of  the  town  clerk  is  prima  facie  authentic, 
and  it  is  not  necessary,  in  this  state,  in  order  to  render  a  record,  or 
other  paper  certified  by  him,  admissible  in  evidence,  to  show  by  other 
proof  that  he  was  either  elected  to  the  office,  or  sworn. 

The  only  remaining  questions  arise  as  to  the  direction  of  the  court 
to  the  jury,  that  if  all  the  evidence  was  believed,  the  plaintiff  was  en- 
titled to  recover. 

Osgood  was  appointed  agent  by  the  commissioner  on  the  8th  of 
May,  1862,  the  year  and  office  of  the  defendant  as  such  agent  having 
expired.  Prior  to  this,  and  for  the  purpose  of  supplying  the  agent, 
who  should  succeed  the  defendant,  two  of  the  selectmen  negotiated 
with  the  defendant,  in  respect  to  the  liquor  he  then,  as  such  agent, 
had  on  hand,  and  on  the  7th  of  May  the  negotiation  resulted  in  an 
agreement  that  he  was  to,  and  he  did,  deliver  the  liquor,  for  the  pur- 
pose aforesaid,  to  said  selectmen,  one  of  whom  was  Osgood.  On 
Osgood's  being  appointed  agent,  he  took  the  liquors  thus  procured,  and 
held  and  sold  from  them  as  such  agent,  up  to  the  time  it  was  attached 
by  the  defendant  as  constable,  on  a  writ  against  Osgood.  The  ques- 
tion is,  whether  the  liquor  thus  in  the  hands  of  Osgood,  was  the 
property  of  the  town.  In  considering  the  evidence,  it  is  proper  to 
premise  that  the  statute  creating  the  agency  and  authorizing  the  sale 
of  liquor  by  him,  contemplates  that  the  liquor  shall  belong  to  the 
town,  and  only  to  the  town ;  and,  by  the  force  of  its  provisions,  as 
well  as  by  its  whole  policy,  it  excludes  the  idea  of  the  agent  himself 
being  such  o%vner. 


ti4  Si8£s  AOtnnnr, 
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TTere,  ift  their  owb  intention  aad  Midf,  ikcttitg  in  bebadf  cf  tb^  ta«m« 
TIm  pap^r  tlk«y  gav«  to  the  detedint)  tliottgfa  by  te  tenas  H  wa»  i^ 
personal  promise  by  themselves,  still  it  is  appal^ttt  fhim  its  l^tet» 
add  tb«  Maimer  in  whieb  it  id  gigiMd,  that  H  wa&made  by  tikeii^  in 
befaatf  of  tbe  towfi. 

If  they  were  thitt  Miag  Ibt  tbe  towst  the  fttet  tlmt  tbey  gKve  to 
the  defendant  their  personal  ebl%»tioft  to  |Mi|y  for  the  liquor  wamid 
net  affect  the  ({tiestion  of  the  ewnevship  of  tbe  liquor.  It  was  an 
ntidertaking  in  the  cb^-aeter  cf  soreliee  for  ike  tewn^^-^bey  taking 
the  hazard  of  being  relieved  from  the  burden  oi  the  liabi-lity  tbM* 
aMUmed^  It  appears^  tbon^b  tive  faet  may  not  be^  very  xnaterial,  that 
tbe  town  did  pay  for  the  Hqaer  id  ^acbargie  ef  tbe  ondertddng  of 
tbe  two  selectiDeti* 

The  fact  that  the  li<pior  went  iato  tEeposieieion  of  Osgood  baa  n» 
tendency  to  show,  or  to  oonstttntet  him  tbe  owner  of  tbe  liquor,-— 
beeause^  as  before  said,  Osgood  waa  tbe  Kqner  agent  of  the  town^ 
and,  under  the  law,  the  liquor  held  by  him  as  such  agent  ie  to  be 
regarded  as  the  property  of  the  town  till  it  be- mads  afllrmatiTely  to 
appear  that  it  belongs  to  somebody  ebe. 

The  variotis  points  made  as  to  the  effect  of  the  manner  in  wbieb 
Osgood's  eompensation  was  to  be,r  and  was  fboed,  and  as  to  money 
furnished  by  Holbrook,  one  of  the  selectmen,  to  purchase  more  liqaov 
for  the  agent  to  sell,  and  as  to  &e  mode  in  which  the  liquor  in  quee^ 
tion  had  been  procured  by  the  defendant  as  the  former  agent,  cannioi 
be  regarded  as  operating,  in  law,  to  countervail  or  invalidate  the  title 
of  the  town,  as  depending  on  the  transaction  shown  by  the  evidence^ 
by  which  tbe  liquor  came  into  tbe  hands  of  Osgood  as  agent. 

What  tbe  defendant  testified,  wheth^  true  as  he  claimed,  or  fidse, 
as  Holbrook  testified  it  was,  via  s  that  tbe  defendant  ref^ised  to  sell  it 
to  the  selectmen  on  the  credit  of  tbe  town,  so  as  to  have  the  town 
made  chargeable  for  it,  and  insisted  that  they  should  do  as  had  beea* 
done  the  previous  year,-^.  e.,  have  an  agent  that  would  procure  the 
liquors  with  his  own  money ,-^we  regard  as  entirely  immaterial ;  for 
the  effect  of  the  transaction  must  stand  upon  what  was  really  cot^ 
summated  by  it,  as  affecting  the  title  to  tbe  liquor*    Tbe  defend- 
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ant  WM  dot  aeting  ia  behfttf  of)  or  hi  privity  nHh,  Ibe  town }  Mkd 
wlMn  he  had  parted  with  Ae  liquor,  hfe  tiotimis  or  wtU  could  hat# 
no  eflbct  upon  the  title  as  between  the  Aeleetmen  and  the  town*  On 
the  whole  then  We  Me  &o  enotf  la  the  direction  given  1^  the  eouttty 
court* 
Judgaumt  aflrmed. 


Town  of  Leminqton  t;.  Ain>REW  BLODOfitr. 

Fleadinga,     Tavms*    ItUoxiccUing  Lupior^ 

AtfMUnpBlt  In  the  ftenerd  ceaats  It  the  apinopHAte  Ibnn  ot  Actton  ht « ttfwti,  t§ 
well  M  ui  iadlTidtudf  to  noorer  for  money  whieh  the  defendMU  imfWQputf 
withholds. 

Uonej  receiyed  by  the  town  liquor  agent  for  the  liquors  legally  sold  hy  him  at 
mich  agent,  Is  ptesttmed  to  be  the  tnon^y  of  Che  towdi 

The  flict  that  the  agent,  by  agreement  with  the  selectmefi,  adyaHced  the  money  for 
the  purchase  of  the  liquors  at  a  specified  rate  of  Interest,  wevld  not  rebut  thai 
presumption. 

Assumpsit  in  the  general  counts*  Plea^  the  genen^  issue*  Trial 
hy  jury,  September  Term,  1863,  Poland^  Ch.  J«,  presiding. 

The  plaintiffs'  evidence  tended  to  prove  that  the  defeudant  was 
duly  appointed  agent  of  the  town  of  Lemington  for  the  sale  of  8pir-> 
itnous  liquors,  £roni  the  first  Monday  in  May,  1861,  to  the  first  Mon- 
day in  May,  1862.  The  selectmen  of  the  town  made  a  contract  with 
him  by  which  he  was  to  advance  all  money  necessary  for  the  pur^ 
chase  of  liquors,  and  was  to  be  paid  12  per  cent*  interest  thereon 
from  the  time  of  the  purchase  of  each  bill  of  liquors  till  the  whole 
of  each  bill  should  be  sold,  and  he  was  to  account  to  the  town  for  the 
profits  on  the  sales  of  liquors,  and  to  receive  twenty-five  dollars  for 
hie  services*  The  selectmen  examined  the  defendant's  aoeount  ui 
May,  1862,  and  claimed  that  there  was  a  greater  sum  in  the  defend*- 
ant's  hands  for  which  he  should  account  than  appeared  upon  his  a^ 
countsi  but  the  defendant  denied  this  and  refused  to  account  for 
more.  The  defendant  soon  after  paid  into  the  town  treasury  the  $\ua 
of  $21,839  which  was  the  amount  his  aceoants  showed  was  due. 
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The  defendant's  counsel  claimed  that  this  form  of  action  was  in- 
appropriate and  improper  to  enable  the  plaintiffs  to  recover  for  the 
claim  set  up,  even  if  made  out  bj  the  proof.  But  the  court  over- 
ruled the  objection, — to  which  the  defendant  excepted. 

The  case  was  submitted  to  the  jury  under  a  charge  not  objected 
to,  except  as  to  the  form  of  action,  and  the  jury  gave  a  verdict  for 
the  plaintiffs. 

W,  S.  Ladd^  for  the  defendant. 

1.  The  plaintiffs  cannot  recover,  because  assumpsit  is  not  the 
proper  remedy  against  a  public  officer  acting  ministerially,  for  mal- 
feasance in  office. 

2.  They  cannot  recover  by  virtue  of  the  statute,  (1,)  because 
there  was  in  fact  (as  the  case  shows)  no  legal  obligation  to  support 
an  implied  promise  ;  (2,)  because  the  declaration  is  defective  in  not 
alleging  a  consideration  upon  which  to  found  an  implied  promise. 
Streeter  v.  Sumner,  19  N.  H.  518 ;  Sanborn  v.  Emerson^  12  N.  H. 
62  ;  Golhum  v.  Fomeroy,  44  N.  H.  19,  and  cases  there  cited ;  Bath 
V.  Freeport,  5  Mass.  325  ;  WrcTUham  v.  AUlehorough^  ib,  430 ;  Lon" 
donderry  v.  Windham^  2  Vt.  149. 

3.  They  cannot  recover  on  the  contract  reported  in  the  case ;  (1,) 
because  the  town  as  a  corporation  created  by  statute  had  no  legal 
power  to  make  such  a  contract,  and  hence  could  not  be  made  a  party 
to  it  by  any  act  of  the  selectmen ;  (2,)  because  the  contract  was 
illegal, 

Ira  A,  Ramsey,  for  the  plaintiffs,  cited  Thompson  v,  Bahcock^ 
Brayt, ;  2  Chitty.  on  Contracts,  535  ;  also,  586  note  ;  Phdps,  Dodge 
&  Co,  V.  C.  B.  Conant  &  Co.,  30  Vt.  277. 

Barrett,  J.  This  is  assumpsit  in  the  general  counts.  The  claim 
of  the  town  was  for  money,  to  which  it  was  entitled,  in  the  hands  of 
the  defendant,  as  agent  under  the  statute  to  prevent  the  traffic  in  in- 
toxicating liquors.  The  fact  of  such  agency  was  shown,  and  that 
the  defendant  for  the  year  prior  to  May,  1862,  had  acted  as  such 
agent  in  the  sale  of  liquors  for  the  purposes  prescribed  and  allowed 
by  the  statute.  No  question  seems  to  have  been  made  in  the  county 
court  but  that  the  evidence  tended  to  show  that  the  plaintifi^  had  a 
lawful  claim  against  the  defendant  for  such  money ;  but  it  was  ob- 
jected that  ''  this  form  of  action  was  inappropriate  and  improper  to 
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enable  the  plaintiff  to  recover  for  the  daim  set  up,  even  if  made  out 
by  the  proof."  This  objection  raises  the  only  question  presented  by 
the  bill  of  exceptions ;  for  the  bill  states  that  ^'  the  case  was  submit- 
ted to  the  jury  under  a  charge  not  objected  to,  except  as  to  the  form 
of  action,  and  the  jury  gave  a  verdict  for  the  plaintiff." 

The  main  reason  urged  in  support  of  this  objection,  is  that  the 
declaration  should,  in  a  case  like  the  present,  set  forth  specially  the 
fJEU^,  out  of  which  the  defendant's  liability  arises ;  and  several  cases 
are  cited,  in  which,  in  suits  against  towns,  to  recover  upon  liabilities 
to  which  they  are  subjected  by  special  provisions  of  statute,  it  has 
been  held  that  such  special  mode  of  declaring  is  necessary. 

The  reason  for  the  rule  in  such  cases  is  quite  obvious,  and  is 
peculiar  to  the  character  of  the  defendant  in  those  cases,  and  to  the 
relation  that  the  parties  sustain  to  each  other  under  the  statute,  in 
respect  to  the  subject  matter  of  the  claim  in  suit.  But  that  reason 
does  not  exist  in  the  present  case.  A  town,  as  well  as  an  individual, 
may  own  property  and  money,  and  may  have  the  same  right  in  re- 
spect thereto ;  and,  as  between  the  town  and  an  individual  who  has 
had  to  do  with  the  property  or  the  money  of  the  town,  we  know  of 
no  rule  or  case  requiring  any  different  form  of  action  in  behalf  of 
the  town  against  such  individual  for  a  trespass  upon,  or  injury  to,  or 
a  conversion  of  the  property,  or  for  the  improper  withholding  of  the 
money  of  the  town,  from  what  woi|ld  be  proper  between  two  individ- 
oak. 

It  is  very  familiar  law  that  the  action  for  money  had  and  received 
is  an  appropriate  form  to  recover  for  money  belonging  to  the  plain* 
tiff,  which  the  defendant  holds  without  right,  and  againat  equity  and 
good  conscience. 

It  remains  then  only  to  be  considered  whether  the  evidence  tended 
to  show  whether  the  defendant  thus  held  money  belouging  to  the 
plaintiff. 

In  the  first  placf9  it  iB  to  be  remarked,  that  the  statute  obviously 
contemplates  that  the  money  received  by  the  agent,  for  liquors  sold 
by  him  as  such  agent,  and  in  the  exercise  of  the  office  with  which 
he  is  invested  under  the  law,  is  the  money  of  the  town.  The  pro- 
vision is  explicit,  ^d  peremptory,  aqd  exclusive,  that  it  shall  be  pai4 
15 
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over  to  the  treasury  of  the  town.  The  primary  presumption  would 
be,  therefore,  from  the  fact  of  receiving  money  for  liquors  sold  by 
the  agent,  that  it  belonged  to  the  town ;  and  in  order  to  rebut  and 
overcome  such  presumption,  it  would  require  a  showing  of  a  state  of 
facts  which  would  invest  the  agent  with  the  title  and  property  in  the 
liquor,  in  his  own  personal  right,  and  not  by  virtue  of  his  office  as 
such  agent.  We  think  even  if  the  evidence  tended  to  show  such  a 
state  of  facts,  it,  at  the  same  time,  tended  to  show  that,  in  point  of 
fact,  as  between  him  and  the  town,  the  liquor  in  his  hands  as  such 
agent,  under  the  arrangement  with  him  by  the  selectmen,  for  the 
procuring  thereof,  was  the  property  of  the  town,  and  therefore  held 
by  him  in  conformity  with  the  provisions  of  the  law. 

The  arrangement  for  him  to  advance  the  money  for  the  purchase  of 
the  liquors  necessary  for  his  agency,  at  an  interest  of  twelve  percent., 
was  consistent  with,  and  might  constitute  a  mere  loan  of  the  money 
to  the  town,  depending  on  the  facts  and  circumstances  from  which 
the  intent  of  the  parties  was  to  be  deduced.  If  it  was,  as  be- 
tween the  parties,  such  a  loan,  then  of  course  the  title  to  the  prop- 
erty purchased  with  it  would  not  accrue  to  the  defendant,  any  more 
than  if  the  money  had  been  derived  by  the  town  from  ai^  other 
source,  or  the  liquor  had  been  purdbased  on  the  credit  of  the 
town. 

As  the  case  was  submitted  to  the  jury  under  a  charge  that  was 
satisfactory,  it  is  to  be  taken  that  all  questions  arising  upon  the 
evidence  were  submitted  under  that  charge,  and  the  verdict  there- 
upon rendered  would  be  conclusive  as  to  all  such  questions. 

This  being  so,  nothing  seems  to  stand  in  the  wav  of  |i  recovery  by 
the  town  in  this  form  of  action. 

Judgment  afiSrmed. 
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Dayid  S.  Austin  v.  Charles  Bailet  and  E.  F.  Bailet. 

JSjectment.     Administrator's  Lien,     Adverse  Possession. 

The  grantee  of  an  heir  holds  the  land,  as  the  heir  did,  subject  to  the  administrator's 
lien;  but,  even  In  a  case  where  it  Is  shown  that  administration  was  granted  upon 
the  estate,  it  will  be  presumed,  after  the  lapse  of  nine  years  withoat  any  inter- 
ference of  the  administrator,  that  his  lien  has  been  satisfied,  especially  when  the 
party  denying  the  tight  of  the  heir's  grantee  is  a  stranger  to  the  title. 

The  plaintiff  was  in  possession  of  the  land  in  controversy  claiming  to  have  bid  It 
off  at  a  tax  sale.  W.  subsequently  entered  into  possession,  claiming  to  hare 
paid  the  tax  and  to  have  a  receipt  therefor.  They  then  agreed  that  W.  should  re- 
main in  possession  the  rest  of  the  season,  and  if  he  did  not  produce  said  receipt 
he  should  quit,  which  he  did  in  the  fall  without  producing  the  receipt.  Htid, 
that  'W.'s  possession  was  not  in  subjection  to  the  plaintiff's  title,  theiefbze  it 
broke  the  continuity  of  the  plaintiff's  possession. 

A  legal  estate  obtained  by  fifteen  years'  adyerse-possession  cannot  pass  by  mere 
▼erbal  surrender. 

Where  the  rights  of  both  parties  stand  upon  mere  possession  not  yet  ripened  into 
a  perfect  title,  he  who  has  the  prior  possession  has  the  best  right;  but  if  he 
abandon  and  surrender  it  to  the  adverse  party  he  cannot  afterwards  set  it  up. 

Ejectment  for  the  northerly  part  of  lot  No.  60,  2d  divisioa  in 
Branswick.  Trial  by  jury,  September  Term,  1868,  Poland,  Ch.  J., 
presiding. 

The  plaintiff  claimed  to  have  bid  this  lot  off  at  a  tax  sale  Octo- 
ber 2d,  1845,  and  testified  that  he  received  a  deed  of  it  from  David 
Hyde,  the  constable  and  collector  of  the  town  of  Brunswick,  in  the 
fall  of  1846  ;  and  that  he  exercised  acts  of  ownership  over  it  in  the 
winter  and  spring  following ;  that  in  the  spring  of  1848,  while  at 
Woodstock  attending  court,  Elisha  Webster  entered  upon  and  took 
possession  of  said  lot  and  fenced  a  portion  of  it ;  that  upon  his  return 
he,  the  plaintiff,  turned  his  cattle  into  the  lot,  and  informed  Webster 
that  he  claimed  title  by  the  tax  sale  above  named,  and  that  he  had 
a  deed  of  the  same  from  Hyde,  the  collector ;  that  Webster  declared 
that  he  had  paid  the  tax  for  which  the  lot  was  sold,  and  that  he  had 
a  receipt  for  the  same,  and  that  the  plaintiff  and  Webster  then  entered 
into  an  agreement  by  which  Webster  was  to  continue  in  possessioA 
the  remainder  of  the  season  of  1848,  and  if  he  did  not  produce  to 
the  plaintiff  his  receipt  of  the  payment  of  said  tax  he  was  to  surren- 
der up  the  premises  to  the  plaintiff;  that  Webster  never  produced  or 
e^bited  such  receipt,  and  that  in  the  fall  of  1848  he  abandoned  thQ 
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possession  and  never  after  claimed  any  right  to  the  lot  or  had  any 
possession  of  the  same. 

The  plaintiff  further  testified  that  after  Webster  left  the  lot  in 
1848,  he  entered  into  possession  and  exercised  acts  of  ownership 
down  to  1860,  when  he  sold  and  deeded  the  same  to  Joseph  M.Amy ; 
that  Amy  entered  upon  the  lot  and  erected  a  small  house  thereon 
and  resided  there  until  May,  1862,  when  he  sold  and  re-conveyed  the 
same  to  the  plaintiff;  that  aft;er  Amy  removed  from  the  premises, 
the  house  being  unoccupied  the  defendants  entered  into  possession  of 
the  house  and  land  and  have  held  possession  of  the  same,  and  have 
taken  large  quantities  of  timber,  wood,  bark  and  stones  from  the 
same.  The  plaintiff  did  not  produce  any  deed  of  the  lot  from  David 
Hyde,  the  collector,  and  testified  that  the  same  was  never  recorded, 
but  that  the  deed  was  burned  in  1859,  when  his  house  was  destroyed 
by  fire. 

The  defendants  traced  the  title  to  this  half  lot  from  1809,  when  it 
was  sold  at  a  tax  sale  and  conveyed  by  deed  to  Daniel  Dana,  down 
to  the  conveyance  to  E.  F.  Bailey,  one  of  the  defendants,  in  October, 
1862,  and  gave  evidence  tending  to  prove  that  as  early  as  1823,  Peter 
H.  Gamsby,  who  had  purchased  of  Charles  Sperry,  entered  upon 
the  north  half  of  said  lot  No.  60,  made  some  clearing,  erected  a  log 
house,  and  resided  thereon  until  his  death  about  1881  or  1832  ;  that 
in  March,  1830,  he  mortgaged  the  same  to  Asa  B.  Porter ;  that  after 
his  death  and  while  his  family  were  upon  the  premises,  Solomon 
Heaton,  under  an  assignment  of  the  Peters  mortgage  and  a  purchase 
fi^m  the  widow  of  Peter  H.  Gamsby  of  his  interest  in  the  premises, 
entered  into  the  possession  of  said  half  lot  and  occupied  the  same  till 
his  death  in  1835,  and  that  after  his  decease  his  widow  and  family 
occupied  it  up  to  1889,  when  they  removed  frt)m  Brunswick. 

The  defendants'  evidence  tended  to  prove  that  Peter  H.  Gamsby 
and  the  Heatons  held  uninterrupted  possession  of  said  half  lot  for  a 
period  of  more  than  fifteen  years.  It  did  not  appear  that  any  person 
was  in  actual  occupancy  after  the  Heatons  left  Brunswick  till  1844 
or  1845,  when  Elisha  Webster  entered  into  possession  of  the  lot 
under  a  deed  from  George  B.  Chandler,  who  was  the  assignee  of 
Hezikiah  G.  Heaton,  son  of  Solomon  Heaton.  Alva  Heaton,  the 
last  of  the  Heatons  to  bold  the  title  to  this  land,  and  who  conveyed 
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to  Elisha  Webster  May  19di,  1861,  was  a  son  of  King  Heatou)  who 
died  in  1854,  leaving  several  children  besides  Alva,  but  it  did  not 
appear  that  they  had  ever  claimed  said  land.  It  was  shown  that 
administration  was  granted  upon  King  Heaton's  estate  in  1854,  but 
nothing  further  was  shown  in  relation  to  the  condition  or  settlement 
of  his  estate,  and  it  did  not  appear  that  his  administrator  had  ever 
asserted  any  right  or  claim  to  said  lot. 

The  defendants  introduced  the  deed  of  this  land  from  Webster  to 
A.  J.  Congdon,  dated  July  16th,  1861,  and  the  deed  of  Congdon  to 
the  defendant  £.  F.  Bailey,  dated  October,  1862. 

The  defendants'  evidence  tended  to  contradict  that  of  the  plaintiff 
as  to  the  surrender  and  abandonment  of  said  half  lot  by  Webster  to 
the  plaintiff  in  1848,  and  to  show  that  Webster  continued  to  claim 
said  lot  and  to  execute  acts  of  ownership  thereon  by  turning  his  cat* 
tie  upon  it,  getting  wood,  timber  and  stones  from  it  down  to  the 
time  he  conveyed  it  to  Congdon,  which  was  shortly  before  his 
death. 

No  question  was  made  but  that,  when  the  defendant,  £.  F.  Bailey, 
entered  into  possession  of  said  half  lot  in  1862,  he  entered  un* 
der  the  title  conveyed  by  Webster  to  Congdon,  and  by  his  au- 
thority. 

The  plaintiff  then  gave  evidence  tending  to  show  that  Fster  H. 
Gramsby  did  not  enter  upon  said  half  lot  as  early  as  1828,  and  also 
that  the  Heatons  left  the  possession  of  it  as  early  as  1837  or  1888, 
and  their  united  possession  did  not  continue  for  the  period  of  fifteen 
years.  The  plaintiff  claimed  that  he  had  derived  a  good  title  to  this 
half  lot  by  an  adverse  possession  of  it  from  the  fall  of  1846  down  to 
the  spring  of  1862,  when  the  defendants  entered  into  possession. 
But  the  court  decided  that  the  entry  upon  the  lot  by  Webster  in  1848 
and  his  occupancy  as  stated  by  the  plaintiff  would  interrupt  his  pos- 
session so  that  he  has  acquired  no  title  by  possession.  To  this  the 
plaintiff  excepted. 

The  court  also  instructed  the  jury  that  if  Webster,  under  whom 
the  defendants  claimed,  had  no  title  except  prior  possession  and  sur- 
rendered and  abandoned  that  to  the  plaintiff  as  he  claimed,  neither 
he  nor  his  grantees  could  afterwards  assert  it  against  the  plaintiff. 
But  that  if  they  found  that  Gamsby  and  the  Heatons  held  uninter* 
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mpted  possession  of  this  half  lot  for  a  period  of  more  than  fifteen 
years,  then  it  had  ripened  into  a  perfect  title,  and  Webster  holding 
under  it  would  not  be  precluded  from  setting  it  up  against  the  plain- 
tiff by  a  mere  verbal  surrender  and  abandonment  within  fifteen  years 
after  such  surrender. 

The  court  also  charged  the  jury  that  if  they  found  that  the  united 
possession  of  Gamsby  and  the  Heatons  continued  for  more  than  fif- 
teen years  so  as  to  create  a  valid  title  in  the  Heatons,  then  the  deeds 
from  Chandler,  assignee  of  H.  G.  Heaton,  and  from  Alva  Heaton 
to  Elisha  Webster,  would  convey  to  him  such  an  undivided  interest 
in  the  premises  as  would  enable  him  and  his  grantees  to  hold  posses- 
sion of  the  whole  against  the  plaintiff,  who  was  a  stranger  to  that 
title  and  had  attained  no  valid  title  by  possession  against  it, — to 
which  the  pjaintiff  excepted. 

Verdict  for  the  defendants. 

O.  N.  Dale  and  J.  Boss^  for  the  defendants,  cited  2  Washburn's 
Beal  Property,  p.  453,  et  seq. ;  2  Smith's  Lead.  Cas.  470-474 ;  Doo- 
little  V.  Linsley^  2  Aik.  155  ;  Hathaway  v.  Phdps^  ib,  84  ;  Wamerj 
Adm*ryY.  Page^  4  Vt.  291 ;  Beed^  AdmW^  v.  Shepley  et  oZ.,  6  Vt.  602  ; 
Patchin  V.  Stroud^  28  Vt.  394  ;  Hyde  v.  Barney^  17  Vt.  280  ;  Crowed 
V.  Behee,  10  Vt.  33 ;  Cwihman^  AdmW^  v.  Jordon^  13  Vt.  597 ;  1 
Swift,  447 ;  Mattocks  v.  Steams  &  Wife,  9  Vt.  326 ;  Cox  v.  IngUston, 
30  Vt.  258 ;  BoherU  v.  Morgan,  30  Vt.  320. 

H,  Heywoody  for  the  plaintiff. 

Aldis,  J.  I.  The  heir  upon  the  death  of  the  ancestor  lias  a 
vested  interest  in  the  estate  which  he  may  immediately  convey  by 
deed.  3  Vt.  207 ;  17  Vt.  280.  The  grantee  by  the  deed  gets  the 
title  of  the  heir  and  stands  in  his  place.  He  holds  the  land  as  the 
heir  did  subject  to  the  lien  (if  any)  of  the  administrator.  To  pro- 
tect this  lien  the  statute  provides  (G.  S.  p.  391,  §  14)  that  when  an 
administrator  shall  be  appointed  and  assume  the  trust  no  action  of 
ejectment  shall  be  maintained  by  any  heir  until  (1)  there  shall  be 
a  decree  of  the  probate  court  assigning  such  lands  to  such  heir,  or 
(2)  the  time  allowed  for  paying  debts  shall  have  expired,  or  (3)  the 
administrator  shall  voluntarily  surrender  possession  to  the  heir. 

In  this  case  the  title  (as  the  jury  must  have  found)  became  vested 
in  the  Heatons.    King  Heaton,  who  thus  was  the  owner  of  a  part 
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of  the  land,  died  in  1854,  leaving  several  heirs.  One  of  them,  Alva, 
deeded  the  land  to  Webster  under  whom  the  defendant  claims.  The 
interest  of  the  heir  thus  passed  to  the  defendant. 

The  defendant  E.  F.  Bailej,  being  in  possession  sets  up  his  title  de- 
rived from  Alva  Heaton.  The  plaintiff  shows  that  King  Heaton,  the 
father  of  Alva,  died  in  1854,  and  that  an  administrator  of  his  estate 
was  appointed ;  but  nothing  further  was  shown,  and  it  did  not  appear 
that  the  administrator  had  ever  asserted  any  right  or  claim  to  the  lot. 

Upon  this  single  fact,  that  administration  of  Sang  Heaton's  estate 
was  granted  in  1854,  the  plaintiff  daiAs  that  the  defendant  cannot 
set  up  his  title  derived  from  Alva  Heaton.  This  goes  upon  the 
ground  that  he  cannot  sue  in  ejectment,  and  if  so,  cannot  defend  in 
ejectment  bj  setting  up  that  title  upon  which  he  could  not  sue. 
Without  stopping  to  consider  whether  this  conclusion  is  legally  de- 
rived from  the  premises,  it  is  sufficient  that  we  hold  that  upon 
the  facts  stated  he  would  not  be  precluded  from  suing  in  eject- 
ment. 

1  •  The  defendant  E.  F.  Bailey,  was  in  possession  of  the  premises  when 
the  plaintiff  brought  this  suit  There  is  nothing  to  show  that  he  was  not 
in  possession  bj  the  <;onsent, — ^^  the  voluntary  surrender  "  of  the  ad- 
ministrator. Possession  will  not  be  presumed  to  be  wrongful, — but 
on  the  contrary,  in  the  absence  of  all  proof,  will  be  attributed  to  a 
lawful  origin. 

2.  The  statute  provides  (G.  S.  p.  404,  §  29)  that  the  time  to  be 
allowed  by  the  probate  court  for  the  payment  of  debts  shall  not  in 
the  first  instance  exceed  one  year  from  the  time  of  granting  letters 
of  administration.  Without  proof  we  cannot  presume  that  the  pro- 
bate court  either  exceeded  the  law  or  extended  the  time. 

Here  nine  years  have  passed  since  the  granting  of  letters  of  ad-  * 
ministration,  so  it  may  well  be  presumed  that  the  time  allowed  for 
paying  debts  has  expired.     The  period  to  which  the  probate  court 
V  can  extend  the  time  for  paying  debts  may  not  exceed  three  years  and 
six  months.     G.  S.  ch.  53,  §§  29,  30,  31. 

In  the  case  Hubbard  v.  BicaHj  8  Yt.  207,  the  court  held  that  the 

grantees  of  the  heirs  could  sue  in  ejectment  within  two  years  after 

the  granting  of  administration.     There  having  been  no  interference 

by  the  administrator,  his  lien  was  presumed  satisfied  after  a  lapse  of 
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two  years.  In  that  case  as  in  this  the  party  denying  the  right  of  the 
heir's  grantee  to  the  land,  was  a  stranger  to  the  tiUe.  If  it  were  the 
administrator  or  a  creditor  of  the  estate  that  denied  the  right  of  the 
heir,  the  court  would  perhaps  have  more  hesitation  in  presuming  the 
lien  of  the  administrator  satisfied. 

n.  The  entry  of  Webster  and  his  occupancy  of  the  lot  in  1848 
was  in  his  own  right  and  under  a  claim  of  title.  It  continued  through 
the  season  and  excluded  the  plaintiff.  This  was  clearly  an  interrupt 
tion  of  the  plaintiff's  possession. 

The  adverse  possession  which  gives  title  must  be  continuous  for 
fifteen  years. 

It  is  urged  that  Webster's  possession  in  1848  was  by  agreement 
with  the  plaintiff  and  virtually  in  subjection  to  the  plaintiff's  title* 
But  the  plaintiff's  testimony  even  does  not  sustain  this  view.  He 
says  Webster  claimed  that  he  had  paid  the  tax  upon  which  the  plain- 
tiff claimed  he  had  bid  the  lot  off  at  the  tax  sale«  Thus  their  claims 
were  hostile.  They  then  agreed  that  Webster  should  remain  in  pos- 
session the  rest  of  the  season,  and  if  he  did  not  produce  his  receipt 
for  the  payment  of  the  tax  he  was  to  quit  the  premises  at  the  end 
of  the  season.  In  the  fall  he  quit  without  producing  the  re^ 
ceipt. 

This  agreement  and  Webster's  failure  to  produce  the  receipt  (which 
upon  this  point  we  assume  to  have  been  as  the  plaintiff  testified) 
shows  that  Webster's  possession  was  without  right,  but  not  that  it 
was  in  subjection  to  the  plaintiff's  title.  There  is  no  agreement  to 
hold  under  the  plaintiff,  no  payment  of  rent  in  any  form,  no  recogni^ 
tion  of  his  right ;  on  the  contrary  there  is  persistency  in  the  hostile 
claim  till  the  end  of  the  season.  During  this  period  the  plaintiff  was 
out  of  possession  and  by  his  own  agreement  was  to  remain  out  till 
fall. 

The  court  properly  held  that  this  interruption  broke  the  continuity 
of  the  plaintiff's  adverse  possession,  so  that  he  could  not  tack  his 
prior  to  his  subsequent  possession  to  make  out  the  fi^en  years. 

m.  If  Gamsby  and  the  Heatons  had  acquired  title  by  fifteen 
years  of  adverse  possession,  such  title  thereby  became  perfect,  and 
was  as  good  as  a  paper  title  by  the  record  from  the  original  proprie- 
tors*   It  was  no  longer  a  mere  possessory  right    It  had  ripened  into 
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a  legal  estate  in  fee  in  the  land.    This  being  so  itj[8  qnitd  obvious 
that  such  an  estate,  such  a  title,  (cannot  pass  by  mere  verbal  sur- 


IV.  The  ruling  of  the  court,  that  Webster's  prior  possession  of 
the  lot  for  two  or  three  years  before  the  plaintiff's  entry  upon  it 
would  prevail  over  the  defendants'  subsequent  possession  for  less 
than  fifteen  years,  unless  Webster  gave  up  and  abandoned  his  posses- 
sion, stands  upon  a  long  established  principle  of  the  law.  Where 
the  rights  of  both  parties  stand  upon  mere  possession  not  yet  ripened 
into  a  perfect  title,  he  who  has  the  prior  possession  has  the  best 
right.  The  qualification  of  the  rule,  that  if  the  party  having  the 
prior  possession  abandon  and  surrender  it  to  the  adverse  party  he 
cannot  afterwards  set  it  up,  was  fully  explained  to  the  jury. 

Judgment  affirmed. 


William  McGsegob  r.  J.  D.  Chase  Sb  Sons,  and  Wasbsn  C^ 
Lewis,  William  B.  Mat,  Solon  S.  Gould,  Samuel  L.  Adams 
AND  Harrt  Gsboobt,  TnutuB. 

Trustee  Process.    Assignment,    Mortgage,     Fraud. 

The  alleged  tnuteee  had  taken  bills  of  sale  of  oertatn  piopeitr  from  the  principal 
debtors,  to  secure  them  for  debts  which  the  principal  debtors  owed  the  tmstees, 
and  for  liabilitiee  the  trustees  had  incurred  in  their  behalf ;  bat  in  lien  of  these 
biUs  of  sale,  and  for  better  secority,  the  trastees  took  a  deed  of  the  principal 
debtors'  real  and  personal  property,  conditioned  to  be  Told  if  the  said  indebted- 
ness should  be  paid  and  the  trustees  indemnified  for  their  liabitities.  The  trustees 
were  to  take  ftdl  possession  and  control  of  the  property,  collect  back  accounts 
and  demands,  aU  of  which  were  sold  to  the  trustees  and  included  in  the  Convey- 
ance, conyert  the  personal  property  into  money  and  pay  off  said  indebtedness 
and  liquidate  said  liabilities,  and  were  to  have  the  use  and  occupancy  of  all  the 
nal  estate  and  fixtures  for  the  purpose  of  completing  Jobs  on  hand,  &c.  BM, 
that  this  wss  not  an  assignment  within  the  meaning  of  the  statute,  and  therefore 
not  lenderod  void  by  reason  of  non-compUtinoe  with  its  requirements. 

There  may  be  a  transfer  to  a  parQr  to  secure  a  liability  incurred  by  him  for  the 
assignor  or  grantor ,'as  well  as  to  secure  a  debt  due  fh>m  the  latter  to  the  former. 

The  instrument  in  this  case  Is  a  mortgage,  and  the  power  of  sale  contained  therein 
docs  not  essentlaHy  change  its  character. 
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Nor  doefl  the  provision  that  the  mortgagees  are  to  have  possession  have  that  effect. 

Kor  woold  a  sabseqaent  change  in  the  management  of  the  propertf  from  what 
was  designed,  for  the  purpose  of  realizing  more  Arom  it,  render  the  deed  Toid 
under  the  statute  relating  to  assignments. 

The  deed  was  valid  as  to  the  creditors  of  the  principal  debtors,  and  the  mortgagees 
could  not  be  held  as  trustees  either  for  moneys  in  their  hands  or  that  came  to 
them,  or  for  the  property  in  their  hands  under  the  assignment,  until  their  debts 
against  the  principal  debtors  were  paid. 

In  order  for  the  creditors  to  get  the  surplus,  if  any,  in  the  hands  of  the  trustees, 
thev  must  redeem  the  proper^  by  paying  the  lien  of  the  trustees. 

If  one  of  the  trustees  owed  the  principal  debtors  on  book  account  at  the  time  the 
deed  was  made,  the  same  having  been  transferred  to  the  trustees  in  the  deed,  they 
will  hold  it  like  other  accounts  until  their  lien  is  discharged. 

Trustee  Process.  The  commissioner  found  and  reported  that 
pri<»-  to  August  5th,  1861,  the  principal  debtors  had  given  to  the 
alleged  trustees  bills  of  sale  of  certain  personal  property  as  security 
for  debts  which  they  owed  the  trustees,  and  for  liabilities  that  the 
trustees  had  incurred  in  their  behalf ;  but  ih^  trustees  being  fearful 
that  they  had  not  taken  sufficient  possession  of  the  property  conveyed 
by  those  bills  of  sale,  to  enable  them  to  hold  it  against  subsequent 
attaching  creditors,  and  the  principal  debtors  being  actuated  by  the 
.  same  fears,  and  knowing  that  they  were  deeply  embarrassed,  on  the 
said  5th  of  August  conveyed  to  the  trustees  all  their  known,  visible^ 
attachable  property,  both  real  and  jpersonal,  in  lieu  of  said  bills  of 
sale. 

This  deed  set  forth  the  indebtedness  of  the  principal  debtors  to  the 
several  trustees  individually,  and  the  liabilities  incurred  by  them, 
and  recited  these  several  and  individual  debts  and  liabilities  as  the 
consideration  of  the  conveyance,  and  described  the  property  con- 
veyed, consisting  mainly  of  a  machine  shop,  foundry,  blacksmith's 
shop,  dwelling  houses,  lumber,  machinery,  &c.,  together  with  de- 
mands, notes  and  unsettled  accounts  against  persons  named  in  said 
deed,  and  also  all  back  accounts  against  any  and  aU  individuals* 
And  authority  was  contained  therein  to  the  said  trustees  to  collect 
said  demands  and  accounts  and  give  discharges  for  the  same ;  said 
conveyance  also  included  a  certain  contract  for  the  delivery  of  a 
quantity  of  lumber ;  ^'  to  have  and  to  hold  the  same  property  to  the 
said  Lewis,  May,  Gould,  Adams  and  Gregory,  to  their  use  forever, 
conditioned,  that  if  we  well  and  truly  pay  said  indebtedness  to  them, 
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and  indemnify  and  save  them  harmless  from  all  liabilities  they  are 
under  and  have  incurred  for  us,  then  this  conveyance  to  be  void. 
And  the  said  Lewis,  May,  Gould,  Adams  and  Gregoxy  are  hereby 
authorized  to  take  the  full  posession  and  control  of  the  said  demands, 
machinery  and  personal  property,  before  described,  and  to  collect 
said  demands,  and  convert  said  personal  property  into  money  as  soon 
as  may  be  consistently,  for  the  payment  of  our  said  indebtedness  to 
them,  and  to  pay  off  and  liquidate  the  said  liabilities  they  are  under 
for  us,  before  stated ;  and  they  are  to  have  the  use  and  occupancy  of 
aU  said  real  estate  and  fixtures,  for  the  purpose  of  completing  any 
jobs  on  hand,  and  manufacturing  any  unmanufactured  lumber  and 
other  stock  on  hand/' 

It  appeared  that  this  suit  was  commenced  August  6th,  the  day 
after  the  execution  of  said  deed. 

The  trustees  took  the  property  conveyed  by  this  deed  for  the  pur^ 
pose  of  collecting  the  demands  so  conveyed,  and  of  converting  the 
personal  property  into  money  as  soon  as  it  could  be  consistently  done, 
in  order  to  pay  the  principal  defendants'  indebtedness  to  the  trustees, 
and  the  debts  of  the  principal  defendants  on  which  the  trustees  were 
liable,  and  for  the  purpose  of  preventing  the  creditors  of  the  princi- 
pal defendants  from  commencing  suits  and  making  costs  and  embar- 
rassing the  latter  in  their  business  by  securing  their  claims. 

The  trustees  were  to  complete  the  jobs,  and  manufacture  the  lum- 
ber and  stock  then  on  hand,  and  the  trustees  were  to  have  the  privi- 
lege of  purchasing  what  stock  was  required  for  that  purpose. 

The  management  of  the  property  as  it  had  been  previous  to  and  at 
the  time  of  the  hearing  did  not  accord  with  the  understanding  of  the 
grantors  and  the  grantees  named  in  the  deed,  at  the  time  the  deed 
was  made,  but  the  grantors  have  ever  acquiesced  in  the  way  in  which 
it  has  been  managed,  giving  as  a  reason,  that,  owing  to  the  depres- 
sion in  business,  the  property  could  be  better  disposed  of  by  continu- 
ing the  business  along  as  it  has  been  done, — to  which  manner  of 
managing  the  property  neither  the  plaintiff  in  this  case  nor  the  other 
creditors  ever  assented. 

The  other  material  facts  are  stated  in  the  course  of  the  opinion. 

At  the  March  Term,  1864,  Poland,  Ch.  J.,  presiding,  the  plaintiff 
consented  that  a  judgment  be  entered  that  the  trustees  be  discharged 
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with  costs,  with  leave  to  except  thereto.    A,  pro  forma  judgment  was 
therefore  accordingly  entered, — ^to  which  the  plaintiff  excepted* 

0.  F.  Harvey  and  Ossian  Ray  for  the  plaintiff. 

The  conveyance  of  all  the  defendants'  property  to  the  tmstees  in 
this  suit  by  the  deed  of  August  5th,  1861,  is  in  form  and  substance 
an  assignment  for  the  benefit  of  creditors.  Not  being  made  for  the 
benefit  of  all  the  creditors  in  proportion  to  their  demands,  and  not 
being  executed  in  the  manner  prescribed  by  the  statute,  the  instru« 
ment  is  null  as  an  assignment.  This  conveyance  is  to  the  trustees 
jointly — ^they  cannot  now  retain  the  property  on  account  of  individ- 
ual debts  which  some  of  the  trustees  may  have  against  the  defend- 
ants, or  on  account  of  individual  liabilities  which  some  of  the 
trustees  may  be  under  for  them.  This  case  does  not  fall  within  the 
rule  laid  down  in  NoyeB  v.  Brovm^  33  Vt.  442. 

The  transfer  of  the  defendants  to  the  trustees,  August  5th,  1861, 
was  made  expressly  to  hinder,  delay  and  defraud  creditors,  among 
other  purposes,  and  this  with  full  knowledge  and  participalion  therein 
on  the  part  of  the  trustees. 

A  sale  of  personal  property  or  conveyance  of  land  to  defeat  a 
creditor's  execution  is  void,  even  though  the  purchaser  or  grantee 
may  have  paid  a  full  consideration.  2  Kent's  Com.  513  ;  4  do.  464 ; 
EdgeU  v.  Lotoell,  4  Vt.  412  ;  Worsdy  v.  DeMaUosy  1  Burr,  474-5 ; 
KimhaJll  v.  Thofajpson^  4  Cush.  441. 

J.  Boas,  for  the  trustees. 

1.  The  conveyance  by  John  D.  Chase  &  Sons  to  the  trustees,  of 
August  5th,  1861,  is  not  an  assignment  *^  for  the  benefit  of  creditors," 
within  the  scope  and  meaniog  of  the  acts  of  1852  and  1855,  relating 
to  assignments,  but  is  only  a  mortgage  or  pledge  of  the  property 
directly  to  the  trustees,  as  creditors,  and  is  not  void.  Peck  db  Co.  v. 
MerriU  and  Tnutees^  26  Vt.  686 ;  Leitch  v.  EoUister  et  al.,  4  Corn- 
stock,  211 ;  Dunham  &  Dimond  v.  WhUehaU  et  aZ.,  21  N.  Y.,  131. 

n.  The  conveyance  to  the  trustees  is  not  void  or  voidable  by 
reason  of  being  intended  or  operating  to  hinder  and  delay  creditors 
in  the  collection  of  their  debts.  JEdson  v.  Sprout  and  IVtuiee,  38 
Vt.  77 ;  Gregory  et  al.  v.  Harrington  etal.<,  S3  Vt.  241. 

Illk  It  was  lawful  for  the  trustees  to  take  a  conveyance  of  the 
defendants'  property  to  secure  the  payment  of  their  debts  and  liabilr 
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ities,  and  for  tiie  defendants  to  give  such  securities.  The  act  per^ 
formed  being  lawfiil  and  right,  it  matters  not  from  what  motives  it 
was  performed.  South  BoyaUan  Bank  v.  The  Suffolk  Bank,  27  YU 
505 ;  Ghaifidd  v.  WUMm,  28  Vt.  49. 

IV.  The  trustees  in  any  event  cannot  be  holden  for  the  real 
estate,  as  that  can  onlj  be  reached  bj  attachment  and  levy  of  execa-> 
lion,  and  was  only  conveyed  to  them  in  mortgage,  nor  for  the  notes 
and  book  accounts  or  other  choses  in  action  conveyed  to  them. 
Drake  on  Attachment,  ch.  20,  §§  479  to  481 ;  BUchcock  v.  EgerUm^ 
8  Vt.  202 ;  Biahopy  Smith  &  Go.  v.  Trusteet  of  Hariy  28  Vt.  71 ; 
Hunter  v.  Case  etal,  and  Trustees,  20  Vt.  195. 

Bbck,  J.  The  question  in  this  case  is  whether  upon  the  facts 
reported  by  the  commisioner  the  trostees  are  chargeable. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  deed  executed  to 
the  trustees  by  the  principal  debtor  is  an  assignment,  and  that  it  is 
void  under  our  statutes  relating  to  assignments.  It  is  not  claimed 
on  the  part  of  the  trustees  that  there  has  been  a  compliance  with  the 
requirements  of  the  statute  regulating  assignments  for  the  benefit  of 
creditors,  but  it  is  insisted  that  it  is  not  an  assignment  within  the 
meaning  of  that  statute. 

We  are  all  of  opinion  that  the  deed  is  not  an  assignment  within 
the  meaning  of  the  statute,  and  therefore  not  rendered  void  by  reason 
of  a  non-compliance  with  its  requirements.  In  order  to  come 
within  the  statute  regulating  assignments,  there  must  be  a  trust  cre- 
ated for  the  benefit  of  some  person,  other  than  the  assignee  or 
grantee.  It  has  often  been  decided  that  a  transfer  directly  to  a  cred- 
itor of  the  grantor  or  assignor,  simply  to  secure  a  debt  due  from  the 
latter  to  the  former,  does  not  come  within  the  statute.  The  same 
rule  applies  where  the  sole  purpose  of  the  transfer  is  to  secure  a  lia- 
bility incurred  by  the  assignee  or  grantee  for  the  assignor  or  grantor. 
Such  being  the  objects  and  purposes  of  the  deed  in  question,  it  is  not 
obnoxious  to  the  provisions  of  the  statute.  The  deed  is  a  mortgage 
to  secure  debts  which  the  mortgagor  owed  to  the  mortgagees,  and 
liabilities  which  the  mortgagees  were  under  for  the  mortgagor.  It 
is  true  it  contains  a  power  of  sale  in  the  mortgagees  to  accomplish 
that  purpose,  but  that  does  not  essentially  change  its  character.  Nor 
does  the  provision  tha^  the  mortgagees  are  to  have  possession  of  the 
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refd  estate  and  fixtures  mortgaged,  to  complete  unfinished  jobs  and 
the  manufacture  of  certain  lumber  conveyed,  have  that  effect.  As 
the  property  was  situated,  that  was  a  reasonable  provision  to  pre- 
vent waste  and  sacrifice,  and  to  make  the  property  more  productive 
as  a  security.  The  commissioner  finds  that  the  property  was  not 
disposed  of  and  the  business  closed  as  soon  as  was  expected  when 
the  deed  was  executed,  but  was  continued  along  in  consequence  of 
the  depression  in  business,  with  a  view  to  realize  more  out  of  the 
property,  and  that  this  was  by  the  acquiescence  of  the  parties  to  the 
transfer.  This  subsequent  change  of  purpose  and  management  of 
the  property  can  not  have  the  effect  to  render  the  deed  void  under 
the  statute  relating  to  assignments. 

We  do  not  find  from  the  report,  looking  at  the  whole  facts,  that  the 
deed  was  fraudulent  in  fact  and  void  for  that  reason  as  against  cred- 
itors. The  trustees,  some  of  them,  had  attached  some  of  this  prop- 
erty to  secure  their  debts  against  the  principal  debtors.  The  princi- 
pal debtors  had  arranged  the  suits  by  executing  bills  of  sale  of  some 
of  the  property.  These  bills  of  sale  were  held  at  the  time  of  the 
execution  of  the  deed.  Other  bills  of  sale  from  the  principal  debt- 
ors were  held  at  the  same  time  by  others  of  the  trustees  as  security. 
The  deed  in  question  was  taken  in  lieu  of  the  bills  of  sale.  Al- 
though it  is  found  that  the  deed  was  taken  by  the  trustees  fearing 
they  had  not  taken  sufficient  possession  under  the  biUs  of  sale  to 
hold  the  property  against  creditors,  and  fearing  it  would  be  attached, 
yet  it  is  evident  the  purpose  was  to  secure  themselves  and  get  a  pref- 
erence over  other  creditors.  This  the  trustees  had  a  right  to  do,  and 
the  principal  debtors  had  a  right  to  give  such  preference.  There  is 
no  such  corrupt  purpose  to  defraud  creditors  found  by  the  commis- 
sioner as  will  avoid  the  deed. 

The  deed  being  valid,  and  it  not  being  claimed  by  the  counsel  for 
the  plaintiff  that  the  trustees  have  realized  enough  to  pi^  their 
claims  and  liabilities,  the  trustees  cannot  be  made  chargeable  on 
account  of  moneys  in  their  hands,  or  that  have  come  to  their  hands 
under  the  assignment.  But  it  is  insisted  that  the  trustees  should  be 
made  chargeable  for  the  property  in  their  hands  under  the  assign- 
ment. But  as  mortgagees  the  trustees  have  a  right  to  hold  the  secu- 
rity (iU  their  debt  is  paid.    If  the  creditor  claims  there  b  a  ourplos 
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of  property,  he  must  redeem  it  hj  pajiog  the  lien  of  the  trustees* 
This  he  did  not  do,  or  offer  to  do,  in  the  county  court ;  nor  does  ho 
make  any  such  offer  now. 

It  is  claimed,  however,  that  the  deed  is  to  the  trustees  jointly,  and 
that  they  cannot  hold  the  funds  and  property  for  their  several  debts 
against,  and  liabilities  for,  the  principal  debtors.  The  deed,  it  will 
be  seen,  recites  these  several  and  individual  debts  and  liabilities^  as 
the  consideration  of  the  conveyance,  and  they  are  referred  to  in  the 
rendition  of  the  deed.  These  debts  and  liabilities,  though  several, 
come  clearly  within  the  scope  of  the  mortgage  deed. 

It  appears  that  as  to  Gregory,  it  was  supposed  by  the  parties  to 
the  conveyance,  at  the  time  the  deed  was  executed,  that  the  principal 
debtors  were  indebted  to  him.  How  the  fact  was  at  the  date  of  the 
deed  does  not  appear  by  the  report ;  but  the  report  shows  that  at  the 
time  of  the  hearing  before  the  commissioner,  Gregory  was  indebted 
to  the  principal  debtors  $1,668.64.  The  plaintiff  claims  that  Greg*^ 
017  should  be  held  chargeable  for  that  sum.  It  appears  that  Gregory 
was  at  the  date  of  the  deed  liable  for  the  principal  debtor,  but  in 
what  sum  does  not  appear.  That  indebtedness  was  afterwards  satis* 
fied  out  of  the  principal  debtors'  property ;  but  whether  out  of  the 
property  conveyed  by  the  deed  does  not  appear.  But  it  also  appears 
by  the  deed  that  all  the  principal  debtors'  book  accounts  were  con- 
veyed to  the  trustees.  If  this  $1,668.64.  was  a  book  account,  it  was 
conveyed  by  the  deed,  and  belongs  to  the  other  trustees,  and  can  not 
be  drawn  out  of  Gregory's  hands  by  the  other  creditors  of  the  prin-» 
cipal  debtors  till  the  lien  of  the  other  trustees  is  discharged.  The 
most  reasonable  presumption  is  that  this  debt  was  a  book  account ; 
for  had  it  existed  in  notes  or  written  evidences  of  debt,  the  parties 
would  probably  have  known  which  way  the  balance  was.  We  can- 
not assume  it  existed  in  some  other  form  for  the  purpose  of  exclud- 
ing it  from  the  operation  of  the  deed. 

The  $134.28,  which  the  plaintiff's  counsel  insist  the  trustees 
should  be  made  chargeable  for,  grew  out  of  a  transaction  between 
May  and  Gould,  two  of  the  trustees,  and  the  principal  debtors. 
May  and  Gould  became  liable  to  Chamberlin  &  Fletcher  for  the  prin-. 
cipal  debtors,  and  took  from  the  principal  debtors  certain  notes 
against  Vamey,  Benfield  &  George  as  security,  which  they  collected 
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and  paid  the  debt  to  Chamberlin  &  Fletcher  which  left  #134.28  bal* 
ance  in  their  hands.  This  balance,  in  pursuance  of  an  agreement 
between  Maj  and  the  principal  debtors,  entered  into  at  the  time  they 
took  the  notes,  was  paid  to  the  West  Concord  Machine  Shop  Com- 
pany. All  this  took  place  since  the  commencement  of  this  suit. 
Whether  the  trustees,  or  any  of  them,  could  be  made  liable  for  this 
item  or  not  if  this  item  stood  alone,  it  is  not  necessary  to  decide.  It 
is  clear  that  they  cannot  be  made  chargeable  for  it  so  long  as  upon 
the  whole  case  there  is  no  balance  due  from  the  trustees  to  the  prin- 
cipal debtor. 

There  is  no  ground  upon  which  the  trustees  can  be  made  chai^ge- 

able. 

Several  important  questions  have  been  discussed  by  counsel  which 
would  have  arisen  to  be  decided  had  the  commissioner  found  that  the 
transfer  was  fraudulent  and  void  as  against  creditors.  These  ques* 
tions  we  do  not  pass  upon,  as  they  arp  not  material,  as  we  do  not 
hold  the  deed  void. 

Judgment  of  the  county  court  discharging  the  trustees  affirmed. 
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John  Morgan  v.  Norhan  S.  Adams. 
Pleadings.    AccaurU,    Partnenhip.    Arbitration. 

Where  the  parties  to  an  action  of  acconnt  had,  preyions  to  the  snit,  a4Jasted  any 
portion  of  their  acooont,  the  defendant  is  not  bound  to  plead  spedallj  as  to  that 
portion,  that  he  has  accounted.  The  whole  acconnt  may  go  before  the  auditor, 
and  the  defendant  has  the  benefit  of  the  evidence  so  far  as  it  shows  he  has 
aooonnted. 

If  there  was  a  single  item  left  nnadijnsted,  the  defondant  cannot  plead  in  bar  of  a 
Judgment  to  account,  that  he  does  not  owe  the  plaintiff. 

A  general  settlement  of  a  partnership  account  is  a  suffldeut  consideration  fbr  a 
withdrawal  of  a  dispi;t§d  item  by  one  qf  the  pi^rties,  to  render  the  final  adfjus^ 
fluent  binding. 

16 
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The  transaction  in  this  case  at  the  meeting  of  the  parties  and  arbitrators,  was  a  i 
tlement  and  payment  by  the  parties,  and  not  an  award  of  arbitrators. 


Tms  was  an  action  of  acconnt  between  partners.  Judgment  to 
account  was  rendered,  and  an  auditor  was  appointed,  who  reported 
that  he  disallowed  all  the  defendant's  account,  and  all  the  plaintiff's 
account  except  item  No.  14,  in  respect  to  which  he  reported  that  in 
July,  1861,  the  plaintiff  and  defendant  entered  into  a  co-partnership 
for  buying  and  selling  cattle  and  sheep  ;  that  this  co-partnership  con- 
tinued for  about  twentj-two  months ;  that  it  was  understood  between 
them  that  they  should  consult  together  about  the  propriety  and  expe- 
diency of  making  purchases ;  that  in  November,  1861,  the  defendant 
requested  the  plaintiff  not  to  buy  any  more  cattle  then,  as  the  state 
of  the  market  at  that  time  rendered  it  probable  that  they  could  not 
make  any  profit  upon  cattle  purchased  at  that  time  ;  that  the  plaintiff 
however  obtained  money  on  a  partnership  note  and  bought  twenty- 
eight  head  of  cattle,  and  they  were  sent  to  market  and  there  was  a 
loss  on  them  of  about  $90. ;  that  there  was  some  evidence  that  the 
defendant  recognized  this  as  a  partnership  transaction,  but  not  suffi- 
cient to  satisfy  the  auditor  that  he  did,  or  meant  fully  to  adopt  and 
ratify  it;  that  the  parties  on  or  about  the  11th  of  June,  1863, 
agreed  to  submit  the  matters  of  difference  between  them  to  three 
arbitrators  named ;  that  when  they  met  for  the  hearing,  the  parties 
went  on  and  settled  many  items  themselves,  and  each  paid  to  the 
other  the  amount  of  each  item  as  they  proceeded  and  agreed  upon 
them. 

There  were  some  items  upon  which  the  parties  did  not  agree,  and 
which  they  called  upon  the  persons  chosen  as  arbitrators  to  award, 
which  they  did,  and  the  balance  found  in  favor  of  the  plaintiff,  so 
far  as  those  items  were  concerned,  the  defendant  immediately  paid 
over  to  the  plaintiff.  It  was  understood  by  the  parties  and  the  said 
persons,  that  all  matters  of  difference  were  then  adjusted  between 
them,  so  that  neither  had  any  claim  upon  the  other,  unless  something 
was  due  on  money  which  had  been  loaned  to  Charles  and  Lyman 
Martin,  of  Montgomery,  by  the  plaintiff  and  defendant ;  and  the 
auditor  found  that  there  was  nothing  due  either  party  io  any  way 
growipg  put  of  tt^at  loan. 
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At  the  same  time  the  parties  executed  to  each  other  receipts,  as 
follows : 

*<Eden,  Jane  11th,  1863. 

^'  Received  of  John  Morgan  fifty  dollars  in  full  of  all  demands  up 
to  this  date,  except  four  hundred  dollars  Martin  money." 

The  auditor  farther  found  that  on  the  hearing  and  transaction 
before  the  persons  chosen  as  aforesaid,  the  item  of  '^  loss  on  cattle  " 
was  mentioned  by  the  plaintiff  as  a  claim  that  the  defendant  ought  to 
stand  in  for,  and  allow ;  but  on  its  being  objected  to  by  the  defendant, 
the  plaintiff  said  he  could  stand  it  all  himself,  and  it  was  then 
understood  by  both  parties,  and  by  the  arbitrators,  that  the  plaintiff 
abandoned  his  claim  for  '^  loss  on  cattle  "  which  is  the  same  charged 
in  his  account  now  presented. 

The  auditor  found  that  if  the  defendant  ever  was  and  now  is 
holden  to  pay  half  the  loss  on  the  twenty-eight  head  of  cattle,  there 
is  due  from  him  to  the  plaintiff  to  balance  their  accounts,  $51.75  ; 
otherwise  there  is  nothing  in  arrear  from  either  party. 

The  plaintiff  claimed  before  the  auditor  that  the  defendant  could 
take  no  advantage  of  an  arbitration  and  award,  as  nothing  of  the 
kind  had  been  plead  in  bar  of  the  action,  but  no  objection  was  made 
to  the  proofs  offered  of  the  facts  reported.  The  auditor  did  not  find 
that  there  was  an  arbitration  and  award.  There  was  no  evidence 
before  the  auditor  that  there  was  any  demand  made  by  the  plaintiff 
on  the  defendant  to  balance  accounts  between  them  previous  to  the 
commencement  of  this  suit ;  and  no  allusion  was  made  to  the  fact, 
nor  claim  made  that  it  was  necessary  until  the  defendant's  counsel 
mentioned  it  in  argument 

Other  facts  are  stated  in  the  opinion. 

Upon  the  report  of  the  auditor  the  court,  at  the  May  Term,  1864, 
Aldis,  J«,  presiding,  rendered  judgment  for  the  defendant, — ^to  which 
the  plaintiff  excepted. 

Brigham  db  Waterman ,  for  the  plaintiff,  cited  to  the  point  that  the 
defendant  having  suffered  judgment  to  account  to  pass  by  nU  dicU^ 
is  barred  from  pleading  before  the  auditor  an  award  of  arbitrar 
tors,  or  release,  or  accord  and  satisfaction, — Bishop  v.  Baldwin^  14 
Yt.  145  ;  that  item  No.  14  was  not  passed  upon  or  settled.  Chitty 
OD  Con.  277 ;  Ctmber  v.  TTayne,  Strange  426 ;  Fitch  v.  SiOton^  5 
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East,  230 ;  Heathcote  v.  Crookshanks^  2  Term,  24 ;  Wright  v.  AUeriy 
4  Vt.  572  ;  Shaw  v.  Clark,  6  Vt.  507 ;  Wheeler  y.  Wheeler,  11  Vt. 
60 ;  Goodwin  &  Go.  v.  Follett,  25  Vt.  386 ;  Dederich  v.  Lenian^  9 
Johns.  333 ;  fibwc  v.  Mackay^  5  Pick.  44 ;  CoUnim  v.  GotUdj  1  N. 
H.  279. 

The  plaintiff  was  not  bound  to  prove  a  demand  before  the  auditor. 

If  he  in  fact  made  no  demand,  the  defendant  was  under  no  obliga- 
tion to  account,  and  if  he  would  avail  himself  of  such  an  objection 
he  must  plead  it  specially  in  bar  of  the  action  before  judgment  to 
account  is  rendered.  1  Stephens  N.  P.  3  ;  Baxter  v.  Thompton,  26 
Vt.  559  ;  Bishop  v.  Baldwin,  14  Vt.  145  ;  PickeU  v.  Pearsons,  17  Vt. 
470  ;   Ghadwick  &  Go.  v.  Divol,  12  Vt.  499. 

G,  W.  Sendee  and  W.  G,  Ferrin,  for  the  defendant. 

Peck,  J.  The  question  presented  is  whether  the  county  court 
erred  in  rendering  judgment  for  the  defendant  on  the  report  of  the 
auditor.  If  the  defendant  had  a  right  to  rely  on  the  facts  reported, 
afler  having  submitted  to  judgment  to  account,  there  can  be  no 
doubt  but  that  the  defendant  is  entitled  to  judgment  on  the  report, 
unless  the  facts  reported  as  to  item  No.  14  in  the  plaintiff's  account 
entitle  the  plaintiff  to  recover  for  that  item.  As  to  items  in  the 
plaintiff's  account  Nos.  1,  2,  3,  4,  5,  6,  7,  9,  11,  13,  15,  23,  24,  25 
and  26,  the  auditor  finds  there  never  was  any  right  to  make  the 
charge ;  and  as  to  items  21  and  22,  he  finds  that  they  were  concern- 
ing  matters  disconnected  with  the  partnership  deal.  Thus  far  no 
question  is  raised  by  the  counsel  for  the  plaintiff.  Items  No.  8,  10, 
12,  16,  17,  18, 19  and  20,  it  appears  from  the  report,  were  settled 
and  adjusted,  and  the  balances  paid  after  the  partnership  closed,  in 
a  general  settlement  of  all  unsettled  matters  between  the  parties, 
except  a  $400  item  consisting  of  money  loaned  to  Martin  ;  and  that 
on  that  occasion  the  parties  executed  receipts  to  each  other  in  full  of 
all  demands,  "  except /our  hundred  dollars  Martin  money, ^'  so  called 
in  the  receipts. 

The  only  question  made  by  the  plaintiff's  counsel  upon  the  merits, 
aside  from  the  question  of  the  admissibility  of  the  defence  after  a 
judgment  to  account,  is  upon  item  No.  14,  being  1(45,  for  half  the 
loss  on  a  lot  of  cattle  bought  and  sold.  These  cattle,  it  appears, 
were  purchased  by  the  plaintiff  during  the  existence  of  the  co-part* 
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nerskip,  with  money  raised  by  the  plaintiff  on  a  note  signed  by  him 
in  the  name  of  the  co-partnership.  At  the  time  the  plaintiff  pur- 
chased these  cattle,  the  defendant  had  expressed  to  him  a  desire  or 
wish  that  he  would  not  buy  any  more  cattle  as  the  market  then  was. 
The  auditor  finds  that  the  defendant  never  fully  recognized  this  as  a 
partnership  transaction.  Assuming  that  the  plaintiff,  had  he  insisted 
on  it,  had  a  right  to  treat  this  as  a  co-partnership  transaction,  yet  it 
was  competent  for  the  parties,  in  a  general  settlement,  by  agreement 
to  exclude  it  from  the  company  dealings,  and  for  the  plaintiff  to 
assume  it  as  an  individual  transaction  of  his  own*  It  appears  that 
at  the  time  of  this  general  settlement  the  plaintiff  claimed  this  item, 
and  the  defendant  objected  to  it ;  whereupon  'Hhe  plaintiff  said  that 
he  could  stand  it  all  himself,  and  it  was  then  understood  by  both 
parties  that  the  plaintiff  abandoned  his  claim  "  for  this  item. 

It  is  further  found  by  the  auditor  that  in  that  settlement  it  was 
understood  by  both  parties  that  all  matters  of  difference  were  then 
adjusted  between  them,  so  that  neither  had  any  claim  upon  the  other 
unless  something  was  due  on  account  of  money  they  had  loaned  to 
Martin.  It  is  insisted  on  the  part  of  the  plaintiff  that  there  was  no 
consideration  for  the  abandonment  of  this  item,  and  therefore  the 
plaintiff  is  not  bound  by  it.  But  the  general  settlement  which  is 
presumed  to  have  been  made  on  the  faith  of  the  plaintiff's  with- 
drawal and  abandonment  of  this  disputed  item,  is  a  sufficient  consid- 
eration to  render  this  final  adjustment  binding.  It  is  too  late  now  for 
the  plaintiff  to  assert  the  claims 

But  it  is  insisted  that  the  defendant  should  have  pleaded  in  bar  of 
a  judgment  to  account,  that  he  had  fully  accounted,  and  that  he  can 
not  rely  on  this  evidence  before  the  auditor.  How  this  would  be  if 
it  appeared  that  the  defendant  had  fuUy  accounted,  it  is  not  neces- 
sary to  decide,  as  it  appears  that  he  had  not  fully  accounted.  The 
Martin  money,  which  was  a  partnership  matter,  was  expressly 
excepted  in  the  settlement  and  in  the  receipts  executed  by  the  par- 
ties. If  the  defendant  had  pleaded  that  he  had  fully  accounted,  the 
proof  would  not  have  supported  the  plea*  One  item  having  been 
excepted  in  the  accounting  would  have  as  effectually  defeated  the 
plea,  as  if  but  one  item  only  had  been  adjusted,  and  all  the  rest  left 
open.     When  only  a  portion  of  the  account  has  been  adjusted,  the 
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defendant  is  not  bound  to  plead  specially  as  to  that  portion  of  the 
account,  that  he  has  accounted.  In  such  case,  as  an  auditor  must 
be  appointed  to  adjust  the  residue  of  the  account,  the  whole  may 
properly  go  before  the  auditor,  and  the  defendant  has  the  benefit  of 
the  eyidence,  so  far  as  it  shows  he  has  accounted.  It  is  true  that  the 
auditor  does  not  find  either  party  in  arrear  on  account  of  the  Martin 
money ;  but  that  makes  no  difference.  It  is  sufficient  that  it  was  a 
partnership  dealing,  and  was  expressly  excepted  in  the  settlement, 
and  left  open  for  future  adjustment.  The  defendant  cannot  plead  in 
bar  of  a  judgment  to  account  that  he  does  not  owe  the  plaintiff, 
because  such  plea  would  draw  the  accounting  from  the  auditor  to  the 
jury.  The  auditor  does  not  state  specifically  the  facts  in  relation  to 
the  Martin  money,  or  upon  what  particular  facts  he  finds  nothing  due 
in  respect  of  it.  It  may  be  the  ground  was  that  each  party  had 
received  his  just  share.  How  the  accounts  stood  between  the  parties 
as  to  this  money  at  the  time  of  the  adjustment  of  the  rest  of  the 
account  does  not  appear.  It  may  be  that  at  the  time  of  the  settle- 
ment one  was  indebted  to  the  other  on  account  of  it,  and  that  the 
latter  received  the  residue  of  his  share  afterwards  before  the  hearing 
before  the  auditor.  But  this  is  not  material,  as  the  item  was  not 
adjusted  in  the  settlement,  and  the  defendant  had  not  accounted  in 
relation  to  it. 

The  question  whether  an  award  of  arbitrators  can  be  given  in 
evidence  as  a  defence  before  auditors,  does  not  arise  in  the  case,  as 
no  award  was  made.  The  parties  agreed  to  submit  all  matters  to 
three  arbitrators  named,  and  the  parties  and  arbitrators  met  for  that 
purpose,  and  pending  the  hearing  th»  parties  settled.  On  some  items 
which  the  parties  failed  to  adjust,  they  took  the  opinion  of  the  arbi- 
trators, and  as  to  those  items  settled  on  the  basis  of  that  opinion. 
The  substance  of  the  transaction  was  a  settlement  and  payment  by 
the  parties,  and  not  an  award  of  arbitrators. 

Judgment  affirmed. 


CASES 

ABGUED    AND    DETERMINED 

Iir  THB 

SUPREME    COURT 

TOB  THB 

COUNTY  OF  CALEDONIA, 

▲T   THB 

August  Tbbx,  1864. 


PRESENTS 


HoH.  ASA  O.  ALDIS; ■ 

HOH.  JAMES  BABRETT,  I       a^.tb^aw  Ivnu&te. 

HOK.  LOYAL  C.  KELLOGG,  ^      AaaiStAHT  JUDOBS. 
Bob.  ASAHEL  PEOK, 


W.  R.  DAinroRTH  A  Co.  v.  G.  B.  Walker. 
Contract.    Damages.     Statute  of  Fraud. 

The  defendant  contracted  with  the  plaintiffs  for  a  quantity  of  potatoes  to  be  delir* 
ered  during  the  winter  as  called  for  by  the  defendant.  Before  they  were  all  pur- 
chased by  the  plaintiffs  ihe  defendant  notified  them  by  letter  not  to  purchase  any 
more  potatoes  until  they  should  hear  from  him.  This  order  was  nerer  counter- 
manded. Bdd,  that  this  letter  was  not  a  rescinding  of  the  contract,  but  a  reftisal 
to  receiye  any  more  potatoes  upon  it  than  the  plaintiffs  had  on  hand,  or  had  al- 
ready purchased. 

Qaere,  whether  the  contract  was  binding  within  the  statute  of  firauds.  If  bind- 
ing, the  rule  of  damages  for  the  breach  on  the  part  of  the  defendant  as  to 
the  requisite  quantity  to  be  purchased  by  the  plaintiff^  when  they  received  said 
letter  would  be  the  difference  between  the  price  the  defendant  had  stipulated  to 
pay,  and  what  It  would  hare  cost  the  plaintiffs  to  procure  and  dellTer  the  potatoes 
according  to  the  contract 
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In  execntoiy  contracts,  a  party  baa  tbe  power  to  stop  the  performance  on  the  other 
side,  by  an  explicit  order  to  that  effect,  \>j  subjecting  himself  to  such  damages  aa 
will  compensate  tbe  other  party  for  beinfc  stopped  in  tbe  performance  on  bis  part, 
at  that  point  or  stage  in  tbe  execution  of  tbe  contract 

Assumpsit  far  breach  of  contract  in  not  taking  a  quantity  of  po- 
t  atoes  agreeably  to  the  contract  between  the  plaintiffs  and  defendant. 
Flea,  the  general  issue,  and  trial  by  jury,  June  Term,  1864,  Aldis, 
J.,  presiding. 

A  question  raised  on  trial  in  respect  to  certain  evidence  was  aban- 
doned in  the  supreme  court. 

It  appeared  on  trial  that  about  the  18th  day  of  January,  1859,  the 
defendant  made  a  verbal  contract  with  the  plaintiffs  to  purchase  of 
them  ^Ye  car  loads  of  potatoes,  being  fifteen  hundred  bushels,  to  be 
delivered  on  the  cars  at  Stratford  depot,  N.H.,  as  soon  as  the  defend- 
ant should  call  for  them,  and  as  soon  as  he  could  get  them  away, 
sometime  during  the  winter.  Five  or  six  hundred  bushels  were  then 
in  the  store  cellar  of  the  plaintiffs  and  were  examined  and  approved 
by  the  defendant  when  he  made  the  contract.  The  rest  the  plaintiffs 
were  to  buy  and  have  ready  for  the  defendant  as  soon  as  he  should 
call  for  them.  The  defendant  was  to  take  them  as  soon  as  he  could. 
No  memorandum  of  the  contract  in  writing  was  made  or  signed  by 
either  party.  It  appeared  that  soon  after  the  contract  was  made,  or 
after  the  first  car  load  was  taken,  potatoes  feU  in  the  market.  On 
the  27th  day  of  January,  1859,  the  defendant  wrote  to  the  plaintiffs 
directing  them  not  to  purchase  any  more  potatoes  till  they  should 
hear  from  him. 

It  also  appeared  that  at  the  time  the  letter  was  received  the  plain- 
tiffs had  some  seven  hundred  or  eight  hundred  bushels  of  potatoes  on 
hand,  and  had  made  contracts  for  the  delivery  of  other  potatoes. 
About  the  16th  of  February  following  the  defendant  took  four  hun- 
dred bushels,  and  afterwards  in  May  sent  a  check  on  Boston  to  pay 
for  them  at  the  contract  price ;  which  were  all  the  potatoes  that  were 
ever  taken  ;  but  at  that  time  when  the  defendant  took  the  four  hun- 
dred bushels  on  the  16th  or  17th  of  February,  1859,  he  took  ihem 
upon  the  contract,  and  then  and  afterwards  treated  the  contract  as 
being  in  force  as  originally  made,  and  at  no  time  objected  that  pota- 
toes had  been  bought  after  the  letter  of  January  27th  was  re- 
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ceiyedy  and  in  March  wrote  to  the  plaintifTs  to  sell  the  potatoes  for 
him. 

The  defendant  never  gave  to  the  plaintiffs  any  order  or  authority 
to  purchase  any  more  potatoes  upon  the  contract  after  the  letter  of 
January  27th,  nor  did  the  plaintiffs  agree  to  vary  the  contract  and 
comply  with  the  request  in  that  letter. 

The  plaintiffs  had  not  purchased  enough  potatoes  to  fill  the  contract 
when  they  received  the  letter  of  January  27th.  The  terms  of  the 
contract  did  not  appear  in  the  correspondence  between  the  parties, 
subsequent  to  the  making  of  the  contract.  The  request  of  the  de- 
fendant to  the  court  and  the  charge  in  respect  thereto  are  fully  set 
forth  in  the  opinion  of  the  court.  Verdict  for  the  plaintiffs.  To 
the  refusal  to  charge  as  requested,  and  to  the  charge  as  given,  the 
defendant  excepted. 

A,  J.  Willard  and  Bartlett^  for  the  defendant,  claimed  that 

the  defendant  was  entitled  to  have  the  charge  as  requested  for  the 
reason  that  when  the  letter  was  written  there  was  no  contract  that 
the  law  recognized  or  upon  which  he  was  liable,  and  if  the  plaintiffs 
after  that  purchased  any  potatoes  he  was  not  bound  to  take  them, 
unless  by  subsequent  agreement,  or  unless  he  became  bound  by  sub- 
sequent acts.  Ide  db  Smith  v.  Stanton^  15  Yt.  685 ;  Brown  on 
Frauds,  pp.  353  and  855* 

G,  (7.  d;  G.  W.  CaJioan^  for  the  plaintiffs,  maintained  that  the  con- 
tract was  rendered  biDding  in  law  upon  both  parties  by  the  acceptance 
of  a  part  of  the  potatoes  by  the  defendant.  6.  S.  p.  453,  §  2 ; 
Green  v.  Merriamy  28  Vt*  801 ;  Spencer  v.  HcUe,  30  Vt.  314 ;  Gor- 
ham  V.  Fisher  &  Boberts,  30  Vt.  428  ;  Packer  v*  Steward,  34  Vt.  127  ; 
and  that  the  charge  of  the  court  was  correct,  Blish  et  al,  v.  Granger^ 
6  Vt.  340  ;  Hammond  v.  Buckmaater,  22  Vt.  375 ;  Fletcher  v.  Cole, 
23  Vt.  114  J  Faige  V*  Fullerton  Woolen  Co.,  27  Vt.  485. 

Peck,  J.  The  exception  to  the  decision  of  the  court  excluding 
certain  evidence  offered  by  the  defendant,  is  not  insisted  on  in  argu- 
ment. 

The  only  question  for  this  court  to  decide  is  as  to  the  charge  to 
the  jury.  The  defendant  requested  the  court  to  instruct  the  jury 
that  the  defendant  was  not  liable  for  damage  for  any  potatoes  pur- 
chased by  the  plaintiff  after  the  defendant's  letter  to  the  plaintiff  of 
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January  27th,  directing  the  plaintiffs  to  purchase  no  more.  The 
court  refused  this,  and  instructed  the  jury  that  the  defendant  was  lia- 
ble in  damage  for  all  the  potatoes  purchased,  and  that  although  pota- 
toes fell  in  the  market,  the  plaintiffs  had  a  right  to  go  on  and  pur- 
chase potatoes  to  the  full  amount  of  the  contract,  and  the  defendant 
was  bound  to  take  them  or  pay  the  damage. 

The  contract  being  verbal,  and  no  payment  or  delivery,  or  anything 
given  in  earnest  to  bind  the  bargain,  and  there  being  no  memorandum 
of  the  contract  in  writing,  it  was  within  the  statute  of  frauds,  at  the 
time  it  was  made  on  the  18th  of  January.  A  subsequent  written 
acknowledgement  of  the  contract,  signed  by  the  party  to  be  charged, 
is  sufficient  to  take  such  contract  out  of  the  statute.  But  to  have 
that  effect,  such  written  admission  must  contain  substantially  the 
terms  of  the  contract.  The  defendant's  letter  of  January  27th,  to- 
gether with  the  subsequent  correspondence,  is  not  a  sufficient  compli- 
ance with  the  statute,  as  the  terms  of  the  contract  do  not  appear  in 
any  of  the  letters  of  the  defendant.  The  delivery  and  acceptance  of 
the  four  hundred  bushels  of  potatoes  in  February,  and  the  subsequent 
payment  for  the  same  in  May  following,  was  such  part  delivery  and 
payment  as  answer  the  requirement  of  the  statute.  If  nothing  more 
appeared,  it  would  be  clear  that  the  contract  thereby  became  binding 
according  to  its  terms,  and  to  the  extent  of  the  original  verbal  agree- 
ment. But  the  defendant's  letter  of  January  27th  directing  the 
plaintiffs  not  to  buy  any  more,  is  equivalent  to  a  refusal  to  accept  any 
more  potatoes  on  the  contract  than  what  the  plaintiffs  had  on  .hand 
and  had  already  purchased.  It  is  also  stated  in  the  exceptions  that 
the  defendant  never  after  the  date  of  that  letter  authorized  the  plain- 
tiffs to  purchase  any  more.  Upon  these  facts  alone,  it  is  questionable 
whether  the  delivery  and  payment  above  mentioned  would  give  bind- 
ing force  to  the  contract  beyond  the  quantity  the  plaintiffs  had  on 
hand  when  the  contract  was  made,  and  what  they  had  subsequently 
purchased  up  to  the  receipt  of  the  letter  of  January  27th.  But  as  it 
is  stated  that  the  four  hundred  bushels  delivered  February  18th  or 
19th,  were  taken  by  the  defendant  upon  the  contract,  and  that  he  then 
and  afterwards  treated  the  contract  as  being  in  force  as  originally 
made,  we  are  not  prepared  to  say  that  the  statute  of  frauds  can  avail 
the  defendant. 
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Suppose  the  contract  taken  oat  of  the  statute  of  frauds,  what  are 
the  rights  of  the  parties? 

The  letter  of  January  27th  directs  the  plaintiffs  to  purchase  no  more 
potatoes  on  the  contract  till  they  hear  from  him.  This  direction  never 
was  countermanded.  This  is  equivalent  to  a  refusal  to  accept  any 
more  potatoes  than  the  plaintiffs  had  on  hand  and  what  they  had  al- 
ready purchased ;  and  the  plaintiffs  were  bound  so  to  regard  it.  At 
this  time  the  plaintiffs  had  on  hand  seven  hundred  or  eight  hundred 
bushels,  and  had  made  contracts  for  the  delivery  of  other  potatoes  ; 
but  it  does  not  appear  that  thesa  contracts,  together  with  what  the 
plaintiffs  had,  were  sufficient  to  make  up  the  whole  amount  of  fifteen 
hundred  bushels.  On  the  contrary  it  appears  by  a  schedule  referred 
to  showing  the  quantity  and  dates  of  the '  plaintiffs'  purchases,  that 
purchases  made  by  the  plaintiffs  after  the  receipt  of  that  letter,  must 
necessarily  be  included  to  make  up  the  fifteen  hundred  bushels.  That 
letter  cannot  be  treated  as  a  rescinding  of  the  contract.  The  plain- 
tiffs having  committed  no  breach  of  the  contract  to  justify  the  de- 
fendant's refusal,  might  have  rescinded  the  whole  contract  on  the 
receipt  of  that  letter,  but  they  did  not  so  elect,  as  they  made  a  deliv- 
ery under  it  in  February  after.  This  they  had  a  right  to  do  and  still 
hold  the  defendant  liable  for  breach  of  the  contract.  It  is  evident 
from  the  terms  of  the  letter  that  the  defendant  did  not  intend  to  re- 
scind the  contract.  It  is  but  a  refusal  to  receive  any  more  potatoes 
upon  the  contract  than  the  plaintiffs  had  on  hand  or  had  already  pur- 
chased. As  to  what  the  plaintiffs  had  on  hand,  or  had  purchased 
when  they  received  that  letter,  and  which  the  defendant  did  not  re- 
ceive and  pay  for,  no  question  is  reserved.  It  is  as  to  what  the  plain- 
tiffs purchased  afterwards  to  make  up  the  fifteen  hundred  bushels, 
that  the  question  arises.  This  refusal  on  the  part  of  the  defendant 
was  a  breach  of  the  contract,  as  it  prevented  the  plaintiffs  from  mak- 
ing further  purchases,  and  delivering  to  the  full  extent  of  the  fifteen 
hundred  bushels  the  defendant  had  agreed  to  accept  and  pay  for. 
The  rule  of  damages  for  this  breach,  so  far  as  it  respects  the  requi- 
site quantity  then  still  to  be  purchased  to  fill  the  contract,  would  be 
the  difference  between  the  price  the  defendant  had  stipulated  to  pay, 
and  what  it  would  have  cost  the  plaintiffs  to  procure  and  deliver  the 
potatoes  on  the  cars  ;  in  other  words,  what  would  make  the  plaintiffs 
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good  for  being  thus  far  stopped  at  that  point  in  the  execution  of  the 
contract.  The  plaintiffs  had  no  right  to  go  on  and  make  further 
purchases  and  incur  expense^  and  throw  the  risk  of  the  property 
upon  the  defendant,  and  thereby  enhance  the  damages  at  the  expense 
of  the  defendant,  without  any  benefit  to  the  plaintiffs.  They  had  no 
right  to  increase  the  burden  of  the  defendant  without  benefit  to 
themselves.  The  damage  a  party  is  entitled  to  recover  for  the  breach 
of  contract  by  the  other  party,  is  what  he  necessarily  suffers  in  con- 
sequence of  it.  While  a  contract  is  executory,  a  party  has  the 
power  to  stop  the  performance  on  ^he  other  side,  by  an  explicit  di- 
rection to  that  effect,  by  subjecting  himself  to  such  damages  as  will 
compensate  the  other  party  for  being  stopped  in  the  performance  on 
his  part  at  that  point  or  stage  in  the  execution  of  the  contract.  The 
party  thus  forbidden  cannot  afterwards  go  on  and  thereby  increase 
the  damages^  and  then  recover  such  increased  damages  of  the  other 
party.  The  jury  under  the  charge  must  have  given  the  plaintiffs 
such  damages  as  they  sustained  by  the  non-acceptance  of^  and  pay- 
ment for,  the  whole  fifteen  hundred  bushels  of  potatoes,  except  the 
four  hundred  bushels  accepted  and  paid  for,  the  plaintiffs  being  left 
with  the  potatoes  on  their  hands.  This  was  the  right  rule  as  to  all  the 
plaintiffs  had  on  hand,  or  had  purchased  at  the  time  they  received 
the  letter  of  January  27th,  but  not  as  to  what  they  purchased  after* 
wards.  As  to  the  latter  quantity,  The  plaintiffs  were  entitled  to  re- 
cover what  damage  they  would  have  sustained  if  they  had  not  pur- 
chased them.  It  is  urged  that  the  case  shows  that  when  the  defend- 
ant received  the  four  hundred  bushels,  and  afterwards,  he  treated 
the  contract  as  in  force*  It  is  true  that  it  was  in  force,  as  it  had 
not  been  rescinded.  It  must  be  in  force  in  order  to  entitle  the  plain- 
tiffs to  recover  any  damages.  It  was  in  force,  but  subject  to  the 
defendant's  refusal  to  receive  any  potatoes  upon  it,  purchased  by  the 
plaintiffs  after  the  receipt  of  the  letter  of  January  27th.  That  di- 
rection or  refusal  was  never  revoked  or  waived,  as  the  exceptions 
show  that  the  defendant  never  gave  the  plaintiffs  any  order  or  au- 
thority to  purchase  any  more,  after  the  letter  of  January  27th  for- 
bidding any  further  purchases.  The  plaintiffs'  counsel  rely  on  the 
fact  that  the  defendant  in  the  spring  requested  the  plaintiffs  to  sell 
the  potatoes,  and  that  he  never  claimed  that  they  were  bought  after 
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he  directed  the  plaintiffs  not  to  make  any  more  purchases.  But  the 
case  does  not  show  that  the  defendant  was  informed  that  any  pur- 
chases were  made  after  he  forbid  any  more  purchases,  and  certainly 
he  was  not  bound  to  presume  it. 

Judgment  reversed  and  new  trial  granted. 


Mabtha  Wells  r.  Isaac  R.  Houston. 

[in  chancery.] 
Chancery,     Practice.    Adverse  Possession, 

Wliere  the  answer  is  not  responsive  to  the  btil,  or  nets  np  affirmative  allejcations  in 
opposition  to,  or  in  avoidance  of,  the  plaintiff's  demand,  and  is  replied  to,  the 
answer  is  of  no  avail  in  respect  to  such  allegations,  and  the  defendant  is  as  much 
bound  to  establish  the  allegations  so  made,  by  independent  testimony,  as  the 
plaintiff  is  to  sustain  his  bill. 

The  oratrix  claimed  title  by  adverse  possession.  The  defendant,  to  avoid  this  title, 
set  np  the  right  of  the  town  to  the  proprietary  right  of  the  first  settled  minister, 
and  that  he  entered  upon  the  premises  under  direction  of  the  town  as  one  of  the 
selectmen.  Held,  that  this  was  not  responsive  to  the  bill,  and  not  being  sus- 
tained by  proof,  the  defendant  failed  to  connect  himself  with  the  title  of  the 
town,  therefore  he  could  not  stand  upon  that  title. 

Bill  in  Chancery.  '  The  oratrix  alleged  in  her  bill  that  she  and 
those  under  whom  she  claimed  title,  had  had  and  occupied  lot  No.  1, 
in  the  12th  range,  belonging  to  the  minister  right  in  the  town  of  Vic- 
tory, for  nearly  forty  years,  claiming  to  own  it  and  not  acknowledg- 
ing the  title  of  any  one  else,  and  that  until  within  the  last  three 
years  their  occupation  has  been  uninterrupted  and  exclusive ;  that 
she  and  they  have  made  great  and  permanent  improvements  on  the 
lot,  by  clearing,  erecting  buildings,  planting  trees,  &c. ;  that  in  the 
year  1860,  the  selectmen  of  Victory  claimed  this  lot  and  took  charge 
of  the  same  by  virtue  of  the  authority  given  them  in  chapter  eighty- 
nine  of  the  Compiled  Statutes ;  that  the  oratrix  claimed  to  be  the 
owner  of  the  same,  and  in  order  to  settle  and  forever  determine  the 
title  thereto  the  oratrix  and  the  selectmen  made  a  written  submission 
to  the  Hon.  L.  P.  Poland,  in  which  they  agreed  that  his  award  should 
be  final  and  conclusive,  and  that  they  would  each  abide  by  tbe  same  ; 
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that  upon  the  hearing  said  arbitrator  adjudged  that  the  oratrix,  Mar- 
tha Wells,  had  acquired  a  good  title  to  said  lot  as  against  the  town 
of  Victory ;  that  the  defendant,  Isaac  R  Houston,  of  Victory,  was 
present,  aiding  the  town  in  said  arbitration,  and  knew  of  the  award 
therein ;  that  not  content  with  the  decision  in  relation  to  the  title  said 
town  undertook  to  settle  one  Jacob  Evans,  a  Methodist  deacon,  as 
minister  of  the  town,  and  through  him  again  claim  the  lot,  and  for 
that  purpose  commenced  a  suit  in  ejectment  in  the  name  of  Evans 
against  the  oratrix  ;  that  this  suit  resulted  in  a  judgment  in  favor  of 
the  oratrix ;  that  Houston  was  chief  advisor  of  the  town  in  the  set- 
tlement of  Evans  and  the  prosecution  of  said  suit ;  that  the  defend- 
ant combining,  &c.,  on  the  24th  of  June,  1863,  entered  upon  said 
lot  and  cut  and  carried  away  a  large  quantity  of  timber,  and  has 
since  then  taken  away  other  timber,  and  threatened  to  commit  such 
acts  upon  said  land  until  the  oratrix  should  abandon  and  give  up  the 
possesion  thereof  to  him :  and  the  oratrix  prayed  for  an  injunction 
upon  said  Houston  and  his  servants,  commanding  them  to  desist  firom 
cutting  timber  from  said  lot,  or  in  any  way  interfering  with  the  pos- 
session of  said  lot. 

The  defendant  in  his  answer  denied  the  material  allegations  of  the 
bill,  and  for  further  answer  said  in  substance,  that  the  charter  of  the 
town  of  Victory  was  granted  in  1781 ;  that  by  said  charter  certain 
rights  were  reserved  for  certain  described  purposes ;  that  one  right 
was  for  the  purpose  of  the  settlement  of  a  minister  of  the  gospel ; 
one  for  the  support  of  the  worship  of  God ;  and  one  for  the  support 
of  schools ;  that  in  October,  1798,  the  proprietors  of  the  township 
caused  the  lands  for  these  purposes  to  be  laid  out  and  surveyed 
according  to  the  directions  and  authority  given  in  said  charter ;  that 
lot  No.  1,  in  the  12th  range,  2d  division,  was  drawn  to  the  right  for 
the  settlement  of  a  minister  or  ministers  ;  that  since  the  granting  of 
the  charter  the  town  has  been  duly  organized  as  a  town  by  the  name 
of  Victory,  and  that  he  was  one  of  the  selectmen  of  the  town  during 
all  the  time  the  oratrix  charges  him  with  entering  upon  the  lot,  and 
that  by  direction  of  the  other  selectmen,  and  under  the  authority  con- 
ferred upon  selectmen  by  the  statutes  of  this  state,  and  also  by  the 
direction  of  the  inhabitants  of  the  town,  he  entered  upon  said  lot 
und^r  said  charter,  and  that  this  is  the  right  and  title   under  which 
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the  defendant  claims  to  justify  his  acts  in  relation  to  said  lot. 
The  answer  was  traversed,  and  the  plaintiff  supported  the  allega- 
tions of  the  biU  by  proof.  But  no  proof  was  offered  by  the  defend- 
ant in  support  of  his  answer. 

The  court  of  Chancery,  at  the  March  Term,  1864,  Poland,  Chan- 
cellor, decreed  that  the  defendant,  Houston,  be  perpetually  enjoined 
from  entering  upon  said  lot,  or  in  any  way  interfering  with  the  pos- 
session thereof,  and  that  the  complainant  recover  her  costs, — ^from 
which  decree  the  plaintiff  appealed. 

Harvey  and  George  N.  Dcde^  for  the  defendant. 

William  Heywood^  for  the  oratrix. 

Kellogg,  J.  The  oratrix,  in  her  bill,  sets  up  a  right  or  title  to 
the  premises  in  controversy  by  occupancy,  by  herself  and  those  under 
whom  she  derives  or  claims  her  title,  peaceable  and  uninterrupted, 
and  adverse  to  all  others  for  nearly  forty  years.  This  would  make 
an  invincible  title  against  all  persons  but  the  true  owner.  To  avoid 
this  title,  the  defendant,  in  his  answer,  sets  up  the  right  of  the  town 
of  Victory  to  the  proprietary  right  for  its  first  settled  minister, 
granted  in  its  charter,  and  that  the  premises  in  controversy  were  set 
to  that  right  in  the  proprietary  division  of  the  town,  and  that  the  de- 
fendant entered  on  the  premises  as  one  of  the  selectmen,  and  by 
direction  of  the  other  selectmen,  of  the  town,  in  the  right  and  be- 
half of  the  town.  This  defence  consists  wholly  of  matter  which  is 
new  and  not  responsive  to  the  oratrix's  bill ;  and  the  defendant's  an- 
swer is  traversed.  A  ground  of  defence  relied  on  in  the  answer,  but 
not  being  responsive  to  the  bill,  must  be  sustained  by  proof.  Where 
the  answer  is  not  responsive  to  the  bill,  or  sets  up  affirmative  allega- 
tions in  opposition  to,  or  in  avoidance  of,  the  plaintiff's  demand,  and 
is  replied  to,  the  answer  is  of  no  avail  in  respect  to  such  allegations, 
and  the  defendant  is  as  much  bound  to  establish  the  allegations  so 
made,  by  independent  testimony,  as  the  plaintiff  is  to  sustain  his  bill. 
MoU  V.  Harrington^  12  Vt.  199 ;  Cannon  et  at,  v.  NoHon^  14  Vt. 
178  ;  Lane  v.  Marshall  et  al.j  15  Vt.  85  ;  Fierson  v.  Clayes  et  aZ.,  15 
Vt.  93  ;  McDonald  v.  McDonald  et  aL,  16  Vt.  630 ;  Allen,  Adrn'r,  v. 
Mower,  1 7  Vt.  61  ;  Sanhom  v.  KUtredge,  et  al.,  20  Vt.  632  ;  Wakeman 
V.  Orover,  4  Paige,  23  ;  2  Daniell's  Chancery  Pleading  and  Practice, 
(Perkins'  third  Amer.  edit.,)  841,  note.     The  case  stands  for  hearing 
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on  the  bill,  answer,  and  the  proofs  on  the  part  of  the  oratrix.  The 
defendant  makes  no  proof  whatever  to  sustain  the  defence  which  he 
sets  up.  He  does  not  even  furnish  proof  to  show  that  the  premises 
in  controversy  were  set  out  in  the  proprietary  division  of  the  town 
to  the  right  of  its  first  settled  minister.  The  mere  fact  that  the  lot 
was  called  the  minister  lot  does  not  of  itself  prove  anything  more 
than  that  this  was  the  name  of  the  lot :  it  does  not  prove  that  the  lot 
was  allotted  to  the  minister  right.  As  the  defendant  makes  no  proof, 
he  does  not  by  proof  connect  himself  with  the  right  or  title  of  the 
town.  The  allegations  of  the  bill  which  are  denied  by  the  answer 
of  the  defendant  are,  in  substance  sustained  by  the  oratrix's  proofs. 
As  the  defendant  fails  to  connect  himself  with  the  title  of  the  town, 
he  cannot  stand  upon  that  title,  but  is  to  be  treated  as  a  stranger 
intruding  upon  a  party  in  possession  ;  and  the  oratrix  is  entitled  to 
the  interference  of  the  court  of  chancery  in  her  behalf,  to  prevent  a 
succession  of  suits,  and  to  suppress  useless,  vexatious  and  intermin- 
able litigation,  arising  from  a  renewal  of  acts  of  trespass  on  the 
premises  threatened  by  the  defendant.  2  Story's  Eq.  Jurisp.,  (Bed- 
fieW's  edit.,)  §§  901,  918,  919,  959. 

The  oratrix  by  her  bill  makes  her  claim  not  against  the  town,  but 
against  the  defendant,  who  does  not  by  any  proof  connect  himself 
with  the  right  or  title  of  the  town.  A  part  of  the  court  are  of  the 
opinion  that,  after  a  quiet  occupancy  for  such  a  length  of  time  as  the 
oratrix  has  shown  in  this  case,  a  grant  of  the  legal  title  to  the  prem- 
ises ought  to  be  presumed  in  her  favor.  University  of  Vermont  v. 
Ex'r  of  Beynoldsj  8  Vt.  542,  558,  et  seq. ;  but  inasmuch  as  a  deter- 
mination upon  this  point,  or  upon  the  validity  of  the  arbitration  and 
award  referred  to  in  the  bill,  is  not  necessaiy  to  support  the  judg- 
ment now  ordered,  and  as  all  of  the  Judges  now  present  concur  in 
this  judgment  on  the  other  grounds  above  stated,  no  opinion  is 
intended  to  be  expressed  on  those  points  as  the  judgment  of  the 
court 

The  decree  of  the  chancellor  in  favor  of  the  oratrix,  by  which  she 
is  allowed  the  relief  sought  for  in  the  prayer  of  her  bill,  is  affirmed  ; 
and  the  case  will  be  remitted  to  the  court  of  chancery  for  the  purpose 
pf  perfecting  the  decree. 
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Dakiel  W.  Aiken  v.  Fbedebick  T.  Bridohan. 
Pleading.    Parties,     Offset. 

An  administrator  may  sne  to  recoyer  the  price  of  property  belonf^inir  to  the  estate 
of  his  intestate  and  sold  by  himself  personally,  without  naming  himself  as  ad- 
ministrator, or  Joining  his  co-administrator. 

In  snch  a  case  the  defendant  cannot  plead  in  offset  a  claim  in  his  fkvor  against  the 
estate  of  the  plaintiff's  intesute. 

Assumpsit  in  the  general  counts  for  property  sold  the  defendant, 
a  part  of  which  belonged  to  the  estate  of  Samuel  Aiken.  Plea,  the 
general  issue  and  a  declaration  in  general  assumpsit  in  offset.  Trial 
by  jury,  June  Term,  1864,  Poland,  Ch.  J.,  presiding. 

It  appeared  that  the  plaintiff  and  his  brother,  Solomon  Aiken, 
were  joint  administrators  of  the  estate  of  Samuel  Aiken  at  the  time 
said  property  was  sold  to  the  defendant,  but  that  most  of  the  business 
in  selling  said  estate  was  done  by  the  plaintiff.  These  items  were  of 
such  amount  that  if  disallowed  the  balance  would  be  with  the  de- 
fendant. 

It  appeared  that  the  plaintiff  alone  sold  the  property  belonging  to 
Samuel  Aiken's  estate  to  the  defendant. 

The  defendant  claimed  that  the  plaintiff  could  not  recover  in  his 
own  name  for  property  sold  the  defendant  belonging  to  said  estate, 
and  insisted  that  recovery  for  the  same  could  only  be  by  joint  action 
in  favor  of  both  administrators  ;  but  the  court  overruled  the  objection 
and  charged  the  jury  that  if  the  plaintiff  made  the  sale  of  such 
property  himself,  doing  the  business  alone,  and  the  co-administrator, 
Solomon,  had  nothing  to  do  with  such  sale,  the  plaintiff  might  re- 
cover in  his  own  name  in  this  action  for  the  property  so  sold  the  de^ 
fendant  by  the  plaintiff,  though  it  belonged  to  the  estate  of  Samuel 
Aiken, — ^to  which  the  defendant  excepted. 

The  evidence  tended  to  prove  a  valid  daim  in  favor  of  the  defend-^ 
ant  against  the  estate  of  Samuel  Aiken,  but  the  defendant  never  pre- 
sented this  claim  to  the  commissioners  on  said  estate. 

The  defendant  insisted  that  as  a  claim  in  offset  to  items  of  account 
in  favor  of  8»id  estate  it  wi^  properly  allqiv^ble  i^  t}iis  suit,  although 
17 
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not  presented  to  the  commissioners,  bat  the  court  excluded  the  de» 
fendant's  claim  from  the  consideration  of  the  jury, — to  which  the 
defendant  excepted. 

Verdict  for  the  plaintiff. 

0.  S.  <t  C,  0.  BurkCy  for  the  defendant,  insisted  that  the  two  ad- 
ministrators of  Samuel  Aiken's  estate  should  have  been  joined,  and 
cited  2  Black.  Com.  182,  396  ;  Brinckerhoqf  v.  Wemple^  1  Wend. 
470  ;  Halliday  v.  Doggett,  6  Pick.  359  ;  Story  on  Part.  §  271 ;  Wright 
V.  Williamson,  978  ;  Mason  v.  Lord,  20  Pick.  447 ;  that  the  defend- 
ant could  plead  in  offset  his  claim  against  said  estate,  and  cited 
Leavenworth  v.  Lapham,  5  Vt.  207 ;  McDonald  v.  Webster,  2  Mass. 
498  ;  Bordman  v.  Smith,  4  Pick.  212  ;  Knapp  v.  Lee,  8  Pick.  452  ; 
Jarvis  v.  Bogers^  15  Mass.  407  ;  Way  v.  Wakefield,  7  Vt.  228  ;  1  D. 
Chip.  157. 

B.  N.  Davis,  for  the  plaintiff. 

Kellogg,  J.  An  administrator  may  sue  to  recover  the  price  of 
property  belonging  to  the  estate  of  his  intestate  and  sold  by  himself 
personally,  without  naming  himself  as  administrator,  or  joining  his 
co-administrator.  Brassington  et  al.  v.  Ault,  2  Bingh.  177,  (9  E.  C. 
L.  869  0  Heath  v.  Chilton,  12  Mees.  &  W.  632  ;  1  Saund.,  (Patte- 
son  &  Williams'  edition,)  291,  k.  note  (m. ;)  2  ib,  47,  x.  note  (t. ;) 
2  Greenl.  Ev.,  §  888.  The  privity  of  contract  in  such  a  case  is  not 
between  the  purchaser  and  the  estate  of  the  intestate,  but  is  between 
the  purchaser  and  the  administrator  of  whom  he  purchases  the  prop- 
erty. The  contract  is  between  the  parties  as  individuals,  and  is  per- 
sonal as  between  them,  though,  in  some  cases,  the  administrator  has 
the  option  of  suing  either  in  his  representative  or  his  personal  char- 
acter, Cowell  V.  Watts,  6  liast,  405.  We  think  that  the  jury 
were  correctly  instructed  that  the  plaintiff  could  recover  in  an 
action  in  his  own  name  for  the  price  of  the  property  of  his  in- 
testate which  he  sold  to  the  defendant  personally,  if  he  made  the 
sale  alone,  and  his  co-administrator  ^ad  nothing  to  do  with  the 
sale. 

The  evidence  on  the  trial  tended  to  establish  a  valid  claim  in  favor 
of  the  defendant  against  the  estate  of  the  plaintiff's  intestate,  which 
was  relied  pn  by  the  defendant  \mder  his  plea  in  offset,    Assuming 
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that  the  plea  is  sufficient  in  form,  and  is  broad  enough  to  include  the 
claim,  we  think  that  there  are  two  decisive  objections  to  the  offset 
claimed.  (1.)  The  form  of  the  action  limits  the  right  of  offset  to 
the  claims  of  the  defendant  against  the  plaintiff  in  his  individual  or 
personal,  and  not  in  his  representative,  character.  (2.)  A  defend- 
ant is  not  allowed  to  set  off  a  debt  due  to  him  from  the  plaintiff's 
testator  against  a  debt  which  accrued  to  the  plaintiff  in  his  repre- 
sentative capacity,  after  the  testator's  death  ;  for  this  would  be  alter- 
ing the  due  course  of  the  distribution  of  assets,  and  the  defendant 
might  thus  be  indirectly  paid  before  creditors  of  a  higher  degree. 
KHvington^  Ex'r^  v.  Stevenson^  cited  in  Willes,  264,  n.  (a.)  The 
plaintiff's  claim  is  for  the  price  of  property  belonging  to  the  estate 
of  the  intestate  which  was  sold  by  the  plaintiff  to  the  defendant  after 
the  intestate's  death.  The  defendant's  daim  in  offset  is  one  which 
he  might,  and  should,  have  presented  to  the  conmiissioners  of  claims 
against  the  intestate's  estate  for  allowance.  If  the  claim  had  been 
allowed  by  the  commissioners,  it  would  have  had  no  priority  over 
the  other  claims  allowed  against  the  intestate's  estate ;  but,  if  the 
defendant's  offset  should  be  sustained,  he  would,  to  that  extent,  r^ 
ceive  full  payment  upon  his  claim,  when  in  fact  it  might  be  that  he 
would  be  entitled  only  to  a  dividend  upon  it.  In  Reet  v.  WaJtUy  AdmW 
of  WaUs^  11  Exch.  410,  it  was  held  that  to  an  action  by  an  admin* 
istrator  who  sues  in  his  representative  character  for  a  debt  due  after 
the  death  of  the  intestate,  the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  intestate  in  his-lifetime.  And  this  doctrine  holds, 
whether  the  plaintiff  declare  as  executor,  or  sue,  as  he  may  do,  in 
his  private  character  for  the  debt  which  accrued  due  to  him  since 
the  testator's  death.  Shipman  v.  Thomfson^  Willes,  108.  Chitty 
on  Contracts,  (10th  Amer.  edit.,)  956. 

Judgment  of  the  county  court  for  the  plaintiff  affirmedv 
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ArhitraUan,     Co9t$» 

In  an  arbitration  of  "  all  matters  of  difference  between  the  parties/'  indnding  • 
salt  preyionslj  bron^cbt,  if  the  arbitrators  find  that  the  balance  due,  both  at  the 
time  of  the  suit  and  of  the  arbitration,  was  against  the  plaintiff,  they  need  not 
specify  what  the  balance  was  when  the  suit  was  brought  as  affecting  the  qoestion 
of  costs. 

If  the  parties  to  an  arbitration,  upon  the  trial  before  the  arbitrators,  submit  by 
mtUval  consent  matters  not  included  in  the  written  submission,  and  thereupon  the 
arbitrators  try  the  matters  so  verbally  submitted  and  make  thehr  award,  neither 
party  can  object  that  the  award  exceeded  the  submission. 

Debt  npon  a  lease  under  seal,  and  common  counts  in  debt  added. 
Plea,  nil  debitj  and  also  a  special  plea  setting  up  a  submission  to 
arbitrators  and  an  award  thereupon.  The  plaintiff  joined  issue  upon 
the  first  plea,  and  replied  to  the  second  plea,  that  the  arbitrators  in 
making  their  award  did  not  follow  the  submission.  The  defendant 
rejoined  that  the  award  was  made  according  to  the  submission. 
Trial  by  the  court,  June  Term,  1864,  Poland,  Ch.  J.,  presiding. 
It  was  agreed  hj  the  parties  that  the  trial  should  be  confined  wholly 
to  the  defence  set  up  under  the  defendant's  special  plea. 

An  arbitration  bond  was  given  in  evidence,  reciting  an  agreement 
to  submit  the  suit  and  all  matters  in  difference,  to  certain  persons 
named.  And  it  further  appeared  that  the  plaintiff  commenced  this 
suit  by  attaching  the  defendant's  interest  in  the  growth  and  increase 
of  certain  joint  stock  put  on  the  farm  by  the  plaintiff,  and  also 
the  defendant's  half  of  a  quantity  of  hay,  potatoes  and  straw,  which 
he  had  raised  on  the  farm  leased  to  him  by  the  plaintiff. 

After  the  agreement  to  submit  to  arbitration,  by  mutual  agreement 
between  the  parties  the  hay,  straw  and  potatoes  on  the  place  were 
sold  to  one  Moulton,  and  he  was  to  pay  such  price  for  them  as 
should  be  determined  by  the  arbitrators.  Before  the  hearing  of  the 
arbitrators,  the  plaintiff  sold  the  old  stock  on  the  place  and  took  the 
avails  of  the  sale  to  himself. 

Before  the  arbitration  the  plaintiff  and  defendant  agreed  to  divide 
the  young  stock  on  the  place,  the  plaintiff  taking  three  head,  and  the 
'defendant  the  same  number.  The  three  taken  by  the  defendant  at 
the  appraisal  amounted  to  $6.50  more  than  th^  three  tak^Q  by  the 
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plaintiff,  and  the  defendant  paid  to  the  plaintiff  $3.25,  one-half  the 
diffsrence. 

At  the  hearing  before  the  arbitrators  both  parties  presented  their 
respective  accounts  and  claims  against  the  other  for  adjustment,  and 
the  plaintiff  presented  a  list  of  credits  he  had  made  to  the  defendant. 
In  this  list  of  credits  the  plaintiff  had  credited  the  defendant  for  the 
hay,  straw  and  potatoes  sold  to  Moulton,  for  the  defendant's  share  of 
the  growth  or  increase  on  the  old  stock,  and  for  the  defendant's  share 
of  the  joung  stock,  for  which  he  had  procured  the  note  of  a  respon- 
sible man  to  be  given  to  the  officer. 

The  court  found  that  these  credits  by  the  plaintiff  to  the  defendant 
were  presented  by  the  plaintiff  in  such  form,  that  the  arbitrators 
supposed,  and  had  a  right  to  suppose,  that  they  were  to  be  adjusted 
by  them  as  a  part  of  the  accounts  between  the  parties.  But  in  the 
closing  argument  before  the  arbitrators,  the  plaintiff's  counsel 
claimed  that  the  arbitrators  should  find  and  state  the  accounts  of  the 
parties,  at  the  commencement  of  the  suit,  as  the  costs  of  the  pro« 
ceedings  would  depend  upon  how  the  balance  stood  at  that  time. 

The  arbitrators  testified  that  they  ascertained  that  the  balance  was 
in  favor  of  the  defendant  at  the  time  of  the  commencement  of  the 
suit,  and  therefore  supposed  it  unimportant  to  award  how  the 
accounts  stood  at  that  time,  and  made  their  award  generally,  allow- 
ing to  the  defendant  said  items  of  hay,  straw  and  potatoes,  growth  of 
old  stock,  and  half  of  appraisal  of  young  stock,  as  brought  in  by  the 
plaintiff. 

Upon  these  facts  the  court  held  that  said  award  was  valid,  and 
rendered  judgment  for  the  defendant, — ^to  which  the  plaintiff  ex- 
cepted. 

-^—  Burharik,  for  the  plaintiff,  maintained  that  the  arbitrators 
exceeded  their  authority  in  arbitrating  upon  matters  that  had  been 
settled  by  the  parties,  and  cited  Oulver  v.  Aahley^  17  Pick.  98  ;  Cald- 
well on  Arbitration,  282,  246  ;  and  erred  in  not  specifying  the  bal- 
ance due  at  the  time  the  suit  was  commenced  as  requested :  10  Yt. 
512 ;  4  Pick.  178  and  192,  note ;  27  Yt.  304. 
J,  Boss  and  A,  J.  WiUard^  for  the  defendant. 
An  award  is  of  the  same  nature  and  binding  force  as  a  judgment, 
and  equally  conclusive  upon  the  parties  both  as  to  the  law  and  facts 
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passed  upon,  the  only  difference  being  that  the  parties  here  have  vol- 
untarilj  constituted  the  forum  in  which  to  try  the  case,  instead  of 
resorting  to  the  forum  provided  by  law ;  and  all  reasonable  presump- 
tion is  to  be  made  in  favor  of  the  award.  J^mersan  v.  UdaU^  8  Yt, 
857 ;  13  Vt.  477 ;  Sheptrd  v.  Brigg^,  28  Vt.  81 ;  ,CuUing  v.  Stone, 
23  Vt.  571 ;  Cutting  v.  GaHer,  29  Vt.  72  ;  Ennoa  v.  PraU,  26  Vt. 
681 ;  Brigga  v.  Brewster^  28  Vt.  100 ;  Vanderwerker  v.  Vt.  Cen.  B. 
B.  Co.,  27  Vt.  180 ;  Kendrick  v.  Tarhdl,  26  Vt.  416. 

The  plaintiff  himself  having  given  the  credits  before  the  arbitra* 
tors,  is  forever  estopped  from  denying  the  justness  of  the  credits,  or 
the  right  and  power  of  the  arbitrators  to  consider  and  adjust  them. 
Eicks  et  al.  v.  Cram  et  al.,  17  Vt.  449  ;  Page  v.  Foster,  7  N.  H.  392 ; 
White  V.  Langdony  80  Vt.  599 ;  Strong  v.  EUswoHh,  26  Vt.  866 ; 
Preston  v.  Mann^  25  Conn.  118 ;  Taylor  v.  Ely,  25  Conn.  250. 

The  arbitrators  having  found  the  balance  against  the  plaintiff  at 
the  commencement  of  the  suit,  judged  correctly  that  there  was  no 
need  of  finding  the  balance  as  requested  by  the  plaintiff's  counsel, 
and  merged  it  all  in  a  general  balance.  An  award  may  be  good  in 
part  and  bad  in  part.  Btxford  et  al,  v.  Nye  et  al.,  20  Vt.  182  ;  2 
Parsons  on  Con.,  p.  210. 

Aldis,  J.  Under  the  plea  as  traversed  the  only  question  was,  did 
the  arbitrators  award  upon  matters  not  submitted  to  them. 

I.  The  submission  was  agreed  upon  after  the  suit  had  been 
brought,  and  it  included  not  only  the  suit,  but  ^'  all  matters  of  differ* 
ence  between  the  parties."  Hence  the  arbitrators  were  not  bound 
by  the  balance  between  the  parties  as  it  stood  when  the  suit  was 
brought.  They  had  a  right  to  regard  it  as  the  accounts  appeared  at 
the  date  of  the  submission.  The  balance  due  when  the  suit  was 
brought  might  affect  the  award  as  to  the  costs  of  the  suit,  if  that 
balance  had  been  in  favor  of  the  plaintiff.  But  the  balance  was 
found  against  the  plaintiff,  both  at  the  time  the  suit  was  brought  and 
at  the  time  of  trial — Whence  the  costs  of  both  suit  and  award  would 
be  against  him;  and  in  that  view  the  arbitrators  very  properly 
deemed  it  unimportant  to  specify  the  balance  due  when  the  suit  was 
brought. 

11.  The  items  which  the  parties  settled  between  themselves  after 
they  entered  into  the  agreement  to  arbitrate,  and  before  the  trial, 
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were  not,  perhaps,  strictly  matters  of  difference  between  them.  But 
it  was  the  plaintiff  who  brought  them  into  the  accounting  before  the 
arbitrators ;  and  he  presented  them  as  credits  due  to  the  defendant. 
The  defendant  made  no  objection.  The  arbitrators  supposed,  and 
bad  a  right  to  suppose,  thej  were  a  part  of  the  accounts  which  were 
to  be  adjusted  bj  them. 

If  the  parties  to  a  submission  in  writing  do,  upon  the  trial  before 
the  arbitrators,  submit  by  mutual  consent  to  the  arbitrators  matters 
not  included  in  the  written  submission,  and  the  arbitrators  acting 
under  such  mutual  consent  of  the  parties,  do  try  the  matters  so  verb- 
ally submitted  and  make  their  award, — ^neither  party  after  publica- 
tion of  the  award  can  object  that  the  award  exceeded  the  sub- 
mission. 

It  is  urged  that  here  the  plaintiff's  counsel  in  his  closing  argument 
claimed  that  the  arbitrators  should  find  and  state  the  accounts  of  the 
parties  at  the  commencement  of  the  suit,  as  the  costs  would  depend 
upon  how  the  balance  stood  at  that  time.  This  was  not  withdrawing 
the  credits  he  had  presented,  or  objecting  to  their  being  tried  by  the 
arbitrators.  It  was  merely  insisting  that  that  aspect  of  the  case 
should  be  regarded  which  mighty  in  one  event  give  the  plaintiff  his 
costs.  If  the  plaintiff,  after  presenting  these  items  for  adjustment, 
wished  to  withdraw  them  from  the  consideration  of  the  arbitrators, 
he  should  have  done  so  in  a  direct  and  unequivocal  manner ;  so  that 
the  arbitrators  would  have  as  distinctly  understood  that  the  consent 
was  withdrawn,  as  that  it  had  been  given. 

Judgment  affirmed. 


Hezekiah  S.  Cabpenter,  Ap%  v.  EuNtCE  Si^ell's  Estate,  L.  M. 
M.  Grat,  Administrator, 

Beceiptor,    Attachment, 

There  is  no  duty  cast  upon  the  receiptor  of  property  attached  to  retnm  ft,  and  no 
cause  of  action  arises  against  him  on  his  receipt,  until  a  demand  is  made  for  the 
property,  which  most  be  within  the  life  of  the  execution. 
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Where  no  demand  is  made  upon  the  reoeiptor  in  his  lifetime,  it  most  be  made  npoa 
his  personal  representative  before  the  cause  of  action  can  be  considered  as  per- 
fected against  his  estate. 

An  application  to  the  administrator  to  consent  to  an  opening  of  the  commission  bo 
that  a  claim  npon  a  receipt  for  property  attached,  made  by  the  intestate,  coald  be 
presented,  is  not  eqniyalent  to  a  demand  of  the  property. 

Appeal  from  the  decision  of  commissioners  disallowing  a  claim 
presented  bj  the  plaintiff.  The  plaintiff  declared  in  special  assump- 
sit. Plea,  the  general  issue.  Trial  hj  the  court,  Jane  Term,  1864, 
Poland,  Ch.  J.,  presiding. 

Upon  the  facts  as  set  forth  in  the  opinion  of  the  court,  the  county 
court  rendered  judgment  for  the  defendant, — to  which  the  plaintiff 
'  excepted. 

G.  C.  £  O.  W.  Cahoon^  for  the  plaintiff. 

Peck  &  Colby,  for  the  defendant. 

Kellogg,  J.  This  is  an  appeal  from  the  disallowance  of  a  claim 
by  commissioners,  and  the  plaintiff's  declaration  is  in  special  as- 
sumpsit on  a  receipt  given  to  him  by  Eunice  Snell,  the  intestate,  for 
property  which  he  had  attached  as  an  officer  in  a  suit  between  other 
parties.  The  property  which  was  attached  was  duly  charged  in  exe- 
cution, so  far  as  it  was  necessary  to  fix  the  liability  of  the  officer  to 
the  creditor  for  it,  but  this  is  a  suit  between  the  officer  and  receiptor, 
and  not  in  favor  of  the  creditor  against  the  officer.  Before  the  re- 
covery of  judgment  in  the  suit  on  which  the  attachment  was  made, 
the  receiptor  died,  and  administration  had  been  taken  out  on  her 
estate.  There  was  no  proof  that  any  demand  for  the  property  was 
made  upon  her  in  her  lifetime,  or  apon  her  administrator  after  her 
decease ;  and,  upon  this  ground,  the  county  court  decided  that  this 
action  could  not  be  maintained. 

The  obligation  or  duty  of  the  intestate,  as  expressed  in  the  receipt 
which  she  executed  to  the  plaintiff,  was  to  return  the  attached  prop- 
erty '^  on  demand."  To  preserve  the  lien  of  the  attachment  on  the 
property,  it  is  necessary  that  execution  should  be  issued  and  deliv- 
ered to  an  officer  for  levy  within  thirty  days  from  the  time  when  the 
creditor  first  becomes  entitled  by  law  to  take  out  execution  on  the 
judgment ;  and,  to  charge  a  receiptor  on  his  receipt,  it  is  necessaiy 
that  the  property  should  be  demanded  of  him  within  the  life  of  that 
execution  by  the  delivery  of  which  to  the  officer  the  creditor's  lien  is 
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kept  good.  Blias  v.  Stevens^  4  Vt.  88.  There  is  no  duty  cast  upon 
the  receiptor  to  return  the  property,  and  no  cause  of  action  arises 
against  him  on  his  receipt,  until  a  demand  is  made  for  the  property. 
In  Page  v.  Thrall,  11  Vt.  2S0,  it  was  held  that  the  officer's  right  of 
action  on  his  receipt  accrues  on  his  making  a  demand,  and  that  the 
statute  of  limitations  begins  to  run  from  that  time.  The  receiptor  is 
the  bailee  of  the  property  and  holds  it  for  the  officer,  upon  the  con- 
dition that  the  liability  of  the  officer  for  it  to  the  attaching  creditor 
becomes  fixed  by  duly  charging  the  property  in  execution.  In  the 
contemplation  of  the  parties,  as  shown  by  the  contract  of  bailment, 
the  property  is  to  remain  in  the  possession  of  the  receiptor  until  it  is 
called  for  by  the  officer  or  otherwise  duly  demanded,  and  a  demand 
on  thd  receiptor  for  it  is  made  essential  to  perfect  a  cause  of  action 
upon  the  receipt,  as  well  by  the  very  nature  of  the  bajlment  as  by 
the  express  terms  of  the  contract.  There  was  no  breach  of  the  con- 
tract of  bailment  during  the  life  of  the  intestate,  for  she  was  not 
called  on  in  her  lifetime  to  return  the  property,  and  it  is  not  claimed 
that  she  had  used  or  disposed  of  it,  or  that  she  had  placed  herself  in 
such  a  position  that  she  would  not  have  been  able  to  comply  with  the 
terms  of  the  contract  if  a  demand  had  been  made  upon  her.  There 
is  no  ground  upon  which  it  can  be  assumed  that  she  would  have  re* 
fiised  to  return  the  property  if  a  demand  had  been  made.  There 
was,  consequently,  no  perfected  cause  of  action  against  her  on  the 
receipt  in  her  lifetime.  If  a  demand  was  necessary  to  complete  the 
cause  of  action  in  her  lifetime,  there  is  the  same  necessity  for  a  de* 
mand  of  her  personal  representative  before  the  cause  of  action  can 
be  considered  as  perfected  against  her  estate.  It  is  to  be  presumed 
that  this  property  was  in  her  possession,  or  under  her  control  after 
its  bailment  to  her  by  the  plaintiff,  and  that  the  same  custody  and 
control  of  it  passed  to  her  administrator  when  appointed  ;  and  a  de- 
mand for  the  property  could  not  be  dispensed  with  as  an  element  to 
a  perfected  cause  of  action,  unless  in  a  case  where  there  was  no  such 
personal  representative  at  the  time  when  the  demand  for  the  prop- 
erty ought  to  have  been  made.  The  application  made  by  the  plain- 
tiff to  the  intestate's  administrator,  to  consent  to  the  opening  of  the 
commission,  so  that  the  claim  which  he  now  makes  could  be  pre- 
sented to  the  commissioners  for  allowance  against  her  estate,  cannot 
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be  regarded  as  equivalent  to  a  demand  for  the  property,  even  if  it 
appeared  to  have  been  made  in  seasonable  time,  because  the  admin^ 
istrator  would  have  no  right  to  understand,  from  such  an  application, 
that  he  was  called  on  to  look  up  and  deliver  the  property  on  the  re- 
ceipt. The  application  proceeded  on  the  ground  that  the  cause  of 
action  was  complete  at  that  time,  and  the  plaintiff  obtained  from  the 
probate  court  the  very  same  privilege  and  liberty  for  which  he  made 
this  application  to  the  administrator.  He  was  placed  by  the  probate 
court  in  precisely  the  same  position  in  which  he  would  have  been  if 
the  administrator  had  consented  to  his  application ;  and  the  refusal 
•of  the  administrator  to  accede  to  his  application  did  not  operate  in 
any  degree  to  his  injury.  If  the  administrator  had  been  called  on 
for  the  property,  he  might  have  looked  for  it  and  had  it  forthcoming 
in  satisfaction  of  the  terms  of  the  receipt. 

Judgment  of  the  county  court  for  the  defendant  affirmed. 


Holland  Bonett,  by  his  Father  and  Natural  Guardian  ChatmajT 
D.  Bonett,  v.  Jotham  E.  Stowell. 

Evidence.    Husband  and  Wife* 

The  plaintiff,  beinj;  an  infant,  commenced  and  proscoted  his  action  by  hit  father  as 
his  natural  guardian,  who  was  not  a  party  to  the  sabject  matter  of  the  litigation. 
Held,  that  the  goardian's  wife  was  a  competent  witness. 

Tbespass  for  an  assault  and  battery,  prosecuted  by  the  plaintiff's 
father  and  natural  guardian,  C.  D.  Bonett.  Flea,  the  general  issue* 
Trial  by  jury,  December  Term,  1863,  Poland,  Ch.  J.,  presiding. 

On  the  trial  the  plaintiff  offered  as  a  witness  in  his  half,  the  wife 
of  said  C.  D.  Bonett.  The  defendant  objected  that  she  was  not  a 
competent  witness  for  the  plaintiff,  but  the  court  overruled  the  objec- 
tion, and  permitted  her  to  testify  for  the  plaintiff, — to  which  decision 
the  defendant  excepted.     Verdict  for  the  plaintiff. 

G.  C,  &  G.  W,  Gafioon  for  the  defendant. 

The  guardian,  Bonett,  is  a  party  to  the  suit,  made  so  by  law.  He 
sustains  the  relation  of  natural  guardian,  is  entitled  to  his  son's  earn 
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ings,  and  therefore  directly  interested  in  the  event  of  the  snit,  and 
therefore  stands  in  a  different  relation  from  what  a  stranger  or  pro- 
ehein  ami  would  or  could.  He  alone  is  liable  for  the  costs  and  not 
the  infant.  Firdey  y»  Jowle,  13  East,  6  and  note  ;  Reeve's  Domes- 
tic Relations,  p.  265, 

In  the  case  of  Cram^  AdnCr^  v«  Cram^  the  court  excluded  the  evi- 
dence of  the  administrator's  wife,  although  he  testified  he  had  no  in- 
terest in  the  suit.  The  same  rule  should  hold  good  where  a  suit  is 
prosecuted  by  a  guardian.  Gram^Adm'r^  v.  Oram^  33  Vt.  15  ;  Jtfixn- 
chester  v.  Manchester,  24  Vt.  640  ;  Smith  v.  Fetter,  27  Vt.  304  ;  Sear- 
gent  V.  Seward,  31  Vt.  509. 

BarlkU  &  Thacher,  for  the  plaintiff- 

Kblloog,  J.  The  plaintiff,  being  an  infant,  commenced  and  pros- 
ecuted this  suit  by  his  father  as  his  natural  guardian.  On  trial  the 
wife  of  this  guardian  was  offered,  and,  against  the  objection  of  the 
defendant,  was  allowed  to  testify,  as  a  witness  in  support  of  the  ac- 
tion. The  sole  question  in  the  case  is,  was  she  a  competent  witness 
for  the  plaintiff?  If  her  husband's  relation  to  the  suit  was  such  as 
to  make  him  a  party  to  it,  she  was  incompetent.  Cram,  Adm'r,  v. 
Cram,  83  Vt.  15. 

Judge  Reeve,  in  his  treatise  on  Domestic  Relations,  p.  265,  says 
that  the  better  opinion  is  that  no  execution  for  costs  can  issue  against 
an  infant,  for  costs  came  in  place  of  the  common  law  amercement 
pro/odao  damore,  and  the  infant  could  not  be  subject  to  an  amerce- 
ment, and,  of  course,  could  not  be  liable  for  its  substitute.  Finley  v. 
Jowle,  13  East,  6,  recognizes  the  rule  that  an  infant  plaintiff  is  not 
liable  to  costs,  though  in  that  case  it  was  held  that  the  infant,  having 
concealed  his  infancy  and  prosecuted  the  suit  without  a  prochein  ami 
or  guardian,  was  not  entitled,  when  taken  in  execution,  to  be  relieved 
or  discharged  out  of  custody.  It  has  always  been  the  rule  that  a 
recovery  for  costs,  where  an  infant  plaintiff  fails  in  the  action,  is 
against  the  guardian  or  prochein  ami  who  promotes  or  prosecutes  the 
suit,  and  not  against  the  infant.  In  such  a  case,  the  guardian  or 
prochein  ami  is  considered  to  undertake  the  conduct  of  the  action  at 
his  own  personal  risk  in  respect  to  costs,  and  he  becomes  liable  for 
the  costs  accordingly ;  though,  if  his  conduct  was  proper  in  bringing 
and  conducting  the  suit,  the  infant's  property  would  ultimately  be 


260  CALEDONIA    COUNTY, 

Keyes  p,  Rlnes,  Tr.  and  Gl. 

made  liable  to  refiind  the  costs.  The  appointment  of  a  guardian  ad 
litem  or  prochein  ami  may  be  reToked  by  the  court,  on  cause  shown, 
on  the  application  either  of  the  infant  or  the  adverse  party.  On  the 
infant  coming  of  age,  the  authority  of  the  guardian  or  prochein  ami 
ceases,  and  the  infant  may  remove  him  and  appoint  an  attorney  to 
continue  the  action.  2  Chitt/s  Archbold's  Pr.,  (9th  edit.,)  1167, 
et  seq. 

In  this  case  the  guardian  was  not  a  party  to  the  cause  of  action 
which  was  in  litigation,  but  was  merely  the  manager  and  conductor 
of  the  suit  for  the  infant,  who  was  the  real  party,  and  for  whose  sole 
benefit  a  recovery  for  damages  would  enure.  In  Brown  v.  HuU^  16 
Vt.  678,  it  was  held  that  when  an  infant  commences  an  action  in  the 
name  of  his  next  friend,  the  person  so  named  as  next  iriend  is  not  to 
be  regarded  for  any  purpose  as  a  party  to  the  suit.  The  rule  must 
be  the  same  in  the  case  of  a  guardian  as  in  case  of  a  prochein  ami; 
and,  as  the  guardian  in  this  case  was  not  a  party  to  the  subject  mat- 
ter of  the  litigation,  we  think  that  he  was  not  a  party  to  the  suit  in 
such  a  sense  as  would  exclude  his  wife  from  testifying  as  a  witness 
on  the  trial. 

Judgment  of  the  county  court  for  the  plaintiff  affirmed. 


Haslan  ElETes  v.  Samuel  Bines,  S.  B.   Willet   Trustee^  anx> 
Louisa  Bimes^  Claimant. 

Homestead.     Husband  and  Wife.     Trustee  Process, 

Where  the  snm  of  $500.  has  been  actaally  invested  in  land  as  a  homestead,  and 
changed  into  money,  or  a  right  of  action  by  process  of  law,  in  tii9t7«m,  and  then 
kept  as  a  separate  homestead  ftmd,  not  commingled  with  other  moneys,  and  no 
intent  shown  to  apply  it  to  other  uses,  it  is  held  to  be  exempt  ftom  attachment. 
And  this  is  held  to  apply  to  a  debtor  coming  to  this  state  and  bringing  the  fand 
with  him  Arom  another  state  whose  laws  protect  it  to  the  same  exten:  as  our  own. 

The  defendant's  wife  signed  a  deed  of  their  homestead,  sold  under  process  of  law 
in  New  Hampshire,  upon  condition  of  the  payment  of  the  proceeds  to  her,  to  be 
kept  by  her  as  a  separate  fund  for  a  future  inyestment  in  a  homestead,  f^  ftom 
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all  interference  of  her  hnsband.    Hdd,  tbat  she  thereby  acqnired  tittle  to  the 
money  and  held  it  free  from  attachment  on  her  husband's  debts. 

Snbseqnently  her  son-in-law  parchased  a  farm  for  $1700.,  and  it  was  aj^reed  that 
one-half  of  it  should  be  deeded  to  ber,  and  for  half  the  purchase  money  she  was 
to  pay  in  the  $400.  received  for  the  homestead,  and  ber  two  sons  were  to  make 
up  the  balance,  but  Hying  South,  were  prevented  ftom  completing  the  payment 
by  the  breaking  out  of  the  rebellion ;  but  she  paid  the  $400.  to  her  son-in-law, 
and  with  her  family  moved  on  to  the  place,  and  he,  as  a  temporary  arrangement 
and  waiting  the  completion  of  the  bargain,  gave  her  his  note  for  the  amount. 
Held,  that  this  money  may  be  regarded  as  already  by  agreement  invested  in  the 
land,  and  the  note  was  rather  in  the  nature  of  a  receipt  than  a  promise  to  pay, 
therefore  not  liable  to  attachment  on  the  defendant's  debts.  Aldis,  J.,  dis- 
senting. 

Tbustbb  Process.  The  facts  found  by  the  commissioner  are 
fnllj  set  forth  in  the  opinion  of  the  court. 

Upon  the  commissioner's  report,  the  court,  December  Term,  1863, 
Poland,  Ch.  J.,  presiding,  decided  that  the  trustee  was  not  chargea- 
ble, and  rendered  judgment  that  he  be  discharged  with  costs, — ^to 
which  the  plaintiff  excepted, 

G.  G.  db  G.  W.  Gahoon^  for  the  plaintiff,  cited  Law.  Reg.  Oct. 
1862,  p.  706,  note;  Athinaon  v.  Atkinson^  37  N.  H.  434;  Howe  v. 
TufU^  39  N.  H.  478  ;  Davis  and  toife  v.  Andrews,  80  Vt.  678  ;  Gun- 
nison V.  Tuyitchel^  38  N.  H.  62 ;  Bennet  v.  C7u^6r  et  al.,  44  N.  H.  69 ; 
Howe  V.  Adams,  28  Vt.  544 ;  Jewett  v.  Brock  et  al.,  32  Vt.  65  ;  Law 
Reg.  Oct.  1862,  p.  710  ;  Stebbins  v.  Feeler  and  Trustee,  22  Vt.  290  ; 
ScoU  V.  BAgham  and  Trustee,  27  Vt.  56 ;  Edson  v.  Trash  and 
Trustee,  22  Vt.  18  ;  Gay  and  wife  v.  Estai^e  of  Rogers,  18  Vt.  342  ; 
WU  and  wife  v.  Boyce,  17  Vt.  192 ;  Rawlins  and  wife  v.  Bour^^ 
27  Vt.  18. 

Gree  (k  Davis,  for  trustee  and  claimant,  cited  White  v.  HUdreth, 
32  Vt.  265  ;  Webster  v.  Hddreths,  38  Vt.  457  ;  Richardson  v.  MerriWs 
Estate,  32  Vt.  27,  and  cases  therein  cited ;  Hoyt  v.  Sivift  et  oZ., 
13  Vt.  129 ;  KetOe  v.  Harvey  and  TrusUe,  21  Vt.  301, 

Aldis,  J.  The  plaintiff  seeks  to  hold  bj  trustee  process  the  sum 
of  9400.,  as  the  property  of  Samuel  Rines,  the  principal  defendant. 
The  trustee  has  given  his  note  for  the  $400.  to  Louisa  Rines,  the 
wife  of  Samuel  Rines.  The  note  being  payable  to  Mrs.  Rines,  is  prima 
fade  her  property,  and  of  course  not  liable  for  her  husband's  debts. 

To  rebut  this  presumption,  and  to  show  that  it  is  really  the  money 
of  Mr.  Rines,  the  plaintiff  shows  these  facts.     Mr.  and  Mrs.  Bines 
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owned  a  homestead  in  New  Hampshire.  Mr.  Rines  being  in  debt, 
and  the  house  and  lot  he  owned  being  worth  more  than  the  $500. 
exempt  as  homestead,  and  being  incapable  of  division,  his  creditors, 
pursuant  to  a  statute  of  New  Hampshire,  sold  the  property  at  auc- 
tion. By  the  New  Hampshire  law,  the  proceeds  of  the  sale  of 
the  homestead  part  could  not  be  paid  to  the  husband  without 
the  consent  of  the  wife,  but  (such  consent  wanting)  should  be 
deposited  in  a  savings  bank,  where  for  one  year  it  could  remain  free 
from  attachment,  and  from  which  it  could  only  be  drawn  upon  the 
joint  order  of  the  husband  and  wife.  If  paid  to  the  husband  with 
the  consent  of  the  wife,  or  if  paid  to  the  wife  by  consent  of  the  hus- 
band, the  law  is  silent  as  to  whether  it  would  be  exempt  from  his 
debts ;  but  the  spirit  of  the  law  would  seem  clearly  to  imply,  that 
the  proceeds  of  the  fund  while  kept  by  both  husband  and  wife  as  a 
homestead  fund — ^separate  from  other  moneys  and  not  applied  to 
other  uses — would  be  free  from  attachment  upon  the  husband's 
debts. 

We  think  the  fair  meaning  of  the  N.  H.  statute  is,  that  the 
homestead  when  changed,  by  process  of  law  in  invttum  as  to  its  own- 
ers, into  money,  remains  in  its  new  form  exempt  from  attachment 
so  long  as  its  owners  keep  it  as  such  a  separate  fund,  and  do  no  act 
indicating  its  diversion  and  abandonment  from  such  special  use  to 
other  purposes.  In  the  case  at  bar  the  wife  refused  to  join  her  hus- 
band in  a  deed  to  the  purchaser,  unless  the  proceeds  should  be  paid 
to  her.  But  upon  the  assurance  that  she  could  hold  the  money  as 
safely  as  she  could  the  homestead,  and  upon  payment  of  the  proceeds 
to  her,  she  consented  to  join  in  the  deed.  The  $400.  was  paid  to 
her,  by  the  consent  of  the  husband,  and  upon  the  condition  and  terms 
above  indicated  ;  and  she  has  ever  since  kept  the  money  in  her  own 
hands,  free  from  all  interference  of  her  husband  ; — a  separate  fund, 
with  the  intent  to  invest  it  in  a  homestead.  Wlien  her  son-in-law, 
the  trustee,  purchased  a  farm  for  $1700.,  it  was  agreed  that  one-half 
of  it  should  be  deeded  to  Mrs.  Bines,  and  for  half  of  the  purchase 
money  ($850.)  Mrs.  Rives  was  to  pay  in  the  $400.  she  so  held,  and 
her  two  sons  should  make  up  the  balance  to  the  trustee.  These  two 
sons  were  in  the  state  of  Georgia,  and  by  the  breaking  out  of  the 
rebellion  have  been  prevented  (as  is  said  in  the  disclosure)  from  re- 
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mittiDg  the  $450.  to  their  mother.  But  she  paid  the  8400.  to  the 
trustee  ;  and  he,  as  a  temporary  arrangement  and  waiting  the  com- 
pletion of  the  bargain,  gave  her  his  note  for  the  amount.  And  upon 
this  arrangement  she,  and  her  husband  and  family,  and  her  son-in- 
law,  the  trustee,  moved  on  to  the  farm  so  bought,  and  have  ever 
since  resided  there. 

I.  Let  us  consider  the  money  merely  as  proceeds  of  the  home- 
stead, changed  by  process  of  .law  from  land  into  money,  kept  by  the 
wife  as  a  homestead  fund  by  the  consent  of  the  husband — ^kept  sep- 
arate by  her,  and  with  the  abiding  intent  to  appropriate  it  solely  for 
a  homestead. 

A  clear  distinction  has  been  made  in  the  decisions  in  this  state  be- 
tween the  proceeds  of  personal  property  exempt  from  attachment, 
when  such  property  has  been  voluntarily  sold  by  the  debtor,  and 
when  taken  from  him  by  proceedings  against  his  will  and  changed 
into  money. 

In  the  first  case,  the  money  or  proceeds  acre  held  not  to  be  exempt 
from  his  debts.  The  rule  in  such  case  is  as  expressed  by  Judge 
BOTCE  in  Edson  v.  Trash  and  Trustee,  22  Vt.  18,  "  The  statutory 
exemptions  of  property  in  favor  of  debtors  are  uniformly  limited  to 
specific  chattels,  and  do  not  extend  to  debts  or  pecuniary  claims  due 
the  debtor."  That  was  the  case  of  a  cook-stove  exempt  while  in 
in  the  debtor's  hands,  but  the  proceeds  of  it,  or  the  debt  for  it,  not 
exempt. 

So  ^^  the  tools  of  one's  trade,"  and  a  last  cow,  when  sold,  have  been 
held  in  their  new  form  of  debts  due  the  debtor,  as  not  exempt.  Scott 
V.  Brigham,  27  Vt,  561. 

But  where  the  property  has  not  been  voluntarily  sold  by  the  debtor, 
but  changed  in  its  form  by  process  of  law  and  against  his  will,  then 
the  proceeds  are  still  held  to  be  protected  by  the  statute.  Otherwise 
the  debtor  would  be  deprived  of  all  benefit  of  the  statutory  exemp- 
tion. This  doctrine  is  fully  established  in  Siebhins  v.  Peeler  and 
Trustee,  29  Vt.  289.  Ch.  J.  Redpield  says,  "  Where  this  property 
is  converted  into  a  mere  right  of  action,  by  a  proceeding  wholly  in 
invitum,  such  right  of  action  and  the  money  collected  are  also  exempt 
from  attachment,  the  same  sis  the  property  itself."  This  principle  is 
in  harmony  with  the  recent  legislation  of  our  state  upon  the  home- 
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stead  law— onr  statute  expressly  proTiding  for  the  protection  of  the 
proceeds  of  a  homestead  sold  by  process  of  law  and  for  their  invest- 
ment under  the  order  of  court. 

The  proceeds  of  the  homestead  here  in  question  were  protected  for 
the  benefit  of  the  wife  and  children  while  thej  remained  in  New 
Hampshire.  They  were  kept  by  the  wife,  as  a  homestead  fund — ^the 
identity  of  the  fund  preserved  as  well  as  the  intent  to  apply  it  to  the 
specific  use.  By  removal  to  Vermont  they  came  to  a  state  where 
the  same  protection  was  extended  to  property  so  situated.  Is  there 
any  reason  why  such  a  fund  of  the  poor  debtor  should  not  be  so  se- 
questered and  secured  to  its  humane  object  because  the  debtor  comes 
from  a  sister  state  to  reside  among  us,  and  brings  the  fund  with  him 
from  a  state  whose  laws  protect  it  to  the  same  extent  as  our  own  ? 
We  think  not.  Of  course  neither  a  resident  nor  one  who  comes  firom 
abroad  can  of  their  own  will  set  apart  $500.  and  say,  *'  this  is  a 
homestead  fund,  and  therefore  exempt.''  But  where  that  sum  has 
been  actually  invested  in  land  as  a  homestead,  and  changed  into 
money  or  a  right  of  action  by  process  of  law  in  invitum^  and  then 
kept  separate — not  commingled  with  other  moneys,  and  no  intent 
shown  to  apply  it  to  other  uses,  we  think  the  reason  and  spirit  of  the 
law  require  it  to  be  held  sacred  to  its  original  use  and  to  be  exempt 
from  attachment. 

IL  In  this  case  too  we  think  the  transaction,  as  disclosed  in  the 
commissioner's  report,  might  well  be  held  as  establishing  a  title  in 
the  wife  to  the  money. 

She  had  an  interest  in  it  by  law,  and  refused  to  join  in  the  deed 
with  the  husband  unless  the  avails  were  to  be  hers.  Her  intent  was 
that  it  should  be  hers  and  not  her  husband's — so  that  neither  he  nor 
his  creditors  could  apply  it  to  his  debts.  He  consented.  Her  exe- 
cution of  the  deed  was  a  good  consideration  at  least  in  part.  It  was 
a  relinquishment  of  her  interest  in  the  land.  If  in  part  also  it  is  to 
be  deemed  as  a  voluntary  gift  by  the  husband,  this  too  may  be  justly 
upheld.  He  gives  only  what  he  has  a  right  to  give,  viz :  property 
exempt  from  his  debts.  His  creditors  can  not  call  that  a  fraud 
which  can  do  them  no  injury.  Their  rights  are  not  impaired  by  his 
giving  away  property  not  liable  to  attachment.  No  intent  to«defraud 
is  pretended  to  have  existed.     The  wife  therefore  had  by  gift  all  her 
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husband's  interest  in  the  fund,  and  there  was  nothing  lefl  in  him  for 
his  creditors  to  attach. 

It  is  to  be  observed  in  this  connection  that  th^  money  has  always 
been  in  her  hsinds — chiimed  by  her  as  her  own  and  not  interfered 
with  by  her  husband« 

III.  A  third  ^aAd  for  discharging  the  trustee  was  suggested  in 
argument,  and  is  deemed  tenable  by  a  majority  of  the  court.  It  is 
that  the  contnict  between  Mrs.  Bines  and  her  son-in-law  maybe 
fairly  construed  so  that  the  money  may  be  regarded  as  already  by 
agreement  inrested  in  the  land ; — ^the  bargain  so  far  consummated 
that  she  has  an  equitable  right  to  demand  a  conveyance  of  the  laftid 
npon  payment  of  the  $450.  still  due,  and  the  bargain  remaining  open 
for  that  to  be  done.  The  trustee  says  the  note  he  gave  her  was  only 
for  a  temporary  purpose,  and  to  await  the  completion  of  the  contract. 
In  this  view  the  note  as  between  the  parties  would  rather  be  in  the 
nature  of  a  receipt  acknowledging  the  amount  paid,  than  a  promise 
to  pay.  I  am  not  able  to  say  that  this  view  of  the  case  is  satisfao- 
tory  to  my  mind. 

Jtidgment  affirmed. 


Obablss  C.   Nswxll,  Adtniniitratar  of  Amaba   W.   Newul,  v. 
Chables  T.  a.  Huhphret. 

Account,     Partnership,     Pleading, 

The  action  of  acconnt  may  be  maintained  at  common  law  by  the  representatiye  of 
a  deceased  partner  against  the  sarviyinR  member  of  a  oorpartnenhlp;  norls  it 
interdicted  by  oar  Btatntes  on  the  subject,  they  having  Iteen  parsed  not  for  the 
purpose  of  limiting  the  action  to  the  cases  enumerated,  but  to  extend  it  to  certain 
I  where  it  did  not  lie  at  common  law. 


The  plaintiir's  intestate  and  defendant  entered  into  a  Joint  enterprise  for  baying 
stock  on  commission,  under  an  agreement  that  the  intestate's  commissions 
shonld  be  paid  to  a  Arm,  of  which  the  defendant  was  ii  member,  in  liquidation  of 
a  debt  that  the  intestate  owed  the  firm.  This  action  was  brought  to  recover  the 
intestate's  commissions.  After  his  death  said  firm  presented  their  claim  for  said 
debt  to  the  commissioners  and  the  same  was  allowed,  the  firm  giving  no  credit 
|br  the  intestate's  opmmissions  in  the  haiids  of  the  defeiida^t,    pfld,  that  tUf 

18 
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WB8  a  waiyer  of  the  defendant's  right  to  insist  on  said  agreement  as  a  deftnee  to 
this  action. 

The  plaintiff  is  entitled  to  recoTer  for  commissions  on  purchases  incomplete  at  the 
intestate's  death,  hnt  carried  ont  subsequently  by  the  defendant,  in  respect  to 
which  the  partners  in  said  enterprise  had  spent  time  and  incurred  expense  prior 
to  the  intestate's  death. 

Trustee  Fbocess.  The  auditor  reported  that  Amasa  W.  Newell, 
the  plaintiff's  intestatey  and  the  defendant,  in  June,  1862,  entered 
into  a  joint  enterprise  of  buying  sheep  and  lambs  and  cattle  on  com- 
mission for  one  Wm.  F.  Buggies,  of  Sutton,  which  was  to  continue 
during  the  season  of  that  business.  They  agreed  to  buy  jointly  and 
divide  the  commissions  equally. 

The  intestate  died  on  the  20th  day  of  September,  1862,  previona 
to  which  the  defendant  and  intestate,  together  or  separately,  had  can- 
vassed certain  territory  agreed  upon,  and  had  ascertained  of  whom 
purchases  could  be  made,  had  made*  purchases  and  delivered  to  Rug^ 
gles,  had  made  purchases  without  delivery,  and  in  some  cases  had 
merely  ascertained  the  probable  number  of  purchases  which  could 
be  made,  when  the  parties  were  ready  to  sell,  without  completing 
them.  After  the  death  of  the  intestate,  the  defendant,  assisted  by 
Oliver  W.  Newell,  a  brother  of  the  intestate  and  minor  son  of  the 
plaintiff,  proceeded  to  collect  and  deliver  sheep  to  Buggies,  in  the 
same  manner  as  in  the  life  of  the  intestate,  until  the  17th  day  of 
October  following. 

The  plaintiff  charged  the  defendant  for  one-half  of  the  commis- 
sions of  all  purchases  and  deliveries  made  up  to  October  17th, 
1862. 

The  auditor  found  that  the  business  in  which  the  parties  engaged, 
continued  that  season  until  October  17th,  1862  ;  that  what  was  done 
by  the  defendant  and  Oliver  in  the  delivery  to  Buggies,  after  the  in- 
testate's death,  up  to  October  17th,  1862,  was  the  legitimate  and 
regular  business  of  the  season,  for  which  the  enterprise  of  the  par- 
ties was  undertaken,  and  that,  in  the  purchases  subsequentiy  com- 
pleted, negotiations  had  been  made  by  the  defendant  or  intestate  pre* 
vious  to  Newell's  death. 

The  defendant  made  no  difference  between  purchases  and  deliv- 
eries after  the  intestate's  death  and  those  made  before  in  the  manner 
of  keeping  his  accounts  and  making  deliveries  to  Buggies, 
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Ailer  the  business  was  through,  the  defendant,  without  the  knowl- 
edge of  the  plaintiff  settled  with  Oliver  and  paid  him  what  was  satis- 
factory to  Oliver,  and  what  was  a  reasonable  compensation  for  his 
services. 

It  appeared  that  the  intestate  at  the  time  of  forming  the  partner- 
ship was  indebted  to  the  firm  of  Humphrey  &  Smith,  of  which  the 
defendant  was  a  member,  to  the  amount  of  some  two  hundred  dol- 
lars ;  that  the  defendant  and  intestate  agreed  to  buy  sheep  and  cat- 
tle together,  the  intestate's  commissions  to  be  applied  on  the  Hum- 
phrey &  Smith  debt,  and  in  consideration  of  said  application,  Hum- 
phrey &  Smith  agreed  to  admit  him  into  partnership  with  them 
when  said  debt  was  paid.  This  fact  appeared  from  the  testimony  of 
Humphrey  &  Smith,  and  from  an  exhibit  of  their  account,  but  pre- 
Tious  to  being  sworn  Smith  transferred  his  interest  in  the  daim  of 
Humphrey  &  Smith  against  the  intestate  to  the  defendant. 

No  settlement  or  application  of  commissions  was  made  by  the  in- 
testate and  the  defendant.  The  commissions  remained  in  the  hands 
of  the  defendant  at  the  time  of  the  intestate's  decease. 

The  auditor  allowed  on  the  basis  of  the  plaintiff's  claim  as  follows : 
Whole  amount  of  commissions  to  October  17th,  1862,  $284.00. 

Pro  rata  allowance  for  license,  $1.25. 

Defendant's  account  for  expenses,  180.00. 

"  "      for  time,  20.00. 


Whole  amount  of  defendant's  allowance,  $151.25, 


Balance  to  be  divided,  $132.75. 
One-half  of  which,  with  interest,  and  the  balance  of  the  intestate's 
undisputed  account  amounted  to  $102.97. 

Upon  the  defendant's  ground  of  accounting  the  auditor  found  as 
follows : 

Whole  amount  of  commission,  $146.83. 

Defendant's  account,  65.12, 


Balance  to  be  divided,  $81.21. 

One-half  of  which)  with  interest  and  th^  intestate's  account  {unounte4 
to  $75.78. 
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Upon  the  report  of  the  aaditor  the  court,  at  the  December  Term, 
1863,  FoLAin>,  Ch.  J.,  presiding,  rendered  judgment  for  the  pbuntiff 
for  the  larger  sum  reported, — ^to  which  the  defendant  excepted. 

0.  C,  &  (?.  YF.  Cahoon^  for  the  defendant. 

1.  Bj  the  death  of  one  of  the  partners  the  partnership  is  ip^o/wto 
dissolved.  Collier  on  Fart.  59,  113  ;  Watson  on  Fart^  p.  263 ;  8 
Baylis'  Dig.  index,  p.  369,  §  4 ;  15  John.  15 ;  Story  on  Fart.,  ch.  5, 
§  1,  pp.  219, 220,  3d  ed. ;  GUlipine  y.  HamUtan,  3  Madd.  254 ;  SchoU- 
fidd  V.  Taylor,  7  Feters,  586. 

The  partnership  was  dissolved  bj  the  death  of  Newell,  and  the 
defendant  is  not  bound  to  account  for  purchases  made  subsequentlj, 
and  '*  in  taking  the  partnership  accounts,  it  is  mainly  to  be  consid- 
ered what  was  the  value  of  the  joint  property,  and  what  the  amDunt 
of  the  joint  debts  at  the  time  of  the  dissolution.''  Collier  on  Fait. 
p.  171. 
>  II.    Humphrey  and  Smith  were  competent  witnesses. 

m.  We  insist  that  the  offset  was  a  legal  one,  made  so  by  the 
terms  of  their  partnership  agreement,  and  therefore  should  have 
been  offset  against  the  claim  of  the  intestate.  Collier  on  Fart.  p. 
447,  and  cases  cited ;  Header  v.  SooUy  4  Yt.  26  ;  Meader  v.  Ledie^  2 
Yt.  569  ;  Ferris  et  aL  v.  BuHon,  1  Yt.  439 ;  Fool  v.  Kgtchum  et  ol.^ 
15  Yt.  258  ;  Downer  v.  Dana  ei  al.y  17  Yt.  518. 

BarileU  &  Thacher,  for  the  plaintiff. 

Feck,  J.  It  is  objected  that  the  action  of  account  cannot  be 
maintained  by  the  representative  of  a  deceased  partner  agaiast  a  auiv 
viving  member  of  the  co-partnership.  It  is  urged  by  the  defendant's 
counsel,  that  as  the  statute  of  1852  on  the  subject  of  actions  of  ac- 
count between  partners  does  not  mention  executors  and  admioistra* 
tors,  such  legal  representative  cannot  maintain  such  action.  Guar 
statutes  on  the  subject  of  the  actioa  of  account  were  not  passed  for 
the  purpose  of  limiting  the  action  to  the  cases  enumerated,  but  ta 
extend  the  action  in  certain  cases  where  it  did  not  lie  at  common  law. 
The  action  of  account  between  partners  exists  at  common  law.  The 
object  of  the  act  of  1852  was  to  enable  a  partner  to  sustain  this  ac- 
tion where  there  were  more  than  two  partners,  havii^  separate  and 
^stinct  interests,  which  could  not  be  done  at  common  law  by  reasem 
of  the  inability  of  a  court  of  law  to  render  ^vera}  fmd  distipot  j«4e- 
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JBients  In  one  action.  The  action  lies  in  this  case  without  the  aid  of 
that  statute,  and  survives  to  the  administrator.  There  is  another 
reason  why  this  objection  cannot  avail  the  defendant.  He  has  sub- 
mitted to  a  judgment  to  account,  and  had  the  case  tried  on  the  merits 
before  the  auditor,  and  cannot  now  raise  this  objection.  Nor  does 
it  appear  that  this  question  wasVaised  in  the  countj  court.  The  de- 
fradant  cannot  f(»  the  first  time  raise  this  technical  objection  in  this 
court  under  a  general  exception  to  the  decision  of  the  countj  court 
rendering  judgment  for  the  plaintiff  on  the  report. 

The  defendant  claims  that  upon  the  facts  reported  the  balance 
found  due  the  intestate  cannot  be  recovered ;  that  it  should  be  ap- 
plied on  the  debt  the  intestate  owed  Humphrey  c&  Smith,  (of  which 
firm  the  defendant  was  a  member).  The  auditor  finds  an  agreement 
for  such  application,  and  that  that  debt  is  still  unpaid.  It  is  insisted 
bj  the  plaintiff's  counsel,  that  as  that  contract  was  executory,  and 
no  application  had  been  made  on  the  Humphrey  &  Smith  demand  at 
the  intestate's  death,  it  cannot  be  set  up  to  defeat  the  action  brought 
by  the  administrator.  But  as  the  defendant  has  received  the  plain- 
tiff's share  of  the  profits,  the  contract  is  so  far  executed  that  the  ad- 
ministrator could  not  collect  the  fund  from  him  in  violation  of  that 
agreement,  if  nothing  further  appeared.  But  it  is  conceded  by 
eounsel  and  treated  as  a  fact  in  the  case,  that  Humphrey  &  Smith 
presented  and  had  allowed  the  whole  of  their  claim  against  the  in- 
testate before  the  commissioners  on  the  intestate's  estate.  It  is  true 
that  the  administrator  did  not  present  this  claim  in  offset  before  the 
commissioners.  It  does  not  appear  that  he  knew  of  any  agreement 
to  make  such  application.  No  plea  in  cIFset  is  necessary  in  such 
case.  The  debts  are  not  mutual  debts  between  the  same  parties. 
The  right  to  make  the  application  rests  on  the  agreement ;  and  if  the 
defendant  wished  to  avail  himself  of  the  agreement,  he  ought  to 
have  presented  it  and  had  the  application  made  before  the  commis- 
sioners. The  recovery  of  the  whole  claim  of  Humphrey  &  Smith 
before  the  commissioners,  and  the  omission  to  give  credit  for  the 
fund  in  the  hands  of  Humphrey,  is  a  waiver  of  the  defendant's  right 
to  insist  on  that  agreement  as  a  defence  to  this  action.  This  view 
of  the  case  renders  it  unnecessary  to  decide  the  question  which 
has  been  discussed  as  to  the  competency  of  Humphrey  Sc  Smith 
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to  prove  the  agreement,  the  other  partj  to  the  agreement  being 
dead. 

The  remaining  question  is,  which  of  the  sums  reported  by  the 
auditor  is  the  plaintiff  entitled  to  recover?  It  appears  that  the  in- 
testate died  September  20th,  before  the  close  of  the  business  season 
during  which  the  copartnership  bj  its  terms  was  to  continue.  The 
report  shows  that  previous  to  the  intestate's  death  the  partners  had 
made  purchases  and  deliveries,  and  had  incurred  expense  and  spent 
time  in  relation  to  incomplete  purchases  which  they  had  in  contem* 
plation,  and  which  were  carried  out  by  the  defendant  after  the  intes- 
tate's death.  The  auditor  finds  that  what  was  done  after  the  intes- 
tate's death,  in  delivering  to  Buggies,  was  the  legitimate  business  of 
the  season  for  which  the  enterprise  of  the  parties  was  undertakeUi 
and  thai  in  the  purchases  subsequently  completed,  negotiations  had 
been  made  by  the  defendant  or  the  intestate  previous  to  the  intes- 
tate's death.  The  defendant  claims  that  he  should  not  be  charged 
with  any  part  of  the  commissions  on  deliveries  under  purchases  that 
had  not  been  completed  by  payment  of  money  previous  to  the  death 
of  Newell.  On  this  basis  the  auditor  finds  the  balance  due  the 
plaintiff  $75.28.  On  the  basis  of  charging  the  defendant  one-half 
the  commissions  he  received  on  those  incomplete  transactions,  and 
allowing  him  for  his  time  and  expenses  in  perfecting  them,  and  in 
delivering  to  Ruggles  after  the  death  of  Newell,  the  auditor  finds 
the  balance  due  the  plaintiff  $102.97.  The  counsel  of  the  defendant 
is  right  in  claiming  that  the  partnership  was  terminated  by  the  death 
of  Newell.  His  death  however  did  not  operate  as  a  forfeiture  of  his 
existing  rights.  The  commissions  on  these  purchases  were  partly 
earned  before  NewelFs  death,  and  his  representative  is  therefore  en- 
titled to  some  portion  of  what  the  surviving  partner  ultimately  re- 
ceived. The  mode  adopted  by  the  auditor  was  to  treat  the  commis- 
sions on  these  inchoate  transactions  as  partnership  assets,  and  allow 
the  defendant  for  his  time  and  expenses  in  completing  them.  This 
is  equitable  and  just,  and  we  see  no  reason  why  it  is  not  legaL 

The  judgment  of  the  county  court  for  the  larger  sum  is  affirmed. 
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Sahah  G.  Pdtnah  akd  othebs,  AppeUanUj   v.    The  American 
Bible  Societt  and  othebs,  Appellees. 

WUls. 

Gonstraction  ffiTen  to  tbe  words  "my  other  legatees/'  in  a  will. 

This  was  an  appeal  from  a  decree  of  the  probate  court  for  the 
district  of  Caledonia,  dlstribnting  the  *' residue"  of  Mrs.  Ljdia  C. 
Shedd's  estate,  under  her  will,  to  certain  legatees.  The  only  ques- 
tion made  in  the  county  court  was  whether  the  residue  should  be 
decreed  to  the  six  following  societies,  viz :  American  Board  of  Com- 
missioners for  Foreign  Missions,  the  American  Tract  Society  estab- 
Ushed  at  Boston,  the  American  Bible,  the  American  Home  Mission* 
ary,  the  American  Colonization,  and  the  American  Education  Socio- 
ties,  or  to  the  four  first  named  societies  ezclusiyely.  It  was  claimed 
bj  the  executors  and  by  said  four  societies  first  named^  that  said  res- 
idue, by  the  terms  of  the  will,  was  given  exclusively  to  said  four 
societies. 

The  court,  June  Term,  1864,  Poland,  Ch.  J.,  presiding,  pro 
forma  ruled,  that  the  decree  of  the  probate  court  ordering  the  residue 
of  the  said  estate  to  be  distributed  to  the  said  six  societies  in  the  pro* 
portions  named  in  the  decree,  be  affirmed  and  so  certified  to  the 
prpbate  court.    To  this  ruling,  the  said  four  societies  excepted. 

The  provisions  of  the  will  are  sufficiently  set  forth  in  the  opinion 
of.  the  court. 

Child  dk  Towers  and  Peck  d>  Colby ,  for  the  American  Board  for 
Foreign  Missions,  the  American  Tract,  the  American  Bible,  and  the 
American  Home  Missionary  Societies. 

.  ■■  ,  for  the  American  Colonization  and  the  American  Educa- 
tion Societies. 

Aldis,  J.  The  case  before  us  arises  upon  the  construction  of  the 
will  of  Mrs.  Lydia  C.  Shedd. 

•  Dr.  Josiah  Shedd  of  Feacham  by  his  will,  after  making  many  be- 
quests, left  '^  the  residue  of  his  estate,"  amounting  to  about  $29,000. 
to  Mrs.  Shedd  (the  lady  whose  will  is  now  before  us)  **  in  trust  for 
our  indigent  and  unfortunate  relatives,  or  for  the  promotion  of  char- 
itable objects  to  be  by  her  selected,  to  be  distributed  in  sums  and  at 
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times  according  to  her  best  judgment  and  discretion."  Mrs.  Shedd 
had  in  her  own  right  an  estate  of  about  $15,000. 

The  testatrix  made  a  will  dated  January  14th,  1854,  a  codicil 
dated  March  19th,  1859,  and  a  second  codicil  dated  September  30th, 
1861.    Among  other  bequests  she  gave 

The  American  Board  of  Coi^missioners  for  Foreign  MissioQ8,93,000. 
The  American  Tract  Society,  4,000. 

The  American  Bible  Society,  4,000. 

The  Americim  Home  Mission  Society,  8,000. 

and  provided  that  the  foregoing  logacies  be  paid  from  the  proceeds  of 
the  property  ^^  assigned  to  me  as  the  residuary  legatee  under  the  will 
of  my  husband,"  &c. 

She  then  proceeds  to  make  bequests  to  her  relatives.  Then  she 
gives — 

To  the  American  Bible  Society  the  further  sum  of  $1,000. 

To  the  American  Tract  Society  <«  «<  1,000. 

To  the  Am.  Board  of  Com'rs  for  F.  M.  "  "  1,000. 

To  the  Am.  Home  Missionary  Society, "  "  1,000. 

There  is  then  this  provision  : — '*  Should  my  estate  be  insufficient  to 
pay  all  the  foregoing  legacies,  the  difference  shall  be  deducted  from 
the  legacies  made  to  said  societies,  including  the  American  Board  of 
Commissioners  for  Foreign  Missions,  in  proportion  to  the  amount  be- 
queathed to  each ;  and  provided  also  that  the  residue  of  my  estate, 
including  that  received  by  me  as  residuary  legatee  as  above  named  and 
all  other  shall  be  added  to  and  apportioned  upon  cdl  the  above  named 
legacies  in  proportion  to  the  amounts  of  said  legacies  and  pro  rata." 

Thus  by  this  first  will  the  residue  of  her  estate  not  given  away  by 
special  bequests  was  to  be  divided  among  all  her  legcUees  in  propor- 
tion to  the  amounts  of  their  legacies ; — no  distinction  being  made  in 
the  distribution  of  the  residue  between  her  relatives  and  the  charitap> 
ble  societies. 

By  the  first  codicil  she  reduced  the  legacy  to  the  Colonization  So* 
ciety  from  $3,000.  to  $2,000. ;— gave  about  $8,000.  more  to  herrelar 
tives,  and  then  bequeaths  ^^  the  residue  of  my  estate,  to  the  four  fol- 
lowing societies,  viz : 

The  American  Board  of  Commissioners  for  Foreign  Missions. 

The  American  Home  Missionary  Society. 
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The  Amerioao  3ible. Society.  '  ^  ■ 

The  American  Tract  Society. 

The  effect  of  this  codicil  was  to  take  $8,000.  from  the  residue 
not  before  specially  bequeathed  and  give  it  to  her  relatives,  and  then 
to  diyide  the  whole  of  the  residue  among  the  four  charitable  sccisties 
aboTe  named,— deducting  also  $1,000.  from  the  bequeot  to  the  Col^ 
onization  Society. 

By  the  second  codicil  she  first  made  the  following  provision,  and  it ' 
is  upon  the  construction  of  this  clause  in  the  will  that  the  coctroversy 
has  arisen:-— 

^*  It  is  my  will  and  desire  to  constitute  and  make  the  following 
societies  and  associations  my  residuary  legatees,  (to  wit,)  the  Amer- 
ican Board  of  Commissioners  for  Foreign  Missions ;  the  American 
Tract  Society,  established  at  Boston  ;  the  American  Bible  Sccisty ; 
the  American  Home  Missionary  Society ;  the  American  Colonization 
Society ;  and  the  American  Education  Society ;  and  said  societies 
ara  hereby  constituted  my  only  residuary  legatees,  under  the  follow- 
ing restrictions  and  reservations.  I  give  and  bequeath  to  the  oaid 
American  Colonization  Society,  fifteen  hundred  dollars,  instead  of 
the  sums  mentioned  in  my  said  will  and  codicil ;  and  I  give  and  be- 
queath to  the  said  American  Education  Society,  the  sum  of  one 
tbonsand  dollars ;  and  if  there  shall  not  be  an  amount  sufficient  of 
my  property  to  pay  said  societies  the  amount  specified  in  my  said 
will  and  codicils,  said  residue  shall  be  divided  among  them  in  pro- 
portion to  the  amount  specified  to  each  of  them ;  and  if  there  shall 
be  more  than  enough  to  pay  the  whole  amount  so  specified,  then  the 
same  shall  be  divided  among  my  other  legatees,  in  proportion  to  their 
several  bequests,  or  otherwise,  as  I  may  hereafter  direct ;  meaning 
what  shall  remain  after  paying  other  special  bequests  and  legacies, 
mentioned  in  my  said  will  and  codicil,  or  whatever  other  legacies  I 
shall  hereafter  make ;  and  also  what  shall  be  necessary  to  pay  the 
expenses  of  settling  my  estate,  and  funeral  charges ;  and  I  further 
direct  that  the  several  sums  heretofore  paid  said  societies,  and  charged 
on  my  book,  shall  be  taken  and  considered  as  so  much  payment  of 
said  aforementioned  legacies.'' 

She  then  proceeds  to  make  various  alterations  in  the  bequests  to 
her  relatives,  in  order  that  the  gifts  she  had  made  them  since  making 
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her  fonner  will  and  the  bequests  as  altered  might  make  the  whole 
sums  received  by  them  just  and  equal  according  to  her  intentions* 
It  is  not  important  to  state  them.  The  legacies  in  the  first  will  of 
91  >000.  each  to  the  four  societies  she  '^  revokes  in  full,"  '^  having  ad- 
justed my  bequests  in  relation  to  those  societies  satisfactorily  in  this 
codicil." 

By  the  whole  will  as  thus  finally  revised  her  bequests  stand 
thus: — 

1st.  There  are  special  bequests  to  her  relatives  and  friends,^  and 
to  the  Vermont  Domestic  Missionary  Society,  the  Caledonia  Counly 
Grammar  School,  and  the  Congregational  Church  in  Peacham. 

2d.    There  are  special  bequests  to  sia;  charitable  societies  es  fol- 
lows:— 
To  the  American  Board  of  Comm'rs  for  Foreiga  Missions,    -$3^000. 

"     American  Tract  Society,  4,0Q0. 

**      American  Bible  Society,  4,000. 

.    "  .  American  Ho^ie  Missionary  Society,  S,000. 

(Each  of  the  former  specific  bequests  to  these  societies  being  reduced 
by  the  last  codicil  $1,000.  each.) 

To  the  American  Colonization  Society,  |1,500* 

(it  being  reduced  by  the  last  codicil  from  $2,000.  to  $1,500.)  and 
To  .the  American  Education  Society,  •1,000. 

(this  bequest  being  a  new  one, — this  society  not  appearing  before  in 
the  will  as  a  legatee.) 

Such  are  the, specific  legacies. 

The  question  arises,  to  whom  does  the  residue  of  the  estate  go^  af* 
ter  these  special  bequests  are  all  paid  ?  The  residue  is  about  120,000. 
The  four  societies  above  named,  viz :  the  Tract,  Bible^  Home  Mis- 
sionary and  American  Board  claim  that  the  whole  residue  should  go 
to  them.  The  Colonization  and  Education  Societies  claim  that  the 
residue  should  be.  divided  among  the  six  societies.  The  obscurity 
arises  from  the  use  pf  the  words  "  my  other  legatees"  in  the-clause 
which  provides  for  the  distribution  of  the  residue.  If  we  read  that 
whole  paragraph,  clause  by  clause,  it  is  all  plain  enough  till  we 
come  to  this — '^  if  there  shall  be  more  than  enough  to  pay  the  whole 
amount  so  specified,  then  the  same  shall  be  divided  among  my  other 
legatees.''    My  other  legatees.    Other  than  whom?    Up  to  these 
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words  the  paragraph  baa  been  dealing  wholly  with  the  residuary 
legatees.  The  grammatical  connection  of  these  words,  '*  my  other 
legatees/'  with  the  rest  of  the  paragraph  clearly  requires  that  they 
should  be  construed  to  mean,  other  than  my  residuary  legatees,  ^*  The 
said  societies ''  in  the  next  preceding  clause,  all  agree,  refer  to  the 
six  societies  named  as  residuary  legatees ; — the  clause  provides  if  my 
property  is  not  sufficient  to  pay  '^  said  societies,"  (meaning  the  six,) 
the  amounts  specified  in  my  will,  the  residue  shall  bo  divided  among 
them  (the  six  societies)  in  proportion  to  the  amounts  specified  to 
each  of  them ;  and  if  there  shall  be  ixfore  than  enough  to  pay  the 
whole  amount  so  specified,  (that  is  the  specific  bequests  to  the  six 
societies,)  then  the  same  shall  be  divided  among  my  other  legatees— 
that  is  my  legatees  otiter  than  the  six  societies.  This  at  first  blush 
seems  the  plain,  grammatical  and  natural  meaning  of  the  clause. 
But  upon  a  little  consideration  this  first  clear  impression  begins  to  be 
overcast  with  doubts.  Referring  back  to  the  first  clause  of  the  par- 
agraph she  most  clearly  and  plainly  declares  that  she  constitutes  the 
six  societies  her  residuary  legatees.  Indeed  she  repeats  the  idea 
with  emphasis  ^^  said  societies  are  constituted  my  only  residuary  leg- 
atees.'* 

How  can  they  be  residuary  legatees  when  they  arc,  by  the  aboye 
construction  we  have  given  to  the  latter  clause  in  tha  paragraph) 
wholly  cut  off  from  having  any  share  in  the  residuum  ?  A  residuary 
legatee  who  does  not  receive  any  part  of  the  residue  !  It  Is  c  con- 
tradiction. Thus  the  two  clauses  in  their  grammatical  construction 
contradict  each  other. 

Did  Mrs.  Shedd  understand  the  meaning  of  the  words  '*  residuary 
legatee?'  Most  certainly.  She  was  an  intelligent  and  educated 
lady.  She  had  been  the  ^*  residuary  legatee "  of  her  Lusband'j  es- 
tate, receiving  in  trust  $29fi00,  by  virtue  of  those  very  words.  Che 
uses  them  twice  in  the  first  will  according  to  their  correct  meaning. 
When  she  makes  .the  jsix  societies  her  *^  only  residuary  legatees " 
she  would  seem  to  hav.e  clearly  intended  precisely  what  the  words 
mean. 

It  is  true  that  she  makes  them  her  residuary  legatees  '*  under  the 
following  restrictions  and  reservations  " — viz :  that  the  Colonization 
JSodety  ^hall  have  a  special  bequest  of  $1,500.  instead  of  $2,000  — 
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the  Aamriean  Education  Society  have  $1,000,  which  had  no  legacy 
before — ^the  other  four  societies  be  reduced  SljOOO.  each,  and  then  if 
there  be  a  deficiency  each  shall  lose  pro  rata.  These  are  restricti^u. 
The  further  special  bequests  which  follow  to  her  reletiyer;  and 
friends,  may  perhi^s  be  considered  as  reservations ; — so  the  power 
reserved  to  deduct  '^whatever  other  legacies  I  may  hereafter 
make.'' 

If  we  suppose  that  the  distribution  of  the  whole  residue  to  heir 
*^  other  legatees " — ^that  is  to  her  special  legatees  as  distinguished 
from  her  residuary  legatees^— was  what  was  meant  by  **  restrictions 
and  reservations''  it  makes  the  restriction  or  reservation  completely 
absorb  and  nullify  the  previous  gift.  To  givQ  the  words,  *' restrict- 
ion, reservation,"  such  a  meaning,  such  an  extent  and  effect,  wcnid 
be  quite  beyond  their  usual  signification.  It  would  not  be  restricting 
the  previous  grant,  or  reserving  anything  from-  its  operation  ;  but  it 
would  be  wholly  destroying  it.  The  phrase  '^  under  the  following^ 
restrictions  and  reservations"  is  fully  satisfied  by  the  provisions 
which  do  follow  it,  and  does  not  aid  the  theory  that  ''^  other  legatees'* 
means  the  special  legatees. 

The  next  clause  in  the  paragraph  lends  aid  to  the  idea  that  the 
residuary  legatees  are  meant.  It  is— '^  meaning  what  shali  remain 
after  paying  other  special  bequests  and  legacies,"  d^;.  The  context 
shows  this  is  put  in  to  explain  what  is  meant  by  **  the  residue,"^  '^the 
same"  to  be  divided  to  the  "  other  legatees,"— how  that  "residue" 
is  made  up.  Now  "  what  shall  remain  after  paying  other  special 
bequests  and  legacies"  means  what  shall  remain  after  paying  the 
special  legatees  as  distinguished  from  the  residnaries.  This  meaning 
all  admit.  Btit  she  could  not  have  intended  that  what  should  remain 
after  paying  the  special  legatees  should  go  to  the  speciaTlegatees 
under  the  name  of  "  other  legatees."  That  would  be  a  most  awk- 
ward form  of  expressing  the  idea ; — and  it  would  wholly  cut  off  the* 
special  bequests  to  the  societies.  But  if  "  other  legatees^'  means  the 
societies,  then  the  defining  the  residue  which  is  to  go  to  them  as 
"what  remains  after  paying  the  special  legacies"  is  intelligible, 
clear  and  consistent 

Other  considerations  tend  to  show  that  by  other  legatees  she  dM 
notioliean  her  special  legatees  as  distinguished  from  her  reiMaaries* 
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It  is  natural  that  she  aheuld  intend  that  thoee  who  mast  lose  bj  a 
deficiencj  ^onld  gain  if  there  was  a  miipkis. 

After  making  her  first  will  she  gave  to  her  nephew  and  neioe  their 
ahares,  $1,500.  each, — hence  in  her  first  codicil  she  revokes  their  le^ 
acies,  and  they  subsequently  are  mentioned  as  legatees  to  bat  com* 
paratively  a  small  amount.  In  the  second  codicil  other  legatees  are 
added.  The  residuum  if  divided  among  the  special  legatees  would 
increase  the  legacy  of  each  one  named  in  the  will  three  fold.  While 
those  legatees  first  mentioned,  some  of  whom  aiq>ear  to  be  near  rela* 
tives,  and  who,  having  actually  received  their  shares,  appear  not  at 
411  or  but  slightly  as  legatees  in  the  codicib,  would  receive  much  less 
than  we  may  reasonably  suppose  was  intended.  Other  unreasonable 
results  follow,  which  were  pointed  out  in  argument,  such  as  increas- 
ing the  legacy  for  the  bell  from  $800  to  $900,  the  gifts  to  servants 
three  fold,  &c 

The  changes  in  the  will  indicate  to  the  mind  that  the  special  leg«- 
atees  were  not  meant  to  be  residuaries. 

In  the  first  will  all  the  legatees — ^relatives,  societies  and  all^-shared 
the  residuum  pro  rata.  In  the  first  codicil  about  $8,000.  was  taken 
from  the  residue  and  bequeathed  to  relatives,  and  then  the  residue 
given  to  the  four  societies. 

In  the  second  codicil  it  would  appear  that  the  amount  taken  from 
tiie  residue  and  by  the  first  codicil  given  to  relatives  had  been  by  gifl 
distributed  to  them  when  living,  or  by  the  second  codici^'^^lft^  then 
bequeathed  to  them ;  so  that  she  took  nothing  from  theii^^ho^^  The 
special  legatees  still  had  received  or  would  receive  as  mu|h  firom  her 
estate  as  she  had  at  any  time  intended  to  give  them,  f  I^ib^n  htir'  * 
will  remained  unchanged  the  residue  would  still  go  to  ciarita|;(le  pb- 
jeets  as  in  the  first  codiciL    But  if  she  had  changed  her  filifid'and'  ^ 
intended  to  give  the  whole  residue  to  her  relatives  and  speciatlftgwi^ggf^ ' 
is  it  not  very  singular,  or  rather  does  it  not  seem  inexplicable,  that 
she  should  begin  her  second  codicil  by  a  clear  and  emphatic  declara- 
tion that  she  made  the  six  societies  her  residuary  legatees? 

The  reason  given  for  revoking  the  thousand  dollar  legacies  to  the 
four  societies,  viz :  ^'  having  adjusted  my  bequests  in  relation  to  those 
•ocieties  satisfactorily  in  this  codicil,"  seems  to  point  to  something 
more  than  a  mere  diminution  of  the  gift.    That  does  not  seem  to 
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mean — ^^  I  diminislL  their  legacies  bj  $1,000.  each  and  let  the  re- 
mainder stand ;"  but  rather — *^  I  revoke  the  special  gifts  of  $1,000. 
each,  as  I  leave  them  each  a  share  in  the  residue  of  my  estate." 
Taken  in  connection  with  the  paragraph  which  makes  them  residoa- 
ries,  the  reason  given  for  the  revocation  of  the  special  bequests  of 
91,000.  each  becomes  plainly  intelligible. 

If  then  the  special  legatees  as  distinguished  from  the  residuariea 
are  not  meant  hj  the  words  "  other  legatees,"  do  the  words  mean  the 
four  societies  instead  of  the  six  ? 

It  is  urged  that  the  word  ^^  other  **  can  have  no  meaning  unless  so 
applied — ^that  the  naming  of  the  Colonization  and  Education  Societies 
in  die  forepart  of  the  sentence  supplies -objects  intended  to  be  ex- 
cluded by  the  use  of  the  word  "  other  " — ^  my  other  legatees  "  thus 
meaning  my  legatees  other  than  the  two  societies  above  named. 

But  this  construction  encounters  the  same  difficulty  as  the  one 
which  gives  the  residuum  to  the  special  legatees — ^for  the  whole  six 
societies  are  named  as  residuary  legatees,  and  how  can  there  be  a 
residuary  legatee  who  does  not  share  in  the  residuum? 

Such  an  application  of  the  word  ^'  other  '*  is  not  grammatical.  If 
we  apply  the  rules  of  grammar  to  the  sentence  we  perceive  that  two 
clauses  intervene  between  that  part  of  the  sentence  which  speaks  of 
the  two  societies  and  this  word  ''other,"  and  thait  in  these  two 
clauses  the  whole  six  societies  are  referred  to  as  ^'  said  societies  " — 
are  grouped  together  as  sharing  pro  rata  in  the  los6  if  there  is  a  de- 
ficiency ;  and  then  when  the  distribution  of  a  surplus  is  supposed, 
there  is  nothing  to  separate  any  of  them  from  the  others,  but  all 
seem  fairly  to  be  either  excluded  by  the  word  '*  other,"  or  else  to  be 
all  included  in  the  phrase — ^^  my  other  legatees."  To  jump  over  the 
intervening  clauses  and  go  back  to  the  first  clauses  to  find  the  per- 
sons who  are  contra-distinguished  from  the  residuary  legatees  by  the 
word  ''  other "  seems  to  us  neither  reasonable  nor  grammatical. 
We  think  it  must  mean  other  than  ''  the  said  "  (six)  ^'  societies,"  or 
mean  other  than  the  special  legatees. 

Still  it  would  seem  as  if  "  other "  ought  to  mean  something,  and 
we  ask  ourselves  how  did  the  word  get  in  there  ? — what  was  in  the 
scrivener's  mind  ?— or  what  was  the  confusion  in  his  mind  that  led 
him  to  use  it? 


AUGUST  TERM,  1864.  219 


Putnam  et  al.  r.  Bible  Socle^  et  al. 


The  only  explanation  which  seems  at  all  satisfactory  is  this : 

The  codicil  starts  with  the  distinction  between  residuary  legatees 
and  all  the  others,  whom  we  may  call  special  legatees.  This  dis* 
tinction  indeed  rans  through  will  and  codicils.  The  special  legatees 
are  to  be  paid  in  full — ^if  there  is  e.  deficiency  the  loss  must  be  ap* 
portioned  on  these  societies — ^the  residuary  legatees. 

When  the  scrivener  supposes  a  deficiency,  he  says — ^^  if  my  prop- 
erty should  not  be  sufficient  to  paj^  the  said  societies  the  amount 
specified  to  them  in  my  will  and  codicils,  the  residue  shall  be  divided 
among  them  in  proportion  to  the  bequests  specified  to  each  of  them.'^ 
Here  ^'  vendue"  means  what  shall  remain  after  paying  the  special 
legatees^  as  distinguished  from  the  residuary  legatees ;  and  this  is 
the  proper  use  of  the  word,  and  appropriate  language  to  describe 
what  is  to  be  divided  among  the  residuary  legatees.  The  sentence 
then  goes  on  to  suppose  an  excess ;  "  and  if  there  shall  be  more 
than  enough  to  pay  the  whole  amount  so  specified,  then  the  same 
shall  be  divided  among  my  other  legatees  in  proportion  to  the 
amounts  of  their  special  bequests."  Probably  the  draftsman,  when 
he  used  the  words  ^'  the  same  '*  had  in  his  mind  the  same  idea 
that  he  had  when  he  used  the  words  **  the  residue  "  just  before,  viz : 
Vfhat  shaU  rtmain  after  paying  the  special  legateesy  and  it  is  quite  ob> 
▼ious  that  he  would  then  use  the  words  *'  my  other  legatees  "  as  sy- 
nonymous with  '^  my  residuary  legatees."  This  will  be  plain  if  we 
insert  in  place  of  the  words  ^^  the  residue,"  and  ^*  the  same,"  words 
which  specifically  show  what  the  residue  is ;  thus — ^if  my  property 
should  not  be  sufficient  to  pay  the  said  societies  the  amounts  speci* 
fied  to  them  in  my  will  or  codicils,  then  what  shall  remain  after  pay^ 
ing  my  special  legatees  shall  be  divided  among  the  said  societies  in 
proportion  to  the  bequests  specified  to  each  of  them ;  that  is  the 
exact  meaning  of  the  clause  as  it  stands  originally ;  and  if  there 
shall  be  more  than  enough  to  pay  the  whole  amount  so  specified,  then 
what  shall  remain  after  paying  my  special  legatees  shall  be  divided 
among  my  other  legatees,  &c. 

When  we  consider  that  the  division  of  ^'  the  residue  "  was  the  sub- 
ject matter  of  this  paragraph  in  the  will,  and  look  at  the  idea  in 
the  mind  of  the  draftsman,  and  then  at  the  structure  of  the  sen- 
tence— ^the  first  clause  supposing  a  deficiency  when   '^  the  residue  " 
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shall  \»e  divided,  and  the  second  an  excess  when  **the  same"  shall 
be  divided, — we  readily  see  how  he  referred  the  Words  "  the  same  ** 
back  to  the  words  ^^  the  residue,"  as  meaning  the  same  thing,  and 
thus  how  ^*  my  other  legatees"  was  nsed  to  mean  the  residuary  1^- 
atees.  While  this  was  probably  tlie  writer's  tVfea,  the  words  *'  the 
same,"  in  their  grammatical  connection,  do  not  refer  back  to  '*the 
residue,"  but  to  the  words  immediately  in  juxtaposition,  viz :  "if 
there  shall  be  more  than  enough  to  pay  the  whole  amount  so  speci- 
fied," that  is,  what  is  left  after  paying  the  specific  bequesis  to  the  socie- 
ties,  "  shall  be  divided  among  my  other  legatees,"  Ac.  Thus  having 
one  idea  in  the  mind,  that  of  "  the  residue,"  and  referring  the  words 
*^  the., same"  to  that  idea  instead  of  observing  that  the  grammatical 
constmction  would  signify  by  those  words  a  different  idea,  we  per- 
ceive how  the  writer  got  confused  and  expressed  one  idea  while  he 
really  meant  another ;  and  thus,  while  he  was  thinking  that  "  the 
same  "  meant  "  what  will  remain  afler  paying  the  special  legatees," 
(in  which  case  other  legatees  would  mean  other  than  the  special  leg- 
atees— ^that  is,  the  residuaries,)  it  did  not  occur  to  him  that  critical 
and  grammatical  accuracy  would  construe  "  the  same  "  to  mean  what 
will  remain  after  paying  the  special  bequests  to  the  six  societies,  (in 
which  case  other  legatees  would  mean  other  than  the  six  societies.) 
The  thing  to  be  divided  was  the  residue — and  when  he  says  ^^  the 
same  shall  be  divided,"  he  was  thinking  of  what  he  had  meant  when 
he  said  '*  the  residue  shall  be  divided,"  and  that  was  "  what  shall 
remain  after  paying  special  legatees."  With  this  idea  in  his  mind 
he  would  use  "  other  "  as  synonymous  with  "  residuary." 

He  seems  to  have  felt  that  his  idea  was  confusedly  expressed,  fo^ 
he  goes  on  in  the  next  clause  immediately  succeeding  to  explain  what 
he  meant  by  *^  the  residue,"  and  "  the  same."  He  says,  "  meaning 
what  shall  remain  after  paying  other  special  bequests  and  legacies," 
^c.  Now  if  he  did  mean  by . "  the  same  "  what  shall  remain  after 
paying  other  special  bequests — ^that  is,  other  than  bequests  to  the  so- 
cieties— or,  what  is  the  same  thing,  what  shall  remain  after  paying 
bequests  to  special  legatees,  then  the  whole  sentence  thus  explained 
would  read  thus, — if  there  shall  be  more  than  enough  to  pay  the 
whole  amount  specified  in  my  will  as  going  to  the  said  societies,  then 
^hat  shall  remain  after  paying  special  legatees  shall  be  divided 
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among  mj  other  legatees, — other  meaning  residuary  legatees — thej 
being  the  only  ones  who  were  other  than  special  legatees. 

However  the  obscurity  arose,  it  is  clear  to  us,  that  the  very  plain 
and  emphatic  statement  of  who  should  be  '^  residuary  legatees  **  ought 
not  to  yield  to  an  indefinite  expression  which  seems  to  have  inaccu- 
rately expressed  the  writer's  meaning ;  especially  when  he  endeavors 
to  correct  and  explain  his  meaning  in  the  next  clause  of  the  same 
sentence ;  and  when  the  general  tenor  of  the  will  and  of  the  sur- 
rounding circumstances  by  which  it  must  be  interpreted,  harmonizes 
with  the  clear  and  positive  words  of  the  testatrix  when  expressing 
her  intent  on  the  very  point  in  controversy. 

The  judgment  of  the  county  court  affirming  the  decree  of  the  pro- 
bate court  and  so  certifying  to  that  court,  is  affirmed. 


Luther  C.  Fobter  v.  Aaron  C.  Wheeler. 

Account     Partnership,     Pleading, 

There  can  be  no  reyision  of  the  merits  of  the  J  advent  to  accoant  on  the  hearing 
before  the  auditor,  or  on  the  hearing  npon  his  report. 

Under  an  agreement  between  the  partners  at  dissolution,  that  the  defendant  shonld 
talce  and  collect  the  partnership  demands,  and  pay  to  the  plaintlfT  one-half  the 
snm  realized  therefrom,  after  deducting  the  expenses  of  coIIectinfc»  the  defendant 
sent  out  his  aj^ent,  H.,  to  collect  the  same,  and  paid  him  therefor  two  dollars  per 
day  Bui  expenses,  the  same  as  he  had  been  paying  him  previously.  Had  H. 
continued  in  the  defendant's  individual  business  while  engaged  in  collecting  these 
demands,  his  services  would  have  been  worth  four  dollars  per  day  to  the  deftod* 
ant.  Hdd,  that  the  defendant  shonld  be  allowed  what  it  cost  him  to  collect  said 
demands,  not  what  profits  he  would  have  gained  by  employing  H.'s  time  in 
other  business. 

The  action  of  account  was  the  proper  action  to  settle  and  a^Jnst  the  respectivv 
rights  of  the  parties  in  said  transaction. 

AcnoN  OF  Account.  An  auditor  was  appointed  who  reported 
substantially  as  follows : 

The  defendant,  prior  to  1855,  had  employed  the  plaintiff  in  the 
business  of  selling  and  delivering  fruit  trees  in  different  parts  of  the 
country,  and,  among  other  places,  in  the  province  of  New  Brumwick^ 
\9 
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and  the  defendant  having  taken  or  sent  to  that  place  a  large  number 
of  fruit  trees,  it  was  agreed  between  the  plaintiff  and  defendant,  in 
writing,  that  they  should  deliver  the  New  Brunswick  sale  of  trees 
made  in  1855  by  the  plaintiff  for  the  defendant,  and  should  divide 
the  net  profits  after  deducting  the  expenses  of  selling  and  delivering 
said  trees,  and  also  the  wholesale  price  of  the  trees,  which  was  to  be 
$10.  per  100,  furnished  and  packed  by  the  defendant,  at  his  place  in 
or  near  Rochester,  N.  Y.,  in  the  spring  of  1856. 

They  sold  and  delivered  about  30,000  trees  under  said  written 
agreement  before  the  first  of  June,  1856,  the  sales  amounting  to 
about  $6000.  They  took  notes  for  a  part,  charged  some  in  ac- 
count, and  received  the  money  for  a  part  to  the  amount  of  about 
$2200.  The  parties  met  at  Portland  and  had  a  settlement  on  the  2d 
or  3d  day  of  June,  1856,  and  '^  agreed  to  throw  up  the  partnership.*' 
The  notes  and  accounts  left  unpaid  went  into  the  hands  of  the  de- 
fendant. The  plaintiff  was  to  have  one-half  of  what  was  realized 
from  the  demands,  after  deducting  all  expenses  and  cost  of  collecting 
them,  and  paying  the  defendant  $3000.  for  the  trees. 

The  defendant  employed  his  agent,  C.  M.  Hubbell,  who  was  trusty 
and  efficient,  to  collect  said  demands ;  and  item  No.  4  of  the  defend- 
ant's account,  which  was  the  main  item  in  controversy,  was  for  loss 
to  the  defendant  on  Hubbell's  time  in  being  thus  taken  away  from 
the  defendant's  business. 

In  respect  to  this  the  auditor  reported  that  Hubbell  was  an  agent 
of  the  defendant  in  selling  fruit  trees  and  collecting  accounts,  at  a 
stipulated  price  of  two  dollars  per  day  and  expenses.  He  had  been 
in  the  business  until  he  had  become  acquainted  with  it,  and  his  time 
was  then  worth  to  the  defendant  four  dollars  per  day,  or  would  have 
been  if  lie  had  remained  in  the  defendant's  individual  employment. 
Other  facts  are  stated  in  the  opinion  of  the  court.  The  court  at  the 
June  Term,  1860,  Poland,  Ch.  J.,  presiding,  rendered  judgment, 
on  the  auditor's  report,  for  the  plaintiff  to  recover  the  sum  of  $86., — 
to  which  the  defendant  excepted. 
Wing  (t  Lundj  for  the  defendant. 

JB.  JV,  Davis^  for  the  plaintiff. 

Kellooo,  J.    The  defendant,  on  the  coming  in  of  the  auditor's 
report  in  this  cause,  filed  exceptions  to  it  for  two  alleged  causes,  viz : 
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(1),  that  the  facts  found  by  the  auditor  are  not  sufficient  in  law  for 
the  plaintiff  to  recover  in  this  action  of  account,  and  that  the  action 
should  have  been  an  action  of  assumpsit  and  not  of  account ;  and 
(2),  that  the  defendant  and  not  the  plaintiff  is  entitled  to  a 
judgment  on  the  facts  reported.  The  county  court  having  rendered 
a  judgment  for  the  plaintiff  on  the  report,  these  grounds  of  exception 
to  the  report  are  now  to  be  considered  in  this  court. 

I.  The  defendant  insists  that  the  facts  found  by  the  auditor  are 
not  sufficient  to  support  the  action  of  account.  After  a  judgment  to 
account  in  this  action,  a  defence  of  this  character  cannot  be  regarded 
as  available.  The  declaration  charges  that  the  relation  of  partners 
existed  between  the  plaintiff  and  defendant  from  Ist  December, 
1855,  to  1st  July,  1857,  and  the  defendant  claims  that  it  is  found 
by  the  auditor  that  the  partnership  was  dissolved  in  June,  1856,  so 
that  in  fact  the  relation  of  partners  continued  between  the  parties  for 
only  a  part  of  the  period  aUeged,  in  the  declaration.  In  Bishop  v. 
Baldwin^  14  Yt.  145,  it  was  held  that  if,  in  this  action,  the  defend- 
ant suffer  judgment  to  account  to  pass  by  nU  didt^  he  thereby  waives 
all  defences  which  he  might  have  pleaded,  and  so  concedes  all  the 
facts  stated  in  the  declaration,  except  his  being  in  arrear,  and  that 
the  relation  upon  which  the  account  is  claimed  is  thus  conclusively 
fixed,  and  that  nothing  can  be  pleaded  before  auditors  which  was,  or 
which  might  have  been,  decided  before  the  court  or  by  the  verdict* 
These  rules  have  always  been  the  recognized  law  of  the  action  of 
account,  and  in  Fickett  v.  Fearsons,  17  Vt.  470,  they  were  again 
affirmed.  There  can  be  no  revision  of  the  merits  of  the  judgment 
to  account  on  the  hearing  before  the  auditor,  or  on  the  hearing  upon 
his  report.  The  question  before  him  is  not  whether  the  action  can 
be  sustained  on  the  facts  stated  in  the  declaration,  but  whether,  at 
the  time  of  the  accounting,  the  defendant  is  in  arrear  for  any  sum 
which  he  is  liable  to  account  for  to  the  plaintiff.  The  judgment  to 
account  establishes  the  facts  alleged  in  the  declaration,  and  the  duty 
of  the  defendant  to  render  the  account  demanded,  and  the  defendant 
is  estopped  by  the  judgment  from  denying  the  facts  or  the  relation 
upon  which  the  account  is  claimed.  In  Bishop  v,  Baldwin^  ubi  suprOj 
which  was  an  action  of  ^,ccount  charging  the  defendant  as  ^  partner 
witli  the  plaintiff,  the  (auditors  heard  evidence  in  relation  tp  the  part* 
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nership,  and  reported  upon  it,  but  it  was  held  that,  after  the  judg* 
ment  to  account,  the  defendant  could  not  object  that  he  was  not  liable 
to  account  as  partner,  and  he  was  excluded  by  this  judgment  from 
making  the  very  defence  now  attempted.  It  appears  in  the  auditor^9 
report  that  he  has  allowed  no  items  of  account  in  favor  of  the  plain- 
tiff except  such  as  arose  from  business  transactions  which  occurred 
before  the  time  when,  as  the  defendant  claims,  the  partnership  rela- 
tion was  terminated,  and  while  that  relation  was  still  existing.  The 
defendant's  liability  to  account  to  this  extent  in  some  form  of  action 
would  seem  to  be  beyond  question;  and  we  understand  from  the 
auditor's  report  that  the  joint  or  partnership  interest  of  the  parties  in 
the  outstanding  demands  due  to  them  was  not  intended  to  be  affected 
by  the  agreement  made  in  June,  1856,  by  which  the  partnership  as 
to  future  operations  was  terminated.  The  interest  of  the  plaintiff 
in  the  outstanding  demands,  and  in  the  profits  of  the  business  already 
done,  continued  the  same  after,  as  it  was  before,  this  agreement  was 
made.  There  is  no  ground,  therefore,  for  the  claim  that,  by  the  ar- 
rangement then  made,  the  relations  of  the  parties  as  to  their  past 
business  was  changed,  and  that,  in  consequence  of  the  arrangement, 
the  defendant  assumed  upon  himself  a  new  duty  which  could  only  be 
enforced  in  an  action  of  assumpsit.  We  find  nothing  in  the  facts 
reported  which  shows  that  the  plaintiff  acquired  any  new  or  different 
right  in  respect  to  the  division  of  the  profits  of  the  past  business 
under  this  arrangement,  and  the  action  of  account  was  the  proper 
action  to  settle  and  adjust  the  respective  rights  of  the  parties  arising 
out  of  that  business  and  its  profits. 

II.  The  defendant  insists  that  the  judgment  on  the  auditor's  re^ 
port  should  have  been  in  his  favor, — as  it  would  have  been,  if  his 
claim  against  the  plaintiff  for  loss  on  the  time  of  Hubbell,  the  agent 
employed  to  collect  the  demands  in  New  Brunswick^  had  been  al- 
lowed. The  defendant  paid  to  Hubbell  two  dollars  per  day  for  this 
service,  and  this  was  allowed  to  the  defendant  by  the  auditor.  But 
the  auditor  reports  that  Hubbell  had  been  and  was  in  the  defendant's 
employment  at  the  time  he  entered  upon  this  service,  and  that  his 
time  would  have  been  worth  four  dollars  per  day  to  the  defendant  if 
he  had  remained  in  the  defendant's  business  while  employed  in  col- 
}ecting  these  New  Brunswick  demands;    and  the  defendant  now 
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claims  the  difference  between  the  compensation  actually  paid  to  Hub- 
bell  for  his  time  and  the  value  of  that  time  in  the  defendant's  busi- 
ness, as  thus  reported  by  the  auditor.  The  defendant  sent  out  Hub- 
bell  to  collect  the  demands,  and  has  been  allowed  all  that  he  paid  to 
him  as  compensation  for  his  time  and  expenses.  The  question  is, 
what  was  this  service  worth,— or  rather,  what  did  it  cost  the  de- 
fendant ; — not  what  profits  the  defendant  might  have  gained  by  em- 
ploying Hubbell's  time  in  some  other  kind  of  business.  We  are 
satisfied  with  the  disposition  which  the  county  court  made  of  this 
claim.  The  defendant  is  fully  reimbursed  for  all  of  his  actual  ex- 
penses by  the  allowance  made  by  the  county  court,  and  beyond  this 
there  is  no  justice  in  his  claim.  An  allowance  beyond  the  compen- 
sation actually  made  to  the  agent  could  only  be  justified  by  proof 
that  it  was  stipulated  for,  or  contemplated,  between  the  parties,  and 
the  auditor's  report  contains  no  finding  of  that  character. 

As  no  other  questions  have  been  made  in  the  case,  the  judgment 
of  the  county  court  in  favor  of  the  plaintiff  is  affirmed. 


HoBACE  Evans  v.  Daniel  Beckwith^ 

Interest     BeceipL     Contract, 

By  an  MranRement  between  all  parties  interested  the  defendant  bought  a  store  of 
broods  that  had  been  attached,  and  p:ave  his  receipt  therefor.  It  was  stipolated 
in  the  receipt,  and  a^eed  upon  independent  of  the  receipt,  that  the  defendant 
should  not  be  called  upon  for  payment  until  a  suit  pending  about  the  ownership 
of  said  goods  was  decided.  Hdd,  that  under  either  aspect  of  the  case  no  interest 
was  allowable  until  demand  of  payment  and  reftisal;  as  no  implied  contract  to 
pay  interest  arises,  except  where  the  party  has  neglected  to  make  payment  after 
it  was  his  duty  to  do  so. 

AssuupsiT  upon  a  receipt  given  by  the  defendant  to  the  plaintiff 
for  a  quantity  of  goods  attached  by  the  plaintiff  as  sheriff,  on  writs 
in  favor  of  S.  S.  Thompson  and  Chamberlin  &  Fletcher,  against  Fife 
&  Wadleigh.  Plea,  the  general  issue.  Trial  by  the  court,  Decem- 
ber Term,  1863,  Poland,  Ch.  J.,  presiding. 

Upon  trial  it  appeared  that  Fife  <&  Wadleigh,  being  owners  of  a 
store  of  goods,  failed  in  October,  1856,  and  on  the  14th  of  the  same 
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month  the  plaintiff  attached  and  took  the  goods  in  their  store  npon 
the  two  writs  above  named.  Previous  to  the  attachment  one  Geoi^e 
W.  Wadleigh  had  taken  possession  of  said  goods,  and  claimed  to  be 
the  owner  of  them  by  purchase  from  Fife  &  Wadleigh.  The  cred- 
itors of  Fife  &  Wadleigh  claimed  that  such  sale  was  fraudulent. 
George  W.  Wadleigh  commenced  an  action  of  trespass  against  the 
plaintiff  for  taking  said  goods,  and  the  same  was  expected  to  be  liti- 
gated. 

An  arrangement  was  thereupon  made  between  the  said  creditors, 
the  attorney  of  George  W.  Wadleigh,  and  the  defendant,  (who  was  a 
merchant  at  Burke,), to  sell  said  goods  to  the  defendant  at  a  discount 
of  thirteen  per  cent,  from  their  cost,  and  it  was  agreed  between  the 
said  creditors  and  the  attorney  of  George  W.  Wadleigh,  that  such 
agreed  price  should  be  taken  as  the  value  of  the  goods  when  attached 
by  the  creditors.  It  was  also  arranged  between  all  said  parties  that 
the  defendant  should  execute  a  receipt  for  the  goods  to  the  plaintiff, 
and  that  he  should  not  be  called  upon  for  payment  until  the  question 
of  ownership  was  decided  between  the  creditors  and  George  W. 
Wadleigh,  if  he  succeeded  in  establishing  his  title. 

It  did  not  appear  that  at  the  time  of  making  this  arrangement  and 
sale  of  goods  to  the  defendant,  anything  was  said  as  to  whether  he 
was  to  pay  interest  on  the  price  of  said  goods.  This  arrangement 
was  made  at  St.  Johnsbury,  and  subsequently  the  defendant  went  to 
the  office  of  Mr.  Bartlett,  in  Lyndon,  who  was  the  attorney  of  said 
creditors  in  said  actions,  when  Mr.  Bartlett  wrote  the  receipt  declared 
on,  and  the  defendant  executed  it.  At  the  sarnie  time  Mr.  Bartlett 
gave  to  the  defendant  a  writing  signed  by  himself  as  attorney  of  said 
creditors,  stating  that  the  defendant  was  not  to  be  called  on  to  pay 
for  the  goods  until  the^  suits  about  the  ownership  should  be  ended. 
This  paper  was  dated  November  21st,  1856,  which  was  the  day  it 
was  executed,  as  well  as  the  receipt,  but  the  receipt  was  dated  back 
to  the  date  of  the  attachment,  October  14th,  1856. 

It  appeared  that  the  creditors  had  no  knowledge  of  the  giving  of 
such  paper  by  Mr.  Bartlett  to  the  defendant,  and  gave  no  express 
authority  to  him  to  give  it,  but  the  paper  truly  expressed  the  actual 
agreement  made  by  the  creditors  themselves.  The  defendant  inmie- 
diately  placed  said  goods  in  his  store,  and  proceeded  to  sell  them  oot 
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to  customers  as  he  had  occasion.  Judgments  were  recovered  in  both 
the  suits  on  which  the  goods  were  attached,  at  the  December  Term, 
1856,  and  executions  issued  and  placed  in  the  hands  of  O.  F.  Wake- 
field, sheriff,  but  no  demand  was  made  on  the  plaintiff  or  the  defend- 
ant by  the  officer  holding  said  executions. 

The  suit  in  favor  of  George  W,  Wadleigh  against  the  plaintiff  for 
said  goods  terminated  by  a  judgment  in  favor  of  Wadleigh,  at  the 
December  Term,  1861,  for  the  price  of  the  goods,  as  sold  to  the  de- 
fendant, and  interest  thereon  from  the  time  of  the  taking,  and  the 
judgment  was  immediately  paid  up  by  said  creditors.  The  defend- 
ant being  then  called  upon  by  them  to  make  payment  for  said  goods, 
did  pay  to  them  the  amount  specified  in  the  receipt,  but  refused  to 
pay  interest,  claiming  he  was  not  bound  to  do  so.  The  creditors  re- 
ceived the  amount  of  the  principal,  but  claimed  they  were  entitled  to 
recover  interest  from  the  date  of  the  receipt,  and  refused  to  surren- 
der the  receipt,  and  caused  this  suit  to  be  brought  to  enforce  pay- 
ment of  the  interest. 

Upon  these  facts  the  court  decided  that  the  defendant  was  not 
bound  to  pay  interest,  and  rendered  judgment  for  the  defendant, — 
to  which  the  plaintiff  excepted. 

O.  C.  d>  G.  W.  Cahoon  for  the  plaintiff,  insisted  that  the  defend- 
ant was  legally  bound  to  pay  interest. 

Ist.  The  receipt  for  the  goods  was  dated  back  to  the  day  of  the 
attachment,  the  defendant  understanding  the  rule  of  damages^  and 
that  they  were  to  be  computed  from  that  time. 

2d.  He  was  aware  of  the  nature  of  the  suit,  Wadleigh  v.  Evans^ 
that  it  was  an  action  of  trespass,  and  was  legally  bound  to  know,  as 
he  in  fact  did  know,  that  if  Wadleigh  sustained  his  claim  he  would 
be  legally  entitled  to  interest  on  said  sum  from  the  date  of  the  at- 
tachment, and  the  exceptions  find  that  Wadleigh  obtained  judgment 
at  the  December  Term,  1861,  for  the  price  of  the  goods  as  sold  and 
interest  thereon  from  the  time  of  taking. 

"  In  trespass  for  taking  away  property,  the  value  of  property  at 
the  time  of  taking,  with  interest  thereon  is  the  measure  of  damages.'' 
Wire  V.  Church,  N.  C.  p.  95  ;  Wood  v.  Smith,  23  Vt.  709  ;  Branin  v. 
Jackson,  19  Maine,  361 ;  Eastman's  Dig.  p.  207,  sec.  12. 

J.  Bois^  for  the  defendant. 


288  CALEDONIA    COUNTY, 

Evans  r.  Beckwith. 

By  the  rule  of  our  court,  where  there  is  do  contract  for  interest, 
none  can  be  recovered  till  after  the  money  becomes  due  or  payable, 
and  where  a  demand  is  necessary,  none  till  the  demand  is  made. 
UvarU  V.  NoBon's  Est.,  11  Vt.  122 ;  Newel  v.  Eafr  of  Keith,  11  Vt. 
214 ;  AhhoU  v.  WUmotj  22  Vt.  437 ;  Porter  et  al.  v.  Hunger,  22  Vt. 
191 ;  Smith  v.  Moore,  25  Vt.  127 ;  Qleoion  v.  Briggs,  28  Vt.  136 ; 
Sprague  v.  Est.  of  Sprague,  30  Vt.  483. 

Babrett,  J.  The  only  question  presented  by  the  exceptions,  and 
discussed  in  the  argument  is,  whether  the  plaintiff  is  entitled  to  in- 
terest on  the  sum  expressed  in  the  receipt,  from  the  time  the  property 
was  sold,  for  which  the  receipt  was  given.  It  appears  that  the  de- 
fendant paid  the  principal  sum  at  the  time  he  was  called  upon,  con- 
formably to  the  terms  of  the  receipt,  and  the  understanding  and 
agreement  of  the  parties  to  the  transaction. 

Whether  the  question  be  considered  upon  the  contract  evidenced 
by  the  receipt,  or  upon  the  evidence  as  to  the  understanding  of  the 
parties,  outside  of  the  receipt,  the  same  result  would  follow.  It  is 
to  be  observed  that  the  receipt  is  in  the  ordinary  form  of  a  receipt 
taken  by  an  officer  on  the  attachment  of  property. 

It  is  well  settled  that,  on  such  a  receipt,  or  in  a  suit  on  such  a  re- 
ceipt, interest  is  allowable  only  from  the  time  demand  is  made,  and 
refusal  to  deliver  upon  such  demand. 

The  defendant  stipulated  to  deliver  the  property,  or  pay  a  certain 
amount  of  money — the  value  of  the  property — ^to  the  plaintiff,  or 
any  other  officer  who  may  have  an  execution  issued  on  the  judgment 
rendered  in  the  action  on  which  said  property  had  been  attached. 
Of  course,  by  the  terms  of  the  receipt,  he  was  under  no  duty  to  de- 
liver the  property,  or  pay  the  money  until  demand  should  have  been 
made.  When  such  demand^was  made  the  defendant  paid  the  amount 
of  money  stipulated. 

Now,  as  to  the  subject,  as  shown  by  evidence  outside  of  the  re- 
ceipt ; — ^the  exceptions  state  that  it  was  arranged  between  all  of  the 
parties,  that  the  defendant  should  execute  a  receipt  for  the  goods  to 
the  plaintiff,  and  that  he  should  not  be  called  on  for  payment  until 
the  question  of  ownership  was  decided,  &c. 

At  the  time  said  receipt  was  executed,  Mr.  Bartlett,  as  attorney 
for  the  attaching  creditors,  gave  the  defendant  a  paper  stating  that 
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the  defendant  was  not  to  be  called  on  to  pay  for  said  goods  until  the 
snit  about  the  ownership  should  be  ended.  Whether  the  defendant's 
obligation  and  liability  be  regarded  as  arising  upon  the  receipt  he 
executed,  or  upon  the  arrangement  between  all  the  parties,  as  stated 
in  the  exceptions,  conformably  to  which  were  the  terms  of  said 
paper,  executed  by  Mr.  Bartlett,  the  result  is  the  same. 

In  either  case  there  is  no  express  contract  to  pay  interest.  No  im- 
plied contract  to  pay  interest  arises  except  where  the  party  has  neg- 
lected to  make  payment  after  it  was  his  duty  to  do  so. 

But  the  case  shows  that  the  defendant,  in  fact,  made  payment  of 
the  sum  stipulated,  at  the  time  his  duty  to  do  so  became  operative. 
This  being  so,  it  is  impossible  for  us  to  see  upon  what  ground  the 
plaintiff's  claim  in  this  case  can  be  maintained.  Brainerd  v.  Cham, 
Trans.  Co,^  29  Vt.  154 ;  Sprague  v.  Est.  of  Sprague,  30  Vt.  483  ; 
VU  &  Can.  B.  B.  Co.  v.  Vt.  Cm.  B.  B.  Co.^  34  Vt.  1 ;  and  many 
other  cases. 

The  judgment  is  affirmed. 


Geoboe  B.  Walker  v.  P.  M.  Wiluarth. 

Sherd's  Sale.     Damages. 

The  plaintiff's  property  was  attached  and,  at  the  request  of  the  attaching  creditor, 
sold  under  the  provisions  of  §  41 1  ch.  33,  6.  S.,  bat  the  officer  did  not  give  the 
plaintiff  written  notice  of  the  application.  Held,  that  the  sale  was  illegal  although 
the  plaintiff  had  verbal  notice  and  wa«  present  at  the  appraisal  and  sale,  and  did 
not  object. 

Where  an  officer  attaches  and  holds  property  lawfhlly,  bnt  sells  It  Illegally,  it  hay- 
ing deteriorated  without  his  fault,  In  an  action  on  the  case  he  is  liable  only  for 
its  yaine  at  the  time  of  the  sale. 

Action  on  the  case.  Plea,  the  general  issue,  with  a  notice. 
Trial  by  Jury  at  the  June  Term,  1864,  Poland,  Ch.  J.,  presiding. 

It  appeared  that  on  the  24th  day  of  November,  1859,  the  defend- 
ant, then  constable  of  the  town  of  Lyndon,  served  a  writ  in  favor 
of  one  Whipple,  by  attaching  and  taking  into  his  possession  the 
plaintiff's  horses  and  other  personal  property. 
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It  was  conceded  that  at  the  December  Term,  1862,  Whipple  was 
non-suited ;  that  upon  the  application  of  the  plaintiff  in  that  suit, 
the  property  attached  on  the  writ  was  sold  at  public  auction  hj  the 
defendant  on  the  19th  day  of  December,  1859  ;  that  no  written  notice 
was  ever  given  by  the  defendant  to  the  plaintiff  of  the  application 
to  have  the  property  appraised  and  sold,  in  any  form,  but  the  plain- 
tiff admitted  that  he  did  receive  a  verbal  notice  of  the  application 
from  the  defendant. 

The  defendant  gave  evidence  tending  to  prove  that  the  plaintiff 
was  present  at  the  time  said  property  was  appraised,  and  did  not 
object  that  he  had  not  received  proper  notice.  The  plaintiff  denied 
that  he  was  present  at  the  appraisal,  and  gave  evidence  tending  to 
prove  that  he  was  not,  but  conceded  that  he  was  present  at  the  time 
the  property  was  sold  by  the  defendant. 

The  mare  attached,  was  taken  by  the  defendant  to  the  barn  of  one 
Estabrooks  to  be  kept,  and  in  a  day  or  two  and  before  the  appraisal, 
she  injured  herself  so  that  she  died,  very  soon  after  the  sale.  She 
was  sold  for  twenty-six  cents  which  was  all  she  was  worth  at  that 
time.  It  was  not  claimed  that  the  defendant  or  Estabrooks  who  had 
the  care  of  the  mare,  were  in  any  way  in  fault  for  the  injury  to  the 
mare,  nor  was  it  claimed  but  that  all  proper  means  were  taken  to 
cure  the  injury. 

The  plaintiff  claimed  that  he  was  entitled  to  recover  the  value  of 
the  mare  when  attached,  but  the  court  held  aud  so  instructed  the  jury 
that  upon  these  facts  the  plaintiff  could  only  recover  so  much  as  the 
mare  sold  for, — to  which    ruling  the  plaintiff  excepted. 

The  court  further  held  that  the  want  of  a  written  notice  from 
the  defendant  to  th3  plaintiff  of  the  application  to  have  property  sold 
on  the  writ  made  the  sale  defective  and  illegal,  and  that  the  plaintiff 
would  be  entitled  to  a  verdict  for  the  value  of  the  residue  of  the 
property,  with  interest  from  the  time  of  sale.  The  defendant  ex- 
cepted to  this  ruling  and  instruction  to  the  jury. 

Verdict  for  the  plaintiff. 

Thomas  Bartiettj  for  the  plaintiff. 

The  plaintiff's  presence  at  the  appraisal  and  sale  is  no  license  or 
approval  of  the  irregularity  of  the  previous  proceedings. 

When  an  officer  sells  chattels  attached  on  meine  prouu  without 
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parsaing  the  provisions  of  the  statute  of  1822  and  the  defendant 
prevails  in  the  suit  the  officer  becomes  a  trespasser  ah  initio  and  is 
liable  to  an  action  without  any  previous  demand  on  him  for  the 
chattels.  WaUis  v.  Truesdeil^  6  Pick.  455.  See  Revised  Statutes 
of  Mass.,  page  558,  from  which  it  seems  our  statutes  have  been 
drafted. 

G,  C.  db  G.  W,  Cahoon^  for  the  defendant. 

The  plaintiff  can  only  recover  what  the  mare  sold  for.  Officers 
attaching  property  on  mesne  process  are  not  liable  for  injuries  occa^ 
sioned  without  any  want  of  ordinary  care  on  their  part.  Bridges  v. 
Ferry,  14  Vt.  262  ;  Smith  v.  Church,  27  Vt.  168  ;  Miller  y.  GUbert, 
47  Maine,  32 ;  Sawyer  v.  Middletovm,  10  Vt.  237.  See  also  Story 
on  Bailments,  p.  27,  §  25. 

The  plaintiff  has  waived  his  right  to  written  notice.  Derby  et  al, 
V.  Johnson,  21  Vt.  17  ;  Campbell  v.  Worthington,  6  Vt.  448  ;  BenneU 
V.  Stickney,  17  Vt.  531 ;  Kellogg,  ex  parte,  6  Vt  609  ;  Forbes  el  al. 
V.  Davison,  11  Vt.  660 ;  Eaton  v.  Houghton,  1  Aik.  380. 

Such  notice  may  be  proved  by  the  acts  of  the  parties,  or  presumed 
from  other  circumstances.     Wood  v.  Stetoart,  7  Vt.  149. 

Walker  Is  estopped  from  now  claiming  that  the  appraisal  and  sub- 
sequent sale  was  illegal,  as  his  conduct  was  such  as  to  induce  Wil- 
marth  to  believe  that  he  did  not  object  Hicks  v.  Cram  et  al,,  17  Vt. 
449 ;  Sb'ong  v.  Ellsworth,  26  Vt.  366 ;  White  v.  Langdon,  30  Vt. 
599. 

Barbett,  J.  The  plaintiff's  property  having  been  attached  on 
mesne  process  by  the  defendant,  as  constable,  was  sold  by  him  on  the 
writ  at  the  request  of  the  attaching  creditor,  pursuant  to  the  provis- 
ions of  the  Compiled  Statutes.  The  attachment  was  made  on  the 
24th  of  November,  1859.  On  the  28th  of  October,  1859,  the  act  was 
approved  and  went  into  effect,  amending  §  30  of  ch.  31  of  the  Com- 
piled Statutes,  so  as  to  require  written  notice  to  be  given  by  the  offi- 
cer to  the  other  party,  when  application  is  made  to  him  by  one  of 
the  parties^to  sell  the  property  upon  the  writ. 

In  the  present  case  the  plaintiff  was  not  notified  as  required  by 
this  amendment  of  the  statute,  though  he  did  receive  a  verbal  notice 
from  the  defendant,  of  said  application. 

Evidence  was  given  tending  to  show  that  the  plaintiff  was  present 
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at  the  appraisal,  and  did  not  object  to  it,  and  the  plaintiff  admitted 
on  the  trial  that  he  was  present  when  the  property  was  sold  by  the 
defendant. 

The  county  court  held  said  sale  to  be  defective  and  illegal  by  rea- 
son of  such  want  of  written  notice  of  said  application  to  sell  the 
property,  and  this  ruling  is  the  ground  of  the  defendant's  excep- 
tion. 

The  proceeding  by  attachment  on  mesne  process^  upon  the  mere  mo- 
tion of  the  plaintiff  in  such  process,  without  any  verification  that  he 
has  a  valid,  or  even  a  probable  cause  of  action,  to  take  possession  of 
the  defendant's  personal  property,  and  hold  it  inexorably  from  his 
possession,  use  and  control  till  final  judgment,  and,  in  the  mean 
time,  upon  certain  contingencies,  to  sell  and  dispose  of  it,  is  well  re- 
garded as  carrying  the  law  to  the  extreme  verge  of  reason  or  toler- 
ation, as  affecting  the  ordinary  and  established  rights  of  property  be- 
tween man  and  man.  A  resort  to  this  proceeding  is  warranted  only 
by  specific  statutory  law,  and,  in  order  to  be  justified  in  the  given 
instance,  the  proceeding  must  be  shown  to  be  conformable  to  the  pro- 
visions of  such  law.  The  owner  of  the  property,  which  is  the  sub- 
ject of  the  proceeding,  is  affected  in  his  rights,  only  by  force  of  the 
law  authorizing  the  proceeding,  and  he  may  assert  and  stand  upon 
those  rights,  unless  it  be  shown  that  the  law  has  supervened  upon 
them  in  the  mode,  and  by  the  instrumentalities  therein  prescribed. 

This  is  not  controverted  by  the  defendant's  counsel  in  the  present 
case.  But  it  is  claimed  that  the  plaintiff,  having  received  verbal 
notice  of  the  application,  and  having  been  present  at  the  appraisal 
and  sale,  without  objecting  to  the  proceedings,  is,  as  matter  of  law, 
to  be  taken  to  have  waived  his  right  to  insist  upon  a  compliance 
with  the  provision  of  the  statute  requiring  notice  in  writing. 

We  think  this  is  not  tenable.  The  plaintiff  had  a  right  to  have 
the  defendant,  as  the  instrument  of  the  law,  in  behalf  of  the  party 
making  the  attachment,  to  take  his  own  course  in  subjecting  the 
property  attached  to  the  provisions  of  the  law.  Whether  he  would 
consent  to  a  sale,  by  agreement  with  the  other  party,  or,  whether  he 
would  apply  for  a  sale,  as  he  might  do  under  the  statute,  was  a  mat- 
ter in  which  he  was  free  to  determine  and  act  for  himself.  He  saw 
fit  to  do  neither.     When  the  attaching  creditor  moved  in  the  matter 
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to  procure  a  compulsory  sale,  the  plaintiff  could  in  no  way  interfere 
to  control  that  proceeding.  Upon  application  being  made  to  the 
officer,  the  course  to  be  taken  by  the  officer  is  specifically  prescribed 
by  the  statute,  and  that  course  is  to  be  taken  entirely  independent  of 
the  will  or  wish  of  the  plaintiff.  With  that  course  he  had  not  the 
right  to  interfere  to  control  the  officer ;  nor  was  it  his  duty  to  relieve 
the  officer  from  doing  all  things  required  by  the  law  in  order  to  make 
valid  the  proceedings  he  was  pursuing.  Whether  the  plaintiff  was 
present  or  absent  when  certain  steps  were  taken  in  that  proceeding 
could  make  no  difference,  so  far  as  any  defect  in  it  is  concerned,  un- 
less he  is  chargeable  with  knowledge  of  such  defect,  and  with  the 
duty  of  then  making  objection  to  the  proceeding  on  account  of  such 
defect.  In  the  present  case,  the  plaintiff  could  hardly  be  held  to  oc- 
cupy a  position  in  which  the  presumption,  that  every  man  knows  the 
law,  would  be  operative  against  him  ;  and  much  less  can  the  defend- 
ant in  this  case  claim  it,  when  the  reason,  assigned  by  counsel,  why 
he  did  not  give  notice  in  writing,  is  that  he  did  not  then  know  of  the 
then  recent  act,  requiring  notice  to  be  given  in  th^t  manner.  And 
clearly  he  was  chargeable  with  no  duty  to  object ;  for  he  might,  in 
silence,  leave  the  adversary  party  and  the  officer  to  their  own  hazards 
in  asserting  rights  against  him,  given  by  arbitrary  statute,  and  in- 
volving no  considerations  of  equity  or  morality.  In  saying  this,  we 
are  not  to  be  understood  as  holding  that  the  plaintiff  might  not,  af- 
firmatively, have  waived  the  defect  in  the  notice.  That  question  is 
not  involved.  The  only  question  is,  whether  the  mere  fact  of  his 
being  present  at  the  appraisal  and  at  the  sale  and  not  objecting,  con- 
stitutes such  waiver ;  and  we  clearly  think  it  does  not. 

In  a  proceeding  like  the  one  under  consideration,  and  which,  at 
best,  is  harsh  and  repulsive  to  the  ordinary  apprehension  of  the 
rights  of  property,  and  may  so  easily  be  made  an  instrument  of  un- 
just oppression,  we  think  courts  should  require  a  scrupulous  compli- 
ance with  the  statutory  provisions,  iu  order  to  justify  its  use,  when 
rights  asserted  in  virtue  of  such  proceeding  are  called  in  question. 

The  other  question  in  the  case,  arises  upon  exception  taken  by  the 
plaintiff  to  the  ruling  of  the  court,  that,  upon  the  facts  shown  by  the 
evidence,  he  could  only  recover  so  much  as  the  mare  sold  for,  whicbi 
it  is  founds  was  all  she  was  worth  at  the  time. 
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The  plaintiff  claims  that  he  was  entitled  to  recover  the  value  of 
the  mare  at  the  time  she  was  originally  taken  on  the  attachment. 

This  is  an  action  on  the  case  sounding  in  damages,  for  the  non-re* 
turn  of  the  property  on  the  termination  of  the  suit  on  whidi  the 
property  was  attached. 

It  appears  that  the  original  attachment,  and  all  the  proceedings  of 
the  defendant  were  justifiable  under  the  process,  down  to  the  act  of 
selling  the  attached  property.  The  mare  injured  herself  before  the 
appraisal,  so  that  she  died  soon  after  the  sale, — the  defendant  being 
in  no  fault,  either  in  respect  to  her  injury,  or  the  measures  taken  for 
her  cure.  It  is  not  controverted  by  the  plaintiff  that,  if  the  defend* 
ant  had  so  proceeded  as  to  have  made  a  valid  sale  of  the  mare,  with 
the  other  property,  upon  the  writ,  he  would  have  been  accountable 
only  for  what  he  got  for  the  mare  upon  the  sale,-— or,  in  other  words^ 
it  is  not  claimed  that  an  officer  is  liable  for  accidents  and  injury  to 
property  held  by  him  under  attachment  upon  mesne  process^  which 
happen  without  any  fault  of  act  or  neglect  on  his  part.  The  law  of 
this  subject  seefps  to  be  firmly  established  by  a  series  of  adjudica- 
tions in  this  and  other  states.  See  Bridges  v.  Perry,  14  Vt.  262  ; 
MiUer  v.  GilheHy  47  Maine,  82. 

But  it  is  claimed,  that,  by  reason  of  the  illegality  of  the  sale,  the 
defendant  became  trespasser  ab  initio^  and,  therefore,  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  it  was  taken  on  the 
attachment.  Whatever  might  have  been  the  rule,  if  the  plaintiff 
had  brought  trespass  instead  of  ccLse^  it  seems  quite  clear  that  he 
cannot,  as  matter  of  law,  insist  upon  that  measure  of  damages  in  the 
present  case. 

Under  the  declaration  the  question  as  to  the  character  of  the  orig- 
inal taking  does  not  arise.  The  gravamen  is  the  non-return  of  the 
property  in  pursuance  of  the  alleged  duty  of  the  defendant,  without 
any  averments  by  way  of  aggravation.  The  declaration  treats  the 
original  attachment,  and  the  holding  of  the  property  by  the  defend- 
ant, as  lawful ;  and  the  only  ground  of  action,  or  of  liability  for 
damage,  is  the  breach  of  duty  in  not  returning  the  property. 

The  damages,  therefore,  are  to  be  measured  with  reference  to 
that  breach,  upon  the  assumption  that  the  acts  of  the  defendant,  up 
to  that  time,  had  been  lawful. 
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K  his  taking  and  holding  of  the  property  were  thus  lawful,  his 
liability  is  only  for  the  plroperty  at  the  value  for  which,  as  such  offi- 
cer, he  would  be  accountable  to  the  party  recovering  in  the  suit  on 
which  it  had  been  attached.  As  before  shown,  he  would  not  be 
chargeable  for  deterioration  of  the  property  by  reason  of  causes  in- 
volving no  fault  on  his  part,  in  the  keeping  and  care  of  it. 

We  think,  therefore,  upon  the  facts,  the  county  court  put  the  true 
rule  to  the  jury,  as  to  the  value  of  the  mare. 

The  judgment  under  both  exceptions  is  affirmed. 


Joseph  Fasrar  r.  Geo.  C.  Bollins. 
Trover. 

Where  there  iB  no  claim  to  borrowed  property  and  no  objection  to  the  owner's 
taking  it,  a  mere  refusal  to  retam  it  on  demand  to  the  place  whence  it  was  taken, 
according  to  the  agreement  when  borrowed,  is  no  conyersion. 

Tbover  for  a  sled.  Plea,  the  general  issue.  Trial  by  jury, 
June  Term,  1864,  Aldis,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show  that  the  defendant,  by  his 
hired  man,  Cole,  borrowed  a  sled  of  him  to  use  during  the  season  of 
threshing,  and  agreed  to  return  it  when  he  was  done ;  that  after  he 
was  done  the  plaintiff  requested  him  to  return  the  sled  to  his  house 
where  he  got  it,  and  the  defendant  wholly  refused,  upon  the  ground 
that  he  never  borrowed  it  or  authorized  Cole  to  borrow  it,  but  that 
Cole  borrowed  it  for  his  own  use. 

There  was  no  other  evidence  of  conversion,  or  of  the  defendant's 
making  any  claim  to  the  sled. 

The  court  instructed  the  jury,  for  the  purposes  of  this  trial,  that  if 
they  found  the  facts  as  the  plaintiff's  evidence  tended  to  show,  it 
would  amount  to  a  conversion, — ^to  which  the  defendant  excepted. 

Feck  dt  Colby ^  for  the  defendant,  cited  HeM  v.  Carey ^  9  L.  &  Eq. 
429  ;  Shar^e  v.  Pratt,  14  C.  L.  R.  198. 

O.  8.  db  C.  C.  Burkey  for  the  plaintiff. 
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Poland,  Ch.  J.  It  is  fairly  to  be  inferred  from  the  exceptions 
that  the  plaintiff's  sled  was  in  the  defendant's  possession,  at  the  time 
the  plaintiff  requested  the  defendant  to  return  it. 

The  plaintiff  did  not  claim  that  the  defendant  obtained  possession 
of  it  wrongfully,  but  that  he  loaned  it  to  him,  or  to  his  servant,  so 
that  there  was  no  conversion  by  a  wrongful  taking.  But  the  plaintiff 
claims  that  it  was  unlawfully  detained  and  withheld  from  him  by  the 
defendant,  when  he  called  for  or  demanded  it 

The  plaintiff  requested  the  defendant  to  return  the  sled  to  his  (the 
plaintiff's)  house,  where  he  got  it.  This  the  defendant  refused  to 
do,  on  the  ground  that  when  Cole  borrowed  the  sled,  he  borrowed  it 
for  himself,  and  not  for  the  defendant.  The  defendant  made  no 
claim  to  the^  sled,  and  no  objection  to  the  plaintiff's  taking  it ;  he 
only  refused  to  carry  it  to  the  plaintiff's  house,  claiming  he  was 
under  no  obligation  to  do  so.  If  the  borrowing  was  really  on  behalf 
of  the  defendant,  so  that  it  was  his  duty  to  have  returned  it  to  the 
plaintiff,  his  refusal  to  do  so  was  no  conversion ;  it  was  a  mere  breach 
of  contract,  for  which  he  might  be  liable  in  a  proper  action. 

The  principle  is  undoubted,  that  where  one  has  the  property  of 
another  in  his  possession,  with  no  right  to  retain  it,  and  being  called 
on  to  surrender  it  to  the  owner,  refuses,  he  is  guilty  of  conversion, 
and  trover  will  lie.  But  here  was  no  refusal  to  surrender  the  sled  to 
the  plaintiff,  and  no  withholding  it  from  him ;  indeed  the  plaintiff 
did  not  ask  to  have  it  delivered  to  him.  He  claimed  that  the  de- 
fendant should  carry  the  sled  to  his  house,  which  the  defendant  re- 
fused. If  this  refusal  was  wrongful,  it  was  no  conversion.  There 
was  no  repudiation  of  the  plaintiff's  right  to  the  sled,  and  no  asser- 
tion or  exercise  of  any  dominion  over  it  by  the  defendant,  inconsist- 
ent with  the  plaintiff's  right  The  plaintiff  could  have  had  his  sled 
when  he  called  for  it,  but  insisted  the  defendant  should  fulfill  his 
duty,  or  perform  his  contract  by  carrying  it  home. 

Judgment  reversed  and  case  remanded. 
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David  Weeks  v.  Moodt  M.  Botnton* 

Mortgage,     Contract.    Ettoppd.    Booh  AceaunL 

The  defendant  execated  to  the  plaintiff  a  mortgage  deed  of  hid  farm,  with  a  con* 
dition  secaring  to  the  plaintiff  his  sapport  and  maintenance  daring  his  natond 
lift.  The  condition  of  defbaianoe  contained  a  proviilon  as  follows,  tIi:  "or  If 
I  shall  haTe  an  opportunity  to  sell  said  farm  and  shall  wish  to  do  so,  I  shall  hare 
the  right  to  do  so  by  paying  or  securing  to  the  said  Weeks  (plaintilT)  such  sum 
and  in  such  manner  as  the  Judge  of  probate  for  the  district  of  Caledonia,  for  the 
time  being,  shall  consider  will  be  Just  and  right  ibr  the  remainder  of  the  lUb  of 
the  said  Weeks  from  such  date."  Heid,  that  there  must  be  a  concurrence  of  both 
conditions,  tIs:  an  opportunity  and  desire  to  sell,  before  the  Judge  of  probate 
would  be  authorixed  to  act  In  the  premises;  therefore  in  the  absence  of  all  proof 
of  the  existence  of  these  conditions,  or  of  the  former  only,  an  award  of  the 
Judge  substituting  a  different  mode  of  performing  the  condition  of  defotsanoe, 
would  be  inoperative. 

20 
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The  award  proTided  that  the  defendant  should  execute  and  delWer  to  the  plaintiff 
a  hond  in  a  Bum  specified,  with  one  or  more  sureties,  to  the  acceptance  and  ap- 
proTal  of  the  cashier  of  ihe  Bank  of  Caledonia,  conditioned  for  the  faithful  per- 
formance of  the  award,  &c.  Held,  that  this  provision  conferred  apon  the  cashier 
a  trust  or  discretion,  which  by  the  condition  ot  defeasance,  was  Tested  in  the 
judge  alone. 

The  plaintiff's  counsel  remarked  in  his  presence,  when  the  award  was  made,  that 
"they  were  satisfied,  and  had  como  out  better  than  they  had  expected."  EM, 
that  the  plaintiff 's  slience,  when  this  remark  was  made,  was  not  equivalent  to 
such  an  acceptance  of  the  award  as  would  change  his  rights  under  the  mort- 
gi«e. 

When  one  of  the  parties  to  a  book  action  does  not  Insist  upon  certain  items  of  his 
account,  and  for  this  reason  the  auditor  disregards  them  without  going  into  their 
merits,  no  question  can  properly  afteiwards  be  raised  by  the  said  party  in  respect 
to  them. 

Two  suits,— one  an  action  of  ejectment,  the  other  an  action  of 
book  account, — in  favor  of  the  same  plaintiff  against  the  same  de- 
fendant. 

The  ejectment  suit  was  tried  by  the  court  under  the  plea  of  the 
general  issue,  at  the  June  Term,  Caledonia  County,  1862,  and  judg- 
ment was  rendered  for  the  defendant.  The  book  action  was  heard 
upon  the  report  of  an  auditor,  at  the  December  Term,  1861,  and  the 
court  rendered  judgment  for  the  defendant ;  Folakd,  Ch.  J.,  pre- 
siding in  both  actions.  The  plaintiff  excepted  to  the  judgment  ren- 
dered in  both  cases.  The  material  facts  in  both  cases  are  sufficiently 
set  forth  in  the  opinion  delivered  by  the  court. 

M,  Hale  and  Wing  &  Lundj  for  the  plaintiff,  maintained  that  the 
agreement  to  arbitrate  was  not  binding  on  the  plaintiff.  There  wa» 
no  mutuality  about  it.  French,  the  judge  of  probate  of  the  district 
of  Caledonia,  acted  as  arbitrator,  not  as  judge  of  probate.  The 
condition  in  the  deed  on  which  the  defendant  could  apply  to  the  pro- 
bate court,  t.  e.,  an  opportunity  to  sell,  had  not  occurred,  therefore  the 
acts  of  the  arbitrator  were  void,  and  constituted  no  bar  to  the  action 
of  ejectment,  If  this  was  an  arbitration,  the  right  of  revocation 
existed,  and  was  exercised,  and  not  afterwards  waived  by  the  plain- 
tiff. The  award  was  void.  If  void  it  was  never  affirmed  or  made 
valid  by  the  acts  of  the  plaintiff  or  his  counsel.  Odlin  v.  Oove^  41 
N.  H.  465  ;  Hicks  d  Co.  v.  Cram  et  al,  17  Vt.  449  ;  Walbridge  ▼. 
Kibheey  20  Vt.  643 ;  Strong  y.  Ellsworth^  26  Vt.  366 ;  Dovnip-  v. 
f^int  €t  al,  28  Vt.  527 ;  WhiU  ▼.  Langdon,  SO  Vt  599. 
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B.  N.  Davis^  for  the  defendant,  maintained  that  the  provision  of 
defeasance  in  the  deed  should  receive  a  reasonable,  not  strict,  con« 
stniction ;  that  if  the  defendant  honestly  desired  to  sell  the  farm,  the 
contingency  had  happened  upon  which  he  could  call  upon  the  judge 
of  probate  to  act.  The  plaintiff  waived  all  objection  to  the  judge's 
jurisdiction,  and  acquiesced  in  the  award  subsequently.  The  award 
followed  the  submission.  The  agreement  to  the  submission  was 
mutual.  Austin  v.  Austin  et  cd.,  9  Vt.  420  ;  Henry  v.  Tupper  et  aZ., 
29  Vt.  358 ;  Herrick  v.  Belknap  et  at.,  27  Vt.  674.  The  judge  of 
probate  delegated  no  authority  in  his  award  not  belonging  to  him  to 
delegate. 

Kellogg,  J.  The  defendant,  on  the  24th  March,  1856,  executed 
to  the  plaintiff  a  mortgage  deed,  with  a  condition  securing  to  him 
his  support  and  maintenance  during  his  natural  life,  and  the  fulfill- 
ment of  other  provisions  for  his  benefit  in  connection  with  such  sup- 
port. This  mortgage  deed  conveyed  a  farm  of  land  which  had  been 
on  the  same  day  conveyed  by  the  plaintiff  to  the  defendant.  The 
condition  of  defeasance  contained  in  the  mortgage  deed  also  con- 
tained a  further  provision  expressed  in  these  words,  viz :  '^Or,  if  I" 
(defendant)  ^^shall  have  an  opportunity  to  sell  said  farm  and  shall 
wish  to  do  so,  I  shall  have  the  right  to  do  so  by  paying  or  securing 
to  the  said  Weeks"  (plaintiff)  ^^such  sum  and  in  such  manner  as 
the  judge  of  probate  for  the  district  of  Caledonia,  for  the  time  being, 
shall  consider  will  be  just  and  right  for  the  remainder  of  the  life  of 
the  said  Weeks  from  such  date."  In  January,  1861,  the  judge  of 
the  probate  court  for  the  district  of  Caledonia,  on  the  application  of 
the  defendant,  and  on  notice  to  the  plaintiff,  proceeded  to  hear  the 
parties  in  reference  to  the  subject  of  this  provision,  and  made  a  de- 
cision and  award  in  writing,  directing  that  the  defendant  should,  in 
the  place  and  stead  of  the  stipulations  and  provisions  contained  in 
the  mortgi^e  deed,  pay  to  the  plaintiff,  during  his  natural  life,  the 
sum  of  one  hundred  and  thirty  dollars  each  year,  at  the  Bank  of 
Caledonia,  in  Danville,  in  two  half  yearly  payments,  one  to  be  made 
on  the  first  day  of  July  and  the  other  on  the  first  day  of  January  in 
each  year,  and  the  first  payment  to  be  made  on  the  first  day  of  July, 
1861,  and  that  the  defendant  should,  within  sixty  days  from  the  date 
of  the  awar4  execute  and  deliver  to  the  plaintiff  fi  bpnd,  with  on^ 
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or  more  sureties,  to  the  acceptance  and  approval  of  the  cashier  of 
the  Bank  of  Caledonia,  whose  approval  and  acceptance  should  be  in- 
dorsed thereon,  in  the  sum  of  two  thousand  dollars,  conditioned  for 
the  faithful  performance  of  the  award,  and  that  the  said  mortgage 
deed  should  remain  in  full  force  and  virtue  to  secure  the  payments 
named  in  the  award,  and  that  the  award  should  in  no  waj  operate  to 
discharge  the  mortgage  security,  but  should  become  a  substitute  for 
the  condition  of  defeasance  contained  in  the  mortgage.  At  the  hear- 
ing before  the  judge  of  the  probate  court,  the  plaintiflf  objected  to 
any  hearing  or  adjudication  by  the  judge  in  the  matter ;  but,  the 
judge  deciding  to  proceed  with  the  hearing,  each  of  the  parties  sub- 
mitted such  evidence  and  arguments  iu  reference  to  the  defendant's 
application  as  they  chose.  The  defendant  had  fully  complied  with 
the  conditions  of  the  mortgage  deed,  up  to  the  first  January,  1861, 
and  he  has  also  fully  complied  on  his  part  with  the  terms  or  require- 
ments of  the  award  since  that  time.  The  plaintiff's  right  of  recov- 
ery in  the  action  of  ejectment  rests  on  a  breach  by  the  defendant  of 
the  condition  of  the  mortgage.  The  main  or  principal  question  in 
this  action  is,  whether  this  award  was  valid  and  binding,  so  as  to 
substitute  a  different  mode  for  the  performance  of  the  condition  of 
the  mortgage  by  the  defendant.  If  it  was  valid,  there  was  no  breach 
of  the  condition  of  the  mortgage  by  the  defendant ;  but  if,  for  any 
cause,  it  was  invalid  or  inoperative,  then  the  defendant  has  ever 
since  the  first  January,  1861,  failed  to  comply  with  the  requirements 
of  the  mortgage,  and  the  plaintiff  is  entitled  to  recover.  This  ac- 
tion was  commenced  on  the  16th  May,  1861,  and  it  was  admitted  by 
the  defendant  in  his  testimony  on  the  trial,  as  appears  from  the  min- 
utes of  the  presiding  judge,  which  are  referred  to  as  a  part  of  the 
case,  that  the  plaintiff,  before  the  commencement  of  the  suit,  called 
on  him  to  provide  for  his  maintenance  and  support,  agreeably  to  the 
original  provisions  of  the  mortgage  deed. 

The  conditions  upon  which  the  judge  of  the  probate  court  was 
authorized  to  act,  in  ascertaining  and  awarding  in  respect  to  a  sub- 
stituted performance  of  the  condition  of  defeasance  were,  that  the 
defendant  should  have  an  opportunity  to  sell  the  farm,  and  should 
wish  to  do  so.  No  question  is  made  in  respect  to  the  existence  of  a 
desire  on  the  part  «f  the  defendant  to  sell  the  farm,  at  the  time  when 
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he  made  the  applicatioD  to  the  judge  of  the  probate  court  which  led 
to  the  hearing  of  which  this  award  was  th^  result ;  and  this  limits 
the  inquiry  upon  this  point  to  the  question  whether  the  defendant 
then  had  an  opportunity  to  sell  the  farm.  It  did  not  appear  that  the 
defendant  had  made  any  contract  with  any  person  to  sell  the  farm, 
or  that  he  had  any  specific  offer  from  any  person  for  the  purchase  of 
the  farm,  or  that  there  was  any  evidence  i>efore  the  judge  of  the 
probate  court  on  that  subject.  We  think  that  the  judge  of  the  pro* 
bate  court  wa^  not  authorized  to  act  on  the  defendant's  application 
except  upon  the  concurrence  of  both  conditions,  and  that  it  was  es- 
sential to  the  validity  of  the  proceeding  before  him  that  the  defend- 
ant should  have  had  an  opportunity,  as  well  as  a  desire,  to  sell  the 
farm.  This  condition  is  stipulated  for  as  the  first  and  principal  con- 
dition on  which  the  judge  is  authorieed  to  act,  and  its  existence  must 
be  established  before  any  foundation  can  be  considered  as  laid  for 
any  action  by  him.  We  must  give  some  meaning  to  these  words  in 
the  condition  of  defeasance,  and  the  expression  is  wholly  nugatory, 
or  without  meaning,  unless  it  is  treated  as  the  statement  of  an  es^ 
sential  condition  for  tCaj  proceeding  to  substitute  a  different  mode  of 
performing  the  condition  of  defeasance*  The  award  itself  being 
silent  in  respect  to  any  proof  of  the  existence  of  thb  condition,  the 
defendant  cannot  stand  upon  the  award  without  furnishing  proof  that 
this  condition  actually  existed  when  he  made  his  application  to  the 
judge.  Without  such  proof,  the  entire  proceeding  before  the  judge 
was  wholly  unauthorized,  and  was  destitute  of  any  foundation  upon 
which  it  could  rest  for  support.  This  defect  in  the  proof  is,  as  we 
regard  it,  fatal  to  the  award,  and  renders  it  wholly  inoperative.  But 
thb  is  not  the  only  objection  to  its  validity.  The  condition  of  de- 
feasance provides  that  the  judge  of  the  probate  court,  whenever  he 
may  properly  act  on  the  subject,  shall  decide  in  respect  to  the  '^man- 
ner" in  which  the  substituted  security  shall  be  given,  and  he  is  not 
authorized  to  delegate  any  part  of  his  power  or  discretion  to  any 
other  person.  It  would  seem,  therefore,  that  the  provision  in  the 
award,  requiring  the  bond  which  was  executed  by  the  defendant  to 
the  plaintiff  to  be  accepted  and  approved  by  the  cashier  of  the  Bank 
of  Caledonia,  conferred  upon  the  cashier  a  trust  or  discretion  which, 
by  the  condition  of  defeasance,  was  vested  in  the  judge  ah)ne,  and 
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which  was  incapable  of  being  shifted  or  delegated  to  any  other  per^ 
son.  The  award  required  that  this  bond,  when  executed  and  ap- 
proved bj  the  cashier  should  be  delivered  to  the  plaintiff;  but  the 
bond  appears  to  have  been  left  with  the  cashier,  and  there  is  no  fact 
stated  from  which  we  can  infer  that  it  was  delivered  to  the  plaintiff, 
or  even  that  the  plaintiff  had  any  notice  that  it  had  been  executed, 
or  was  in  readiness  for  delivery.  But,  treating  the  requirements  of 
the  award  as  fully  complied  with  by  the  defendant,  the  case  is  not 
relieved  from  the  objection  that  the  conditions  upon  which  the  judge 
of  the  probate  court  was  authorized  to  act  are  not  shown  to  have 
existed.  Without  this  proof,  his  proceedings  were  unauthorized, 
and  cannot  be  supported. 

We  find  nothing  in  the  case  showing  that  the  plaintiff  consented  to 
the  award,  or  that  he  should  be  held  as  estopped  from  resisting  it. 
The  bill  of  exceptions  states  that  his  counsel,  at  the  time  when  the 
award  was  made,  said  in  his  presence  that  **'  they  were  satisfied,  and 
had  come  out  better  than  they  had  expected."  But  this  is  a  mere 
detail  of  evidence  tending  to  show  the  fact,  and  is  not  a  finding  in 
respect  to  the  fact  itself ;  and  we  do  not  think  that  the  plaintiff's 
silence  when  this  remark  was  made,  was  equivalent  to  such  an  ac- 
ceptance of  the  award  as  would  change  his  rights  under  the  mort- 
gage. 

These  conclusions  necessarily  lead  to  a  reversal  of  the  judgment 
for  the  defendant  in  the  action  of  ejectment.  But  it  very  distinctly 
appears  that  the  defendant  has  fully  complied  with  the  requirements 
of  the  award  in  respect  to  the  substituted  performance  which  the 
award  provided  for  in  the  place  of  the  condition  of  the  mortgage, 
and  we  find  no  reason  to  doubt  his  good  faith  in  believing  the  award 
to  be  valid  and  binding.  His  breach  of  the  condition  of  the  mort- 
gage is  therefore  to  be  regarded  as  unintentional,  or  purely  techni- 
cal ;  and  a  court  of  equity  would  relieve  him  from  a  forfeiture  of 
the  estate  on  such  terms  as  would  provide  for  the  plaintiff  a  fall 
compensation  and  indemnity  for  all  which  he  has  lost  by  reason  of 
the  breach  complained  of.  Attstin  v.  Austin  and  Raymond^  9  Vt. 
420  ;  Henry  v.  Tupper  et  aZ.,  29  Vt.  358.  In  making  such  a  com- 
pensation to  the  plaintiff  for  the  damages  occasioned  to  him  by  the 
breach  of  the  condition  of  the  mortgage  as  would  be  just  and  equit- 
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«ble,  the  defendant  should  be  allowed  again  to  stand  upon  his  rights 
under  the  mortgage.  In  the  present  posture  of  the  case,  the  judg- 
ment of  the  county  court  in  the  action  of  ejectment  is  reversed,  and 
the  cause  will  be  remitted  to  that  court  for  a  new  trial. 

The  only  questions  which  are  now  made  by  the  plaintiff  in  the 
action  on  book  account  relate  to  the  items  of  his  account  against  the 
defendant  numbered  from  9  to  12,  inclusive,  and  to  his  account 
against  the  defendant  contained  in  the  paper  marked  E.  Thbse  are 
charges  for  money  paid  for  keeping  and  shoeing  the  plaintiff's  horse, 
and  for  repairs  on  the  plaintiff's  wagon,  which,  as  the  plaintiff 
claims,  it  was  the  duty  of  the  defendant  under  the  condition  of  the 
mortgage  to  defray.  If  this  claim  is  well  founded,  it  would  give  the 
plaintiff  no  right  to  make  a  charge  on  book  account  against  the  de- 
fendant for  what  is,  in  substance  a  breach  of  the  condition  of  the 
mortgage,  and  these  items  cannot  be  considered  as  proper  subjects  of 
book  account  on  any  hypothesis  which  the  plaintiff  suggests.  They 
were  properly  disallowed  by  the  county  court.  In  respect  to  the  ac- 
count contained  in  the  paper  marked  £.,  the  auditor  reports  that  the 
whole  of  it,  except  a  single,  item, ''  accrued  more  than  six  years  ago, 
without  credit  or  a  new  promise,"  and  that  the  defendant  claimed 
that  it  had  been  settled,  and  that  he  relied  on  the  statute  of  limita- 
tions as  a  defence  against  it,  and  the  auditor  further  states  that  he 
did  not  examine  the  merits  of  the  charges,  "especially  as  they  were 
not  insisted  on  by  the  plaintiff's  counsel."  No  question  arises  on 
the  auditor's  report  in  respect  to  the  excepted  item.  The  statement 
of  the  auditor  that  the  account  "accrued  more  than  six  years  ago*' 
must  be  regarded  as  lacking  precision  and  certainty  in  respect  to  the 
time  when  it  did  in  fact  accrue,  and  leaves  the  question  in  doubt. 
The  expression,  literally  interpreted,  would  imply  that  it  accrued 
more  than  six  years  before  the  making  of  the  report,  and  this  would 
not  be  sufficient  to  show  that  the  account  was  barred  by  the  statute. 
To  make  the  statute  of  limitations  applicable,  it  should  appear  that 
the  account  accrued  more  than  six  years  before  the  comjnencement  of 
the  action.  We  have  not  thought  it  necessary  to  send  the  report 
back  to  the  auditor  for  an  amendment  or  a  more  specific  finding  in 
this  particular,  inasmuch  as  we  regard  the  plaintiff's  claim  for  these 
charges  as  controlled  by  the  finding  that  they  were  not  seriously 
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insisted  on  by  his  oonnsel  at  the  hearing  before  the  aaditor.  If  thej 
were  not  then  urged  seriously  and  in  good  faith  as  a  groand  of  claim, 
the  plaintiff  cannot  now  complain  that  they  were  disregarded  by  the 
auditor.  There  was  no  error,  on  the  facts  report^,  in  treating  these 
diarges  as  waived  or  abandoned  by  the  plaintiff;  and  we  find  no 
error  in  the  judgment  rendered  by  the  county  court  in  favor  of  the 
defendant  on  the  report  of  the  auditor.  That  judgment  is  accord- 
ingly affirmed. 


CiBUS  Pebbin  r.  John  Gabfield,  Russell  C.  Garfield,  Bekj. 
Patch,  Joseph  Patch,  and  Hatden  Patch. 

Adverse  Fosieseion*    Preeer^ian.    JBaeement.    Evidence. 

Where  a  right  has  been  acquired  by  adverse  eDJoymeDt,  It  will  not  be  deflMfted  by 
a<kinic  for  and  obtaining  a  lioenee  fbr  a  oontlnaed  om  Arom  the  owner  of  tiie 
servient  tenement;  but  this  would  be  evidence  tending  to  prove  that  the  previons 
poeaesslon  was  not  adverse,  or  under  a  claim  of  right. 

In  1833  F.  erected  a  mill  about  a  mile  fhim  the  defendants'  pond  and  entered  into 
the  use  and  occupancy  of  a  dam  and  flume,  previously  built  by  C.  at  the  outlet 
of  the  pond  to  supply  his  mill  which  formerly  stood  near  the  site  of  F/s  mill, 
and  continued  so  to  use  It  for  eighteen  years.  His  mill  was  almost  wholly  de- 
pendent on  the  water  obtained  by  means  of  the  dam  and  flume  for  its  supply. 
H<ld,  that  in  the  absence  of  proof  that  F.,  or  C.  or  his  successors  ever  procured 
any  license  to  erect  or  keep  up  said  dam,  or  ever  acknowledged  any  title  in  any 
one,  the  county  court  were  warranted  in  finding  F.'s  use  adverse. 

Bdd  also,  that  the  county  court  were  warranted,  under  the  circumstances  of  this 
case,  in  finding  that  the  owners  of  the  servient  tenement  had  notice  of  such  use. 

The  presumption  of  notice  was  not  rebutted  by  the  fact  that  the  lands  about  the 
pond  were  wild  and  uncultivated  until  1850. 

EM,  that  the  easement  would  pass  with  the  mill  in  a  sale  of  the  latter  notwith- 
standing its  character  and  distance  firom  the  mill. 

Trespass  for  removing  a  dam  and  flame.  Plea,  the  general 
issne,  and  trial  by  the  court,  June  Term,  1862,  Caledonia  County, 
Poland,  Cb.  J.,  presiding. 

The  following  facts  appeared  from  the  evidence.  There  is  a  small 
natural  pond  in  the  west  part  of  Wheelock,  from  which  runs  a  small 
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stream  emptjing  into  Lamoille  River.  In  1821  one  Cooke  erected  a 
saw^^mill  in  Goshen  Gore  on  said  stream,  about  a  mile  below  the  out- 
lot  from  said  pond,  and  the  next  year  erected  a  dam  across  said 
stream  at  the  outlet  of  the  pond*  which  raised  the  water  m  the  pond 
about  three  feet.  He  also  built  a. flume  and  gate  at  the  outlet  so  that 
the  water  from  the  pond  could  be  drawn  off  at  pleasure  for  the  use 
of  the  miU.  The  stream  was  so  small  and  so  little  water  raised  by 
the  dam  at  the  mill  that  except  in  high  water  but  little  use  could  be 
made  of  the  mill  except  for  the  supply  obtained  by  drawing  off  the 
water  accumulated  by  the  dam  at  the  pond.  Cooke  and  his  success- 
ors kept  up  this  mill  and  the  dam  at  the  pond  for  about  ten  years, 
when  the  mill  was  burned.  In  1888  one  Foster  erected  a  mill  on  the 
same  stream  about  sixty  rods  above  the  Cooke  mill  on  another  lot  in 
Goshen  Gore,  and  went  into  the  use  and  occupancy  of  the  dam  and 
flume  at  the  outlet  for  his  mill  in  the  same  manner  Cooke  had  done. 
It  did  not  appear  that  there  was  any  contract  or  privity  between  Fos- 
ter and  the  owner  of  the  Cooke  mill,  as  to  the  dam  and  flume  at  the 
outlet.  Foster  kept  up  and  used  his  mill  for  eighteen  years,  and  dur- 
ing all  the  time  kept  up  and  used  the  dam  and  flume  at  the  outlet  in 
connection  with  it.  AH  the  land  about  the  pond  during  all  this 
period  up  to  1850  was  unoccupied  and  wild.  It  did  not  appear  that 
Cooke  or  his  successors,  or  Foster  ever  procured  any  license  or  per- 
mission from  any  one  to  erect  or  keep  up  said  dam  or  that  they  ever 
acknowledged  any  title  in  any  one,  nor  was  there  any  evidence  of 
what  right  they  claimed  to  keep  up  said  dam  except  what  may  be 
legally  inferred  from  their  continued  use  and  occupation  of  it  for  this 
period  of  time.  The  town  of  Wheelock  was  chartered  to  Dartmouth 
College,  The  defendant  John  Garfield  purchased  the  lot  on  which 
the  outlet  of  said  pond  is  situated  in  the  spring  of  1850,  and  entered 
into  possession  of  it  in  June,  1850,  and  the  other  defendants  about 
the  same  time  purchased  and  entered  into  possession  of  other  lots 
bordering  on  the  pond. 

.  The  defendants  purchased  their  lands  of  one  Loomis,  and  it  was 
conceded  that  the  title  of  Loomis  was  derived  from  the  college,  but 
when  the  college  parted  with  the  title  did  not  appear.  On  the  border 
of  the  pond  is  a  considerable  q^uantity  of  low  flat  land,  which  is 
flowed  and  injured  by  raising  the  water  of  the  pond  three  feet  above 
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its  natural  level,  and  some  of  this  flat  land  is  included  in  the  lots  of 
each  of  the  defendants.  In  1850  or  1851  Foster  sold  and  conveyed 
his  mill  to  one  Rufus  W.  Smith  who  went  immediately  into  posses* 
sion  of  it,  and  occupied  it  for  about  two  years,  when  he  sold  and 
conveyed  the  mill  to  the  plaintiff  who  went  into  possession  and  has 
owned  and  occupied  it  ever  since.  About  the  time  Smith  purchased 
the  mill,  the  dam  or  a  portion  of  it  had  been  carried  out  by  the  water. 
John  Garfield,  one  of  the  defendants,  testified  as  follows  in  relation 
to  the  rebuilding  of  the  dam  by  Smith,  and  subsequently  by  the 
plaintiff,  and  the  court  found  the  facts  to  be  as  testified  by  him : 
*^  Smith,  who  owned  the  mill,  came  to  me  and  wanted  to  buy  the 
privilege  of  rebuilding  the  old  dam.  I  refused  to  sell,  but  told  him 
he  might  rebuild  the  dam,  but  when  it  became  a  damage  to  me  he 
must  remove  it.  He  said  that  was  all  he  wanted,  and  that  before  he 
began  to  rebuild  it  he  would  put  the  agreement  in  writing.  I  had 
not  then  cleared  to  the  pond.  Smith  continued  to  occupy  the  mill 
two  or  three  years  and  then  sold  to  Mr.  Perrin.  Six  years  ago  last 
October  a  freshet  washed  out  the  dam  Smith  had  built.  Perrin  came 
to  me  for  privilege  to  repair  the  old  dam.  I  told  him  he  might  have 
the  same  privilege  Smith  had,  with  one  exception,  that  he  must  draw 
the  pond  down  the  1st  of  June  and  keep  it  down  till  after  haying,  so 
I  could  cut  the  grass  on  the  pond.  He  lived  up  to  the  agreement  for 
two  years.  He  then  claimed  to  hold  by  possession,  and  when  he 
came  on  to  repair  the  dam,  I  forbid  him,  so  as  to  hold  my  claim  on 
Loomis." 

On  the  27th  of  November,  1861,  the  defendants  removed  the  flume 
and  enough  of  the  dam  to  allow  the  water  in  the  pond  to  sink  to  its 
natural  level  and  it  has  so  remained  ever  since.  The  effect  of  this 
was  to  make  the  plaintiff's  mill  unable  to  run  for  most  of  the  time 
since,  and  if  the  plaintiff  cannot  avail  himself  of  the  water  of  the 
pond  by  raising  it  as  before,  to  render  his  mill  nearly  valueless. 

Upon  the  above  facts  the  court,  pro  formay  adjudged  that  the 
plaintiff  was  entitled  to  recover,— to  which  the  defendants  ex- 
cepted. 

Feck  &  Colby  and   Crec,  for  the  defendants,  maintained 

that  the  character  of  Foster's  use  and  occupancy  is  not  such  as 
to  give  title.     It  is  not  found  to  have  been  with  claim  of  right,  but 
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simplj  poBiession  unexplained.  The  affirmative  is  on  the  plaintiff 
to  show  title  and  he  must  couple  the  proof  of  occupancy  with 
proof  that  it  was  under  some  claim  of  title.  Sargent  v.  Ballard^  9 
Pick.  254. 

The  possession  must  be  per  patieniiam  domini.  The  owner  of  the 
servient  estate  must  have  knowled^  of  it  Eapgood  v.  Burt^  4  Vt. 
160 ;  Jackson  v.  SeUick,  8  Johns.  202  ;  1  Ind.  129  ;  1  Hill  Ab.  28  ; 
2  t&.  52  ;  Gale  &  W.  on  Easements,  75  ;  Oray  v.  Bond^  2  Brad.  & 
B.  670  ;  Betha  v.  Turner,  1  Greenl.  115  ;  WUson  v.  Storer,  9  S.  & 
R43. 

From  such  entry  by  a  naked  trespasser  no  ouster  of  the  true  owner 
is  presumed.  Hence  no  right  of  action  accrues  to  the  owner  and 
the  statute  bar  does  not  begin  to  run.  Prop,  Society  v.  Fawlet,  4 
Peters. 

The  mere  right  to  erect  a  dam  is  in  its  nature  temporary  and  ex- 
pires with  the  d^cay  of  the  dam,  and  its  exercise  is  no  evidence  of 
claim  of  permanent  right.     Hepburn  v.  McdoneU,  17  S.  &  R.  388. 

Foster's  right  was  never  conveyed  to  the  plaintiff.  It  was  not  ap- 
purtenant.    And  was  not  claimed  by  the  plaintiff's  grantor.  Smith. 

The  right  became  extinct  by  the  act  of  the  plaintiff  and  his  grantee 
in  accepting  a  conditional  privilege  to  build  and  maintain  the  dam 
aaer  it  was  lost.  2  Hill  Ab.  54 ;  Gale  &  W.  265  &  n. ;  8  Kent's 
Com ;  Williams  v.  Waikinsy  8  Peters  52 ;  Oreeno  v.  Munson^  9 
Vt.  40. 

It  is  only  by  analogy  to  statute  of  limitation  that  incorporeal  rights 
are  acquired.  But  the  analogy  is  wanting  in  the  case  of  Dartmouth 
College.  And  see  Prop.  Society  v.  PawUtj  4  Peters  505  ;  David  v. 
Northy  11  East,  372. 

B.  N,  Damsy  for  the  plaintiff,  cited  to  the  point  that  long  contin- 
ued possession  affords  presumptive  evidence  of  title.  University  of 
Vermont  v.  Reynolds,  8  Vt  558  ;  Knights  v.  Heaton,  22  Yt.  480 ;  8 
Starkie  Ev.  915;  Johnson  y.  Ireland,  11  East,  279;  Townsendy. 
Downer^s  Estate,  82  VL  205  ;  Hazard  v.  Martin,  2  Vt  77 ;  Doolittle 
y.Holton,  28  Vt.  819  ;  SeUick  v.  Starr,  5  Vt.  255  ;  Bicordy.  WiUiams, 
7  Wheat.  50. 

This  presumption  arises  after  fifteen  years  uninterrupted  enjoyment 
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in  analogy  to  the  statute  of  limitations.     Shumway  v.  Simans^  1  Vu 
53  ;  Angel  on  Water  Courses,  p.  213,  §§  203,  204. 

To  the  point  that  the  possession  of  Foster  was  open  and  notorious 
80  as  to  put  the  owner  of  the  land  on  his  guard.  Angell  on  Lim., 
S§  891-2,  895,  398,  400. 

The  title  to  the  easement  being  in  Foster  the  deed  of  the  mill  car- 
ried with  it  all  the  necessary  incidents  for  its  use,  and  Smith  took 
Foster's  right  and  the  plaintiff  Smith's.  Angel  on  Water  Courses, 
S  153  et  B^. 

But  it  is  said  Smith  asked  leave  of  Garfield  to  rebuild  the  dam, 
and  also  that  Perrin  got  the  same  license,  thereby  acknowledging  the 
defendant's  title. 

This  license  so  granted  to  Foster's  grantees,  might  be  a  proper 
consideration  for  the  jury  or  the  triers  of  the  facts  to  weigh  in  re- 
butting the  presumption  of  a  grant,  and  could  only  be  weighed  in 
that  light  and  by  giving  judgment  for  the  plaintiff  the  court  below 
determined  the  evidence  against  the  defendants,  and  it  is  not  in  the 
province  of  this  court  to  say  the  fact  was  improperly  found.  Angel 
on  Water  Courses,  §  168,  173  ;  Bicard  v.  WtUiams,  7  Wheat.  106 ; 
Jackson  ex  Detn.  White  v.  Ann  (7ary,  16  Johns.  303. 

PfiOK,  J.  The  defendants  are  sued  for  removing  a  dam  and  flume 
at  the  outlet  of  a  natural  pond  in  Wheelock.  The  dam  and  flume 
was  situate  on  the  land  of  the  defendant  John  Garfield.  He  and  the 
other  defendants  were  at  the  time  of  the  trespass  complained  of 
owners  of  land  bordering  on  the  pond,  and  the  effect  of  the  dam  was 
to  raise  the  water  in  the  pond  about  three  feet  above  its  natural 
level  and  cause  it  to  flow  the  low  lauds  of  the  defendants  to  their 
injury. 

The  question  is  whether  the  plaintiff  or  those  under  whom  he 
claims  title  had  acquired  an  easement  which  justified  him  in  keeping 
up  the  dam  for  the  use  of  his  mill  situate  about  three-fourths  of  a 
mile  below  the  dam,  on  a  stream  flowing  from  this  pond.  The  plain- 
tiff's title  or  right  to  keep  up  the  dam  rests  on  adverse  enjoyment  of 
the  easement  in  connection  with  the  use  and  occupancy  of  his  mill. 
In  order  to  make  out  such  right  it  is  necessary  for  the  plaintiff  to 
prove  an  uninterrupted  adverse  enjoyment  of  the  easement  for  a  pe- 
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riod  of  fifteen  jears  by  himself  or  his  predecessors  in  title,  or  bj  both 
combined. 

To  make  out  the  requisite  period  of  time,  the  plaintiff  can  have  no 
benefit  from  the  user  of  Cooke,  who  erected  thb  dam  and  kept  it  up 
from  1822  to  1882,  when  the  mill  Cooke  erected  in  1821  was  burned, 
because  the  case  shows  that  there  was  no  privitj  between  Foster, 
who  erected  the  plaintiff's  mill  in  1888,  and  Cooke.  But  it  appears 
that  in  1888  Foster  erected  the  mill  now  owned  bj  the  plaintiff  on 
the  same  stream,  about  sixty  rods  above  the  site  of  Cooke's  mill,  on 
another  lot  in  Goshen  Gore,  and  went  into  the  use  and  occupation  of 
the  dam  and  flume  at  the  outlet  in  the  same  manner  that  Cooke  had 
done,  and  that  he  kept  up  and  used  his  mill  for  eighteen  years,  and  dur- 
ing all  the  time  kept  up  and  used  the  dam  and  flume  at  the  outlet  of 
the  pond  in  connection  with  it.  In  1850  or  1851  Foster  sold  and 
conveyed  the  mill  to  Smith  who  occupied  it  for  about  two  years, 
when  he  sold  and  conveyed  it  to  the  plaintiff  who  has  owned  and  oc- 
cupied it  ever  since.  This  shows  an  enjoyment  of  the  easement  a 
sufficient  length  of  time,  exclusive  of  the  time  that  Cooke  and  his  suc- 
cessors in  title  enjoyed  it,  to  acquire  a  right  coextensive  with  such 
enjoyment,  if  the  user  has  the  other  legal  characteristics  necessary  to 
gain  the  right.  But  it  is  insisted  that  the  user  was  not  adverse,  or 
under  a  claim  of  right,  and  therefore  no  right  was  acquired.  The 
leave  granted  by  the  defendant  John  Garfield  to  Smith,  about  the 
commencement  of  Smith's  occupancy,  is  sufficient  to  destroy  the  ad- 
verse character  of  Smith's  enjoyment ;  and  the  same  is  true  as  to 
the  first  two  years  of  the  plaintiff's  enjoyment,  up  to  the  time  the 
plaintiff  asserted  his  right,  and  notified  the  defendant,  as  stated  in 
the  case.  This  interrupted  the  adverse  enjoyment  of  the  easement, 
and  fifteen  years  did  not  elapse  between  the  termination  of  Foster's 
user,  and  the  notice  by  the  plaintiff  to  John  Garfield  that  he  claimed 
the  right  in  question.  The  question  then  must  turn  on  the  eighteen 
years  enjoyment  of  the  easement  by  Foster.  It  is  claimed  by  the 
defendants'  counsel  that  that  was  not  adverse  or  under  a  claim  of 
right.  It  is  insisted  that  the  leave  asked  by  Smith  about  1851,  and 
by  the  plaintiff  about  two  years  after,  and  granted  by  John  Garfield, 
destroys  the  adverse  character  of  Foster's  previous  enjoyment  of  the 
easement.    But  if  Foster  had  already  acquired  the  right,  this  license 
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asked  and  granted  has  not  the  effect  in  law  to  defeat  it.  It  is  evi- 
dence tending  to  show  that  the  previous  user  hj  Foster  was  not  ad- 
verse or  under  a  claim  of  right ;  hut  it  is  evident  that  the  court  did 
not  so  find  the  fact.  This  is  evident  from  the  statement  in  the 
exceptions,  that  '^  it  did  not  appear  that  Cooke  or  his  successors,  or 
Foster,  ever  procured  anj  license  or  permission  from  any  one  to  erect 
or  keep  up  the  dam,  or  that  they  ever  acknowledged  any  title  in  any 
one,  nor  was  there  any  evidence  of  what  right  they  claimed  to  .keep 
up  the  dam,  except  what  may  be  legally  inferred  from  their  contin- 
ued use  and  occupancy  of  it  for  this  period  of  time." 

The  general  rule  is  that  the  enjoyment  of  an  easement  of  this 
character  is  presumed  to  be  adverse  unless  something  appears  to 
rebut  that  presumption.  This  is  the  general  rule,  when  there  is  Ho 
express  evidence  that  the  user  was  accompanied  by  a  claim  of  right, 
and  no  express  evidence  of  a  disclaimer  of  the  right  by  the  party 
enjoying  the  easement.  There  are  some  cases  where  the  user  is  of 
such  a  character,  and  the  circumstances  attending  it  are  such,  as  to 
show  that  it  was  a  mere  privilege  enjoyed  by  leave  of  the  proprietor 
of  the  servient  tenement,  express  or  implied,  and  not  adverse.  These 
cases  are  exceptions  to  the  general  rule,  and  peculiar  in  their  char- 
acter. This  case  comes  within  the  rule  and  not  within  the  exception. 
The  fact  that  Foster  incurred  the  expense  of  erecting  the  mill  which, 
as  the  case  shows,  was  almost  worthless  without  this  easement,  tends 
strongly  to  show  that  he  either  had,  or  claimed  the  right,  to  the  ease- 
ment, or  intended  to  enjoy  it  in  defiance  of  the  owner  of  the  servient 
tenement.  The  court  were  warranted  by  the  evidence  in  finding 
that  the  user  of  Foster  was  adverse,  and  it  must  be  intended  that 
they  did  so  find,  as  this  fact  is  necessary  to  warrant  the  judgment 
they  rendered. 

It  is  insisted  that  the  case  shows  no  notice  to  the  owners  of  the 
servient  tenement  or  lands,  and  that  without  proof  of  such  notice  no 
such  acquiescence  on  the  part  of  such  owners  is  shown,  as  is  nece^ 
sary  to  the  acquirement  of  an  easement.  The  cases  are  rare  and 
peculiar  where  proof  of  notice  has  been  held  necessary.-  The  gen- 
eral current  of  the  authorities  is  the  other  way.  Whether  they  pro- 
ceed upon  the  ground  that  notice  is  unnecessary,  or  on  the  ground 
that  notice  is  to  be  presumed,  it  is  not  necessary  in  this  case  to  de* 
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cide,  because  in  this  case,  not  only  is  ther«  nothing  to  rebut  the  pre« 
sumption  of  notice,  but  the  circumstances  are  strong  to  show  actual 
notice.  The  erection  of  a  structure  so  obrious  and  palpable  as  a 
dam  and  flume,  and  the  use  of  it  such  length  of  time  hj  means  of  a 
gate  at  the  outlet,  to  supply  the  mill,  could  hardly  be  otherwise  than 
notorious  in  the  vicinity,  and  would  not  be  likely  long  to  escape  the 
observation  of  the  proprietor  of  the  lands  on  which  they  were  situ- 
ate and  which  were  thereby  injuriously  affected.  It  is  true  the  lands 
about  that  pond  were  wild  and  uncultivated  till  1850,  but  this  is  not 
sufficient  to  rebut  the  presumption  of  notice.  It  is  urged  that  Dart- 
mouth College,  the  original  grantees  of  the  town  of  Wheelock,  would 
not  be  likely  to  know  of  the  erection  of  the  dam,  but  it  does  not 
appear  that  the  College  owned  the  land  at  the  time  the  dam  was 
erected  or  while  Foster  or  his  successors  were  using  it  The  case 
shows  that  the  defendants  purchased  their  lands  of  Loomis  about 
1850,  and  that  the  title  came  originally  from  Dartmouth  College ; 
but  the  case  further  states  that  it  did  not  appear  when  the  College 
parted  with  the  title.  For  aught  that  appears,  Loomis  or  some  prior 
purchaser  in  the  chain  of  title  from  the  College,  owned  the  lands 
during  the  whole  period  of  the  user,  and  lived  in  the  immediate  vi- 
cinity. Under  these  circumstances  the  court  were  warranted  in  find- 
ing the  fact  of  notice,  and  it  must  be  taken  that  the  court  did  so  find, 
if  notice  is  material.  We  have  therefore  no  occasion  to  decide  what 
the  effect  would  be  if  it  appeared  that  the  proprietor  of  the  servient 
tenement  lived  at  a  great  distance  and  had  no  knowledge  of  the  erec- 
tion of  the  dam.  We  are  not  prepared  to  say  that  such  proof  would 
have  defeated  the  plaintiff's  right  to  the  easement.  It  is  sufficient 
to  say  that  we  have  no  occasion  to  decide  the  question. 

It  is  claimed  by  the  defendants  that  as  the  rule  of  law  giving  a 
party  a  right  to  an  easement  by  fifteen  years'  adverse  enjoyment,  is 
adopted  from  analogy  to  the  statute  of  limitations  under  which  title 
to  real  estate  is  acquired  by  fifteen  years  adverse  possession,  the 
exceptions  in  the  statute  applicable  to  the  latter  apply  equally  to  the 
former.  This  question  it  is  unnecessary  to  decide,  because  a  party 
who  relies  on  an  exception  in  the  statute  of  limitations  must  show 
such  facts  as  bring  the  case  within  the  exception  relied  on.  It  ap- 
pears by  the  charter  of  the  town  to  Dartmouth  CoUege,  that  the  land 
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was  grmnted  to  a  public  charitable  use,  and  Bueh  lands  are  excepted 
from  the  operation  of  the  statute ;  but  the  College  had  the  power  of 
sale,  and  as  already  stated,  the  case  shows  that  it  did  not  appear  at 
what  time  the  College  parted  with  the  title.  This  exception  in  the 
statute  did  not  apply  to  the  land  after  the  College  sold  and  conveyed 
it.  To  entitle  the  defendants  to  the  benefit  of  this  exception  it  was 
incumbent  on  them  to  show  that  the  College  still  owned  the  land  at 
least  during  some  portion  of  the  fifteen  years  during  which  Foster 
was  in  the  enjoyment  of  the  easement,  and  by  which  user  it  is 
claimed  by  the  plaintiff  that  he,  Foster,  acquired  the  right. 

It  is  claimed  also  on  the  part  of  the  defence  that  the  easement  is 
of  such  a  character  and  so  distant  from  the  mill  that  it  would  not 
pass  by  a  conveyance  of  the  mill,  and  that  therefore  whatever  right 
to  the  easement  Foster  had  acquired,  it  did  not  pass  by  his  deed  of 
the  mill  to  Smith,  and  by  Smith's  deed  to  the  plaintiff.  The  case 
shows  that  the  principal  supply  of  water  to  run  the  mill  was  by 
means  of  this  dam,  and  that  by  the  privation  of  it  the  mill  is  ren* 
dered  almost  valueless.  The  general  rule  of  law  is,  that  whenever 
a  party  grants  a  thing  he  by  implication  grants  whatever  is  incident 
to  it  and  necessary  to  its  beneficial  enjoyment.  The  incident  goes 
with  the  principal  thing.  This  principle  is  especially  applicable  to 
water  privileges  in  grants  of  mills  and  factories  dependent  on  a  flow 
of  water  for  motive  power.  It  is  said  this  dam  or  easement  is  too  - 
far  distant  to  pass  by  a  conveyance  of  the  mill.  But  the  idea  and 
definition  of  an  easement  incident  to  real  estate  granted,  is  a  privi- 
lege off  and  beyond  the  local  boundaries  of  the  land  or  tenement 
conveyed.  There  is  always  a  dominant  and  a  servient  tenement. 
It  is  not  necessary  that  they  should  be  contiguous  to  each  other* 
The  proximity  of  the  one  to  the  other  is  of  little  comparative  impor- 
tance in  determining  the  question  whether  the  easement  passes  by  a 
conveyance  of  the  dominant  tenement.  It  depends  rather  upon  the 
nature,  character  and  purpose  of  the  easement,  its  relation  to  the 
subject  matter  of  the  grant,  its  accustomed  use  in  connection  with 
it,  and  its  necessity  to  the  value,  and  to  the  beneficial  and  conven- 
ient use  of  the  premises  granted.  There  is  a  necessary  connection 
between  the  mill  and  the  stream  and  fountain  of  water  which  sup- 
ply it,  and  which  had  long  been  used  in  connection  with  it    The 
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value  of  the  mill  depended  mainly  upon  this  privilege,  so  that  with- 
out it  the  mill  was  almost  worthless.  The  easement  or  privilege  in 
question  was  necessary,  if  not  indispensable  to  the  use  of  the  mill» 
was  of  great  value  to  the  grantee,  and  of  no  value  apparently  to  the 
grantor  after  he  had  parted  with  the  mill.  Under  these  circum- 
stances it  is  clear  that  the  easement  passed  with  the  milL 
Judgment  affirmed. 


i/ 


Leandeb  Hutchins  and  others  v.  George  W.  Moody. 
Evidence.     Taxes. 

Where  a  collector  levied  a  tax  on  the  land  of  IT.,  prior  to  1855,  without  levying  on 
bis  body,  (ilie  law  then  in  force  reqalrlng  the  collector  to  levy  on  the  body  before 
resorting  to  a  sale  of  the  land,)  and  testitled  In  justification  of  the  levy  that  H., 
prior  thereto,  had  left  the  state  with  the  apparent  purpose  of  remaining  abroad 
pernkanently,  and  that  the  collector  made  diii^^ent  inqairy  and  coald  not  find  that 
be  had  ever  returned  to  Vermont,  before  he  resorted  to  a  levy  on  the  land,  it  was 
held,  that  to  rebut  this  proof  evidence  was  admisnible  to  show  that  the  collector 
was  informed  and  knew  that  H.  lived  In  the  state  when  he  levied  on  the  land,  the 
question  being  whether  the  collector  might  with  due  diligence  have  arrested  H. 
for  the  taxes. 

This  is  an  action  of  covenant  broken.  Plea,  that  the  defendant 
has  kept  and  performed  his  covenant.  Trial  by  jury  and  verdict  for 
the  plaintiffs,  Washington  county,  March  Term,  1864,  Peck,  J., 
presiding. 

This  case  has  been  twice  before  the  supreme  court  on  former  occar 
sions,  and  the  cases  are  reported  in  the  30  Vt.  655,  and  34  Vt.  433, 
where  the  facts  are  fully  stated.  It  appeared  that  Oramel  Howe 
held  the  title  and  was  in  possession  of  the  premises  in  question,  in 
Waterbury,  on  the  first  of  April,  1853,  and  soon  after  sold  the  same 
to  Wra.  W.  Wells,  who  sold  to  the  defendant,  Moody,  and  Moody 
deeded  to  the  plaintiffs ;  that  certain  state,  town  and  school  taxes 
were  assessed  against  Howe  on  the  land  in  question,  as  set  in  the 
list  of  1853  ;  that  Isaac  C.  Brown  ^as  first  constable  of  Waterbury 
in  the  years  1853-4-5,  and  the  tax  bills  for  said  taxes  were  deliv- 
ered to  him  for  collection,  with  warrant9  in  due  form ;  that  ^owq 
21 
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and  his  wife  left  said  premises  and  went  to  Pennsylvania,  in  Maj, 

1853,  and  remained  there  until  some  time  in  the  month  of  January, 

1854,  when  they  returned  and  took  up  their  residence  in  Berkshire, 
in  this  state,  and  there  remained  until  April,  1856,  and  then  went 
into  the  state  of  Minnesota ;  that  Howe  lefl  no  personal  property  in 
Waterbury,  and  had  none  in  the  state,  and  was  very  poor. 

Said  Brown  testified  that  after  Howe  left  the  state,  he  did  not 
know  of  his  having' returned  into  this  state  until  the  time  of  the  first 
trial  in  this  suit ;  that  before  he  instituted  proceedings  against  said 
premises  for  the  collection  of  said  taxes,  he  made  diligent  search  for 
personal  property  belonging  to  Howe,  but  could  find  none ;  that  he 
made  diligent  inquiries  after  Howe  himself,  and  up  to  the  time  of 
the  first  trial  in  this  suit,  he  did  not  learn  that  Howe  had  returned 
to  this  state,  but  supposed  that  he  had  left  and  continued  perma- 
nently out  of  the  state.  It  appeared  that  after  making  said 
inquiries,  and  being  satisfied  that  his  only  remedy  for  the  collection 
of  said  taxes  was  by  a  sale  of  said  land,  Brown  resorted  to  a  sale  of 
the  land  for  this  purpose. 

The  defendant  offered  to  show  that  while  Howe  was  in  Berkshire, 
as  above  stated,  and  before  and  at  the  time  Brown  proceeded  against 
the  land,  it  was  generally  known  in  Waterbury  that  he  resided  there, 
and  that  Brown,  who  resided  in  Waterbury,  also  knew  it,  and  was 
80  told  before  leaving  the  proceedings  in  the  town  clerk's  office,  which 
was  objected  to  by  the  plaintiffs,  and  excluded  by  the  court, — to 
which  the  defendant  excepted. 

The  only  facts  controverted  before  the  jury  was  whether  Brown 
might  with  due  diligence  have  arrested  Howe  for  the  taxes,  or  col- 
lected them  without  resorting  to  the  land,  and  this  question  was  sub- 
mitted to  the  jury,  under  instructions  that  if  the  jury  found  that  he 
might,  the  plaintiffs  could  not  recover. 

The  court  further  told  the  jury  that  if  the  officer  knew  while  he 
had  the  rate-bills  and  warrants,  before  and  at  the  time  he  proceeded 
against  the  land,  that  Howe  lived  in  Berkshire,  it  would  not  prevent 
a  recovery  by  the  plaintiffs,  but  that  if  Howe  was  in  Waterbury  in 
1854,  and  the  officer  by  due  diligence  might  have  arrested  him,  or 
might  have  then  collected  the  tax  of  him  without  proceeding  against 
tb^  l{knd|  th^  plaintiff  could  not  recover, 
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Exceptions  were  also  taken  to  the  charge  and  ruling  of  the  court 
in  other  respects,  but  not  material  to  be  stated. 

Dillingham  &  Durante  for  the  defendant. 

O.  jH".  Smith,  for  the  plaintiffs. 

Aldis,  J.  In  all  the  former  trials  and  hearings  of  this  case  it  has 
been  held  incumbent  on  the  plaintiffs  to  show,  that  all  the  facts 
necessary  to  justify  the  collector  in  resorting  to  a  sale  of  land  for 
collection  of  the  taxes  existed,  and  all  the  statutory  requisites  to 
charge  the  land  with  the  tax,  have  been  complied  with  and  obserred 
by  the  officer  in  order  to  authorize  the  plaintiffs  in  paying  the  tax 
before  sale. 

The  statute  in  force  when  these  proceedings  were  had  required  the 
collector  of  taxes  to  levy  the  tax  first  upon  the  goods  and  chattels  of 
the  delinquent,  and  for  want  thereof  to  take  his  body  and  imprison 
him  before  resorting  to  a  sale  of  his  land.  This  statute  was  altered 
in  1855  by  authorizing  a  levy  upon  land  before  taking  the  body. 
But  as  these  proceedings  wero  under  the  old  law  it  was  the  duty  of 
the  officer  to  take  the  body,  if  the  tax-payer  was  resident  in  the  state, 
before  selling  the  land. 

To  justify  this  resort  to  a  sale  of  the  land  the  plaintiffs  showed 
that  Howe  left  the  state  in  May,  1853,  for  Pennsylvania,  with  the  ap- 
parent purpose  of  permanently  residing  abroad,  and  that  the  collector 
made  diligent  inquiry  and  could  not  find  that  he  had  ever  returned  to 
Vermont ;  that  believing  he  was  a  non-resident  he  proceeded  accord- 
ing to  the  statute  to  charge  the  land  with  the  tax,  and  did  such  acts 
as,  pursuant  to  the  decision  in  this  case  in  the  34th  Vermont  Reports, 
were  requisite  to  charge  the  land. 

It  is  admitted  in  the  case  that  Howe  did  in  fact  return  to  live  in 
Berkshire,  in  this  state,  in  January,  1854,  and  lived  there  till  1856. 
That  fact  alone  would  not  make  the  act  of  the  collector  in  proceed- 
ing to  sell  the  land  illegal,  provided  he  had  made  such  inquiry  and 
with  such  result  as  is  above  stated.  Hence  the  importance  of  prov- 
ing that  he  had  made  diligent  inquiry  for  Howe,  and  could  not  as- 
certain that  he  had  returned  to  Vermont. 

To  rebut  this  proof  the  defendant  offered  to  show  that  the  col- 
lector was  informed  and  in  fact  knew  that  Howe  lived  in  Berkshire 
wheo  be  levied  the  tax  on  the  land* 
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If  this  was  true — ^then  as  the  officer  had  the  right  to  take  Howe's 
body  in  Berkshire,  (his  authority  for  that  purpose  extending  over  the 
whole  state,) — and  as  it  was  his  duty  to  do  so  before  levying  on  the 
land,  the  evidence  should  have  been  admitted.  The  charge  of  the 
court  indicates  that  the  court  considered  the  authority  of  the  consta- 
ble in  this  respect  was  limited  to  his  own  town.  But  this  was  erro- 
neous. See  the  former  reports  of  this  case  in  the  30th  and  34th  Vt. 
and  the  Comp.  Stat.  ch.  81,  §  15. 

It  is  claimed  by  the  plaintiffs  that  the  evidence  was  rejected  upon 
the  ground  that  it  was  offered  out  of  time.  This  does  not  expressly 
so  appear,  and  we  are  informed  by  the  presiding  judge  who  signed 
the  bill  of  exceptions  that  this  claim  is  mistaken. 

In  the  exclusion  of  this  evidence  there  was  error.  For  this  rea- 
son alone  the  judgment  is  reversed  and  the  case  remanded  for  a  new 
trial. 


Sylvester  Henry  v.  Oilman  Huntley. 
Evidence.     Deposition. 

The  defendant,  an  officer,  attached  a  quantity  of  bark  as  the  property  of  one 
Blash,  it  being  in  his  tan-yard.  The  plaintiff  claimed  the  bark,  and  his  eyidence 
tended  to  show  that  he  purchased  it  of  A.  and  had  it  delivered  at  Slash's  bark 
mill  to  be  ground,  and  that  Blush  had  no  title  or  interest  in  it.  The  defendant 
claimed  that  Blush  purchased  the  bark  of  A.,  and  showed,  under  objeciion,  by 
the  brother  of  A.,  that  the  day  A.  finished  drawing  the  bark,  he,  the  witness, 
was  at  a  store  near  the  tannery  and  A.  came  from  the  direction  of  the  tannery  to 
the  store  and  showed  him  a  note  for  about  $75.  signed  by  said  Blush  and  no  one 
else.  It  appeared  from  other  evidence  that  the  price  of  said  bark  was  about  $75. 
and  that  the  last  of  it  was  drawn  about  the  time  the  witness  testified  to  seeing 
the  note.    Held,  that  the  testimony  objected  to  was  admissible. 

Where  the  mime  of  a  magistrate  by  whom  a  deposition  is  to  be  taken  is  inserted  in 
the  citation,  the  party  taking  the  deposition  cannot  have  it  taken  by  another 
magistrate. 

Trover  for  a  quantity  of  hemlock  bark.  Plea,  the  general  issue, 
and  trial  hy  jury,  September  Term,  1863,  Washington  County,  Prck^ 
J.,  presiding. 
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It  appeared  that  the  defendant  as  constable  attached  the  bark  on 
a  writ  of  attachment  in  favor  of  0.  C.  Corse  against  V.  R.  Blush, 
August  21st,  1858,  and  afterwards,  as  such  constable,  sold  it  on  an 
execution  issued  on  a  judgment  recovered  in  that  suit.  The  ques* 
lion  litigated  before  the  jury  was  whether  the  bark  at  the  time  of 
the  attachment  was  the  property  of  the  plaintiff  or  the  property  of 
Blush.  It  appeared  that  at  the  time  of  the  attachment  it  was  in  the 
tan-yard  of  said  Blush,  where  he  was  carrying  on  the  business  of 
tanning,  being  piled  up  in  said  yard  where  it  was  piled  the  winter 
previous  by  the  persons  who  drew  it,  and  of  whom  it  was  purchased 
when  so  drawn.  No  question  was  made  but  that  if  Blush  ever  was 
the  absolute  owner  of  the  bark  it  was  so  far  iu  his  possession  as  to 
have  been  attachable  as  the  property  of  Blush  at  the  time  the  defend- 
ant attached  it. 

The  plaintiff  claimed  and  introduced  evidence  tending  to  show  that 
in  the  winter  of  1857-8,  in  December  or  January,  he  purchased  a 
portion  of  the  bark  of  one  S.  B.  Atherton,  who  thereupon  delivered 
and  piled  it  in  Blush's  tan-yard,  by  the  plaintiff's  directions ;  that 
the  plaintiff  and  Atherton  then  measured  it,  and  that  he  gave  his 
note  for  it,  which  he  on  the  same  day  at  some  little  discount,  took 
up.  And  as  to  the  residue  of  the  bark  in  question  the  plaintiff 
claimed,  and  his  evidence  tended  to  show,  that  he  purchased  and  had 
it  delivered  and  measured  about  the  same  time,  in  the  same  way,  and 
then  gave  his  note  to  the  seller,  one  Riker,  and  paid  it  to  him  soon 
after.  As  to  both  lots  of  bark,  as  well  as  other  bark,  the  plaintiff's 
evidence  tended  to  show  that  he  purchased  it  for  the  purpose  of  send-^ 
ing  it  to  market,  after  procuring  it  ground  at  Blush's  bark  mill,  at 
said  tannery ;  that  Blush  had  nothing  to  do  with  the  purchase  of  it, 
and  never  had  any  title  to  or  interest  in  it. 

The  defendant  claimed  and  introduced  evidence  tending  to  show 
that  Blush  purchased  the  bark  of  Atherton  and  Riker,  instead  of  the 
purchase  being  made  by  the  plaintiff,  and  that  Blush  purchased  it  in 
his  own  right,  and  that  the  plaintiff  had  nothing  to  do  with  the  pur- 
chase, and  had  no  title  to  the  property,  except  that  as  to  the  Rtker 
bark  the  plaintiff  signed  the  note  given  for  it  with  Blush,  and  as  his 
surety  merely, — and  that  Blush  paid  a  portion  of  the  price,  and  that 
what  the  plaintiff  paid  he  paid  as  surety  for  Blush. 
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In  the  coarse  of  the  trial  the  defendant  introduced  one  N«  A.  Ath- 
erton  as  a  witness,  the  brother  of  S.  B.  Atherton,  and  offered  to 
show  bj  him  that  the  day  his  brother  finished  drawing  the  bark  to 
the  tannery,  he,  the  witness,  was  at  a  store  in  Waterbury,  a  few  rods 
from  said  tannery,  and  S.  B.  Atherton,  who  it  appeared  has  deceased, 
came  from  the  direction  of  the  tannery  to  the  store,  and  showed  him 
a  note  for  about  $75.  signed  by  V.  R.  Blush  and  no  one  else,  and 
told  him  that  he  sold  his  bark  to  Blush  and  took  that  note  for 
it.  This  was  objected  to  by  the  plaintifi''s  counsel,  and  the  court 
admitted  the  witness  to  testify  to  what  he  saw,  and  excluded  all 
that  was  told  him.  It  appeared  from  other  evidence  that  the 
price  of  the  bark  bought  of  S-  B.  Atherton  was  about  $75.  and 
the  last  of  it  was  that  drawn  about  the  time  the  witness  testified 
to  seeing  the  note.  To  this  ruling  of  the  court  the  plaintiff  ex- 
cepted. 

The  defendant  offered  in  evidence  the  deposition  of  Y.  R.  Blush, 
taken  in  Kansas,  to  which  the  plaintiff  objected,  and  introduced  a 
^py  of  the  notice  served  on  him,  left  by  the  officer  who  served  the 
notice,  and  showed  that  it  was  a  true  copy  of  the  original  notice 
issued,  and  that  no  other  notice  was  ever  issued  or  served  for  taking 
said  deposition,  and  no  other  notice  given  to  the  plaintiff.  The 
plaintiff  objected  to  the  deposition,  on  the  ground  that  the  notice  to 
take  the  deposition  before  ^'  Judge  Brockway  '*  is  too  indefinite  and 
uncertain,  not  giving  his  full  name  and  office,  and  also  because  the 
deposition  was  taken  before  another  person  and  officer  not  named  in 
the  notice. 

The  court  pro  forma  overruled  the  objection,  and  the  deposition 
was  read  in  evidence.  To  this  ruling  the  plaintiff  excepted.  Ver- 
dict for  the  defendant. 

L,  Henry  and  Wing  &  Lundy  for  the  plaintiff. 

The  testimony  of  Atherton  was  improperly  admitted.  It  had  no 
tendency  to  prove  that  the  note  was  given  to  his  brother  for  bark 
sold  Blush.  The  evidence  has  as  much  tendency  to  prove  that  Blush 
borrowed  money  of  the  witness  as  that  he  sold  him  the  bark.  It  is 
the  most  dangerous  kind  of  testimony.  If  it  has  any  tendency  to 
prove  the  issue  it  is  too  remote  to  be  admissible.  Stoa7np3cott  Mor- 
chine  Co.  V.  Walker,  2  N.  H.  457. 
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The  deposition  of  V.  R.  Blush  was  clearly  inadmissible.  FUU  r. 
Whitmy,  32  Vt.  589. 

Dillingham  (ft  Durante  for  the  defendant,  maintained  that  A.  N. 
Athertovi's  testimony  was  admissible.  HiU  v.  North,  34  Vt,  616. 
The  "  time  and  place  "  of  taking  the  deposition  was  given,  which  is 
all  the  statute  requires.  G.  S.  ch.  36,  p.  556.  If  taken  fairly  it  is 
adfnissible.  See  Alexander  y.  Alexander,  5  Barr.  277  ;  Trapnall  v. 
State  Bank,  18  Ark.  53  ;   Williams  v.  Ghadboume,  6  Cal.  559. 

Aldis,  J.  The  evidence  was  clearly  admissible.  It  was  of  facts 
which,  when  connected  with  the  other  evidence  as  to  the  amount  and 
price  of  the  bark  and  when  and  where  sold,  tended  to  show  that 
Blush  bought  the  bark.  The  declarations  of  Atherton  were  not  ad* 
mitted. 

The  statute,  (G.  S.  324,  §  6,)  directs,  that  the  citation  to  the  ad- 
verse party  to  attend  the  taking  of  a  deposition  shall  state  *'  the  time 
and  place  of  taking ;"  but  is  silent  &s  to  whether  the  name  of  the 
magistrate  by  whom  the  deposition  is  to  be  taken  shall  be  inserted  in 
it.  The  form  of  the  citation,  (G.  S.  p.  753,)  supposes  that  the  magis- 
trate who  is  to  take  the  deposition  issues  the  notice,  and  says  ''  to  ap- 
pear be/ore  me."  The  general  practice  in  the  state  has  been,  we  think, 
to  insert  the  name  of  the  magistrate  in  the  notice ;  but  it  has  not 
been  the  universal  and  uniform  practice.  We  do  not  decide  whether 
it  is  or  is  not  necessary  to  insert  the  name.  But  we  all  agree,  that 
when  it  is  inserted  as  it  is  claimed  to  be  in  this  case,  the  party  taking 
the  deposition  is  not  at  liberty  to  go  to  another  magistrate  to  take  the 
deposition.  Such  a  practice  would  give  great  opportunity  for  unfair- 
ness and  fraud.  The  adverse  party  knowing  the  character  and  ability 
of  the  magistrate  might  omit  to  attend  and  send  interrogatories  for 
him  to  put  to  the  witness  ;  and  thus,  if  the  deposition  were  taken  be- 
fore another,  lose  the  opportunity  of  cross-examination^ 

Judgment  reversed  and  case  remanded* 
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ADKimsTRATOR  OF  S.  Sargent's  Estate,  de  honts  non^  v.  Adminis- 
TRATOB  OP  John  H.  Kiuball's  Estate. 

AdministrcUor's  Bond,     Contingent  Claim, 

If  an  admlnlBtrator  neglect  while  be  lives  to  pay  to  the  creditors  of  bte  testator's 
estate  the  amoant  foand  in  bis  hands  upon  settlement  of  bis  administration  ac- 
count, and  ordered  by  the  probate  court  to  be  paid  them,  the  claim  for  ^ch 
amount  against  the  administrator's  c<!tate  is  absolute  and  not  contingent,  and 
should  therefore  be  prosecuted  as  such  before  the  commissioners. 

A  contingent  claim  is  one  where  the  liability  depends  on  some  future  event,  which 
may  or  may  not  happen,  and  which  therefore  makes  it  wholly  uncertain  whether 
there  ever  will  be  a  liability. 

Appeal  from  the  probate  court.  It  was  agreed  that  the  facta 
upon  which  the  plaintiff  relied  in  support  of  his  case  were  as  follows : 
Jc^n  H.  Kimball  was  appointed  administrator  of  the  estate  of  Ste- 
phen Sargent,  and  gave  a  bond  in  due  form.  Assets  came  into  his 
hands  belonging  to  said  estate,  and  on  settlement  of  his  account  in 
the  probate  court  there  was  found  in  his  hands  the  sum  of  $192.21, 
which  said  court  ordered  Kimball,  as  such  administrator,  to  pay  over 
fTO  rata  among  the  creditors  of  said  estate.  It  is  claimed  by  the 
plaintiff  that  Kimball  did  not  pay  said  dividend,  but  in  part  neglected 
so  to  do,  and  the  plaintiff  offered  evidence  tending  to  show  that  the 
same  was  unpaid  as  to  certain  of  the  creditors  of  said  Sargent's 
estate. 

John  K.  Kimball  deceased  in  1858.  The  plaintiff,  administrator 
de  bonis  non  of  S.  Sargent's  estate,  presented  his  petition  to  the  pro- 
bate court  of  Orleans  district,  on  the  31st  May,  1860,  for  an  order 
to  allow  the  bond  of  said  Kimball,  administrator  as  aforesaid,  as  a 
contingent  claim  against  his  estate,  and  the  same  was  allowed. 

At  the  Orleans  county  court,  June  Term,  1863,  Peck,  J.,  presid- 
ing, upon  the  foregoing  facts  the  court  decided  that  the  claim  was 
not  a  contingent  claim,  and  that  for  that  reason  it  could  not  be  en- 
tertained and  allowed  by  the  probate  court  except  through  commis- 
sioners, and  on  this  ground  alone  disallowed  the  claim  and  rendered 
judgment  for  the  appellant  to  recover  his  costs.  To  this  decision  the 
appellee  excepted. 

B,  F,  Fifield^  for  the  defendant,  cited  Jones  v.  Cooper^  2  Aik.  54. 

Timothy  P,  Redfidd^  for  the  plaintiff. 


NOVEMBER,  1864.  321 


Adm'r  of  Sargent  v.  Adm'r  of  Kimball. 


Poland,  Ch.  J.  From  the  facts  presented  by  the  agreed  case,  it 
is  evident  that  the  sole  purpose  of  this  proceeding  in  the  probate 
court,  was  to  enforce  payment  from  EimbalFs  estate  of  the  amount 
he  was  ordered  to  pay  to  the  creditors  of  Sargent's  estate  by  the  pro- 
bate court  in  1846. 

Nothing  appears  but  that  the  settlement  of  Kimball's  account  as 
administrator  of  Sargent,  in  1846,  included  and  covered  all  the  as- 
sets of  the  estate  that  ever  came  to  his  hands.  Upon  that  settle- 
ment an  order  of  distribution  was  made  of  the  full  amount  in  his 
hands,  and  he  was  ordered  to  pay  the  amount  to  the  creditors, 
being  twenty-one  cents  on  the  dollar  to  each.  It  is  claimed  that 
some  of  these  creditors  were  never  paid  by  Kimball  this  dividend, 
and  it  is  upon  this  ground  alone  that  the  new  representative  of  Sar- 
gent's estate  presented  Kimball's  administration  bond  for  allowance 
by  the  probate  court  as  a  coutingent  claim. 

The  only  question  presented  is,  whether  in  this  view,  and  as  a  secu- 
rity for  the  payment  of  these  creditors,  Kimball's  bond  was  a  contin- 
gent claim,  and  properly  allowed  as  such  by  the  probate  court.  Under 
OUT  system  of  settling  the  estates  of  deceased  persons,  all  debts  and 
claims  of  every  sort,  payable,  or  to  become  payable,  absolutely,  are 
required  to  be  presented  to  the  special  tribunal  provided  by  law  for 
their  adjudication,  and  if  not  there  presented  are  barred.  No  uncer- 
tainty in  relation  to  the  amount  due,  or  whether  anything  is  due 
upon  what  is  claimed  to  be  an  absolute  debt  against  an  estate,  makes 
a  case  of  a  contingent  claim  within  the  meaning  of  the  statute.  A 
contingent  claim  is  where  the  liability  depends  upon  some  future 
event,  which  may  or  may  not  happen,  and  therefore  makes  it  now 
wholly  uncertain  whether  there  ever  will  be  a  liability. 

The  statute  provides  that  after  a  decree  by  the  probate  court  order- 
ing a  distribution  of  assets  to  the  creditors,  and  the  time  fixed  for 
payment  has  expired,  the  administrator  shall  be  personally  liable  to 
the  creditors  for  the  amount  so  ordered  to  be  paid,  ow  for  his  own 
debt^  and  also  that  he  shall  be  liable  on  his  bond.  In  such  case  the 
creditor's  debt  becomes,  (at  his  election  at  least,)  an  absolute  debt 
against  the  administrator,  enforcible  against  him  personally  and 
against  his  own  property ;  and  such  failure  to  perform  the  order  of 
the  court,  is  not  only  a  breach  of  the  bond  of  the  administrator  in 
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terms,  but  is  made  so  expressly  by  the  statute.  If  the  administrator 
is  alive,  and  a  creditor  desires  to  enforce  the  payment  of  his  debt  by 
the  administrator  by  a  suit  on  his  bond,  the  statute  provides  the  mode 
of  proceeding,  by  a  suit  in  the  name  of  the  probate  court,  to  whom 
the  bond  is  given  as  a  public  trustee,  for  the  benefit  of  all  persons 
interested  in  any  manner  in  the  proper  and  faithful  administration  of 
the  estate.  But  after  a  decree  of  distribution,  the  rights  of  the  cred- 
itors are  essentially  several ;  any  one  can  sue  the  administrator  for 
his  debt  alone,  and  any  one  can  prosecute  on  the  bond.  If  the  ad- 
ministrator has  deceased,  and  the  creditor  wishes  to  pursue  his  rem- 
edy against  his  estate,  there  would  seem  never  any  necessity  of 
resorting  to  the  bond  for  that  purpose,  as  the  claim  may  be  presented 
to  the  commissioners,  and  allowed  by  them,  as  it  might  have  been 
sued  for,  and  recovered  in  the  life  of  the  administrator,  as  his  own 
debt.  But  if  it  were  necessary  to  pursue  the  remedy  on  the  bond 
for  a  breach,  there  is  as  little  difTiculty.  If  the  condition  of  the 
bond  has  been  broken,  so  that  a  suit  could  have  been  maintained  in 
the  lifetime  of  the  administrator,  it  is  equally  a  proper  claim  to  be 
adjudicated  by  the  commissioners  on  his  estate.  The  same  course 
of  proceeding  provided  by  statute  in  actions  on  probate  bonds,  cannot 
of  course  be  followed,  but  this  presents  no  difficulty.  There  are  no 
forms  of  proceeding  before  commissioners,  no  declaration  or  plead- 
ings are  required,  they  are  to  allow  all  just  debts  and  claims,  no 
matter  in  what  form  they  exist. 

It  is  perfectly  manifest  that  no  claim  could  be  more  absolute 
against  Kimball's  estate  than  the  claim  of  these  creditors ;  and  that 
the  proper  tribunal  before  whom  to  prosecute  it  was  the  commission- 
ers on  his  estate.  The  fact  that  disputes  existed  between  Kimball 
and  some  of  them  as  to  whether  he  had  paid  their  debts,  made  the 
claim  no  more  contingent  than  would  a  similar  controversy  with  a 
man  who  held  a  note  against  him.  Whether  Kimball  paid  each 
of  these  creditors  as  ordered,  was  never  a  question  to  be  settled  be- 
tween them  by  the  probate  court,  but  by  whatever  legal  tribunal  the 
creditor  might  resort  to  for  the  purpose  of  enforcing  payment,  if  re- 
fused. 

The  plaintiff's  counsel  seem  to  understand  that  the  amount  in 
Kimball's  hands  in  1846,  and  ordered  to  be  distributed  to  creditors, 
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if  not  paid  by  Kimball  to  the  creditors,  should  now  be  paid  over  by 
Simbairs  estate  to  the  new  administrator ;  that  a  settlement  is  now 
necessary  in  the  probate  court,  to  show  how  much  Kimball  paid  to 
the  creditors,  aud  how  much  remains  unpaid. 

But  when  by  decree  of  the  probate  court,  the  sum  in  Eamball's 
hands  was  decreed  to  be  paid  in  several  sums,  to  the  creditors,  the 
right  to  that  amount  became  vested  in  such  creditors,  the  adminis- 
trator became  personally  bound  for  the  payment  of  it ;  the  new  ad- 
ministrator was  in  no  way  responsible  for  it,  nor  entitled  to  the  pos- 
session or  control  of  it. 

It  is  difficult  for  us  to  see  what  right  this  new  administrator  has  to 
represent  the  creditors  in  any  prosecution  of  their  right  under  said 
order  of  distribution,  wherel^  their  rights  to  the  extent  of  the  sum 
ordered  to  be  paid,  became  several  and  personal  against  Kimball 
himself ;  but  this  is  a  question  not  raised,  or  necessary  to  be  decided. 

This  claim  in  behalf  of  the  creditors  of  Sargent's  estate  against 
the  estate  of  Kimball,  was  clearly  absolute,  and  not  contingent,  and 
should  therefore  have  been  prosecuted  as  such  before  the  commis- 
sioners, and  was  improperly  allowed  as  a  contingent  claim  by  the 
probate  court. 

We  can  imagine  a  state  of  facts  where  it  might  be  proper  for  the 
probate  court  to  allow  the  bond  of  an  administrator,  as  a  contingent 
claim  against  his  estate,  in  favor  of  his  successor  in  the  administra- 
tion, but  the  facts  relied  on  in  the  case  presented,  make  no  proper 
ground  for  it  here,  and  the  great  lapse  of  time  since  the  decease  of 
Sargent,  render  it  in  the  highest  degree  improbable  they  can  exist. 

The  judgment  of  the  county  court  is  affirmed,  with  costs  in  this 
coort,  and  the  same  is  ordered  to  be  certified  to  the  probate  court. 
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Horace  Strickland  and  others  v,  George  W.  Prichard   and 

OTHERS. 
[in   CHANCERY.] 

Associations,     Free  Masons. 

"  The  Mount  Lebanon  Royal  Arch  Chapter"  of  Free  Masons,  in  1836,  disposed  of 
all  their  real  and  personal  property,  consisting  of  their  hall,  furniture  and  equip- 
ment, pursuant  to  a  vote  of  the  Chapter,  and  for  twenty-three  years  held  no 
meetings,  elected  no  officers,  performed  no  acts  required  by  its  laws  anil  rules, 
and  ceased  to  hare  any  visible  sign  of  existence.  Held,  that  the  legal  existence 
of  the  Chapter  was  gone,  and  that  it  was  beyond  the  power  of  the  State  Chapter 
to  restore  it  to  life  so  as  to  preserve  for  it  a  continued  existence  from  1836. 

A  rule  of  the  association  that  officers  elected  should  hold  their  offices  till  others 
were  elected,  could  not  operate  in  a  case  of  this  kind  to  preserve  its  legal  exist- 
ence. 

Appeal  from  the  court  of  chancery,  Orange  County,  January 
Term,  1863,  Peck,  Chancellor.  The  substance  of  the  bill,  and  the 
material  facts  in  the  case  are  sufficiently  detailed  in  the  opinion  of 
the  court. 

Peck  dc  Colby ^  for  the  defendants. 

Pavl  Dillingham^  A,  M,  DicJcey  and  C,  W,  Clarke,  for  the  orators. 

Poland,  Ch.  J.  The  orators  are  the  members  of  and  constitute 
the  ^'  Mount  Lebanon  Royal  Arch  Chapter  number  thirteen,"  a  ma- 
sonic body  or  fraternity  located  at  Bradford.  They  seek  to  recover 
by  this  suit  a  fund  of  between  four  and  five  hundred  dollars  from  the 
trustees  of  the  Bradford  Academy. 

From  1815  to  1836  there  was  an  association  or  society  of  Free- 
masons located  at  Bradford,  called  the  ^'  Mount  Lebanon  Royal  Arch 
Chapter  number  seven,"  composed  of  persons  living  in  Bradford  and 
vicinity. 

On  the  23d  of  February,  1836,  this  chapter  voted  to  dispose  of 
the  real  and  personal  property  belonging  to  it,  being  their  Masonic 
hall  and  the  furniture  and  equipment  of  the  order.  On  the  i4th  day 
of  June,  1836,  the  chapter  voted  *'that  $150.  of  the  avails  of  the  funds 
of  the  lodge  and  said  property  be  placed  in  the  hands  of  the  trustees  of 
Thetford  Academy,  the  interest  of  which  to  be  appropriated  by  them 
for  the  benefit  of  said  Academy,  and  the  principal  to  be  returned  by 
said  trustees  when  called  for  by  this  institution,  and  the  remainder 
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to  t)e  placed  in  the  hands  of  the  trustees  of  Bradford  Academy  in 
like  manner.  Under  this  vote  the  sum  before  mentioned  went  into 
the  hands  of  the  trustees  of  Bradford  Academy,  the  interest  of  which 
has  been  appropriated  hj  them  to  the  use  of  their  institution,  and 
the  principal  they  have  refused  to  pay  over  on  the  call  of  the  ora- 
tors. After  the  meeting  of  June  14th,  1836,  at  which  said  vote  was 
passed,  no  meetings  were  held  by  said  chapter,  and  no  action  had  as 
an  association  or  society,  until  the  year  1859.  At  the  annual  session 
of  the  State  Koyal  Arch  Chapter  in  August,  1859,  a  petition  was 
presented  from  certain  persons  who  were  members  of  said  Mount 
Lfebanon  Chapter,  praying  for  a  renewal  of  their  charter.  This  pe- 
tition was  referred  to  a  committee  who  reported  in  favor  of  grant- 
ing a  renewal  of  said  charter,  upon  payment  of  the  regular  fees 
for  a  new  charter,  and  the  report  of  the  committee  was  adopted. 
Subsequently  however  at  the  same  meeting  this  vote  was  re- 
scinded, as  it  appeared  to  conflict  with  a  general  regulation  adopted 
in  1850. 

It  is  a  matter  of  general  history,  as  well  as  of  proof  in  this  case, 
that  there  was  a  general  suspension  of  the  exercise  of  their  usual 
functions  by  all  Masonic  bodies  in  this  state  for  many  years  succeed- 
ing the  political  excitement  upon  that  subject,  and  the  legislation  ad- 
verse to  masonry,  which  grew  out  of  it.  The  State  Royal  Arch 
Chapter  held  no  meetings  from  1834  to  1849.  In  1849  the  State 
Royal  Arch  Chapter  was  reorganized,  but  it  seems  to  have  been 
doubted  whether  it  really  possessed  legal  vitality  in  itself,  and  it 
appears  to  have  been  done  under  a  dispensation  obtained  from  ths 
Grand  Royal  Arch  Chapter  of  the  United  Statej*.  In  1850  a  set  of 
general  regulations  were  adopted  applicable  to  the  state  of  things 
existing  after  this  long  Masonic  interregnum.  One  of  these  general 
regulations  provided  that  subordinate  chapters,  theretofore  chartered, 
should  be  entitled  to  have  the  same  renewed  on  petition,  by  making 
application  therefor  at  any  time  prior  to  the  annual  meeting  in  1853. 
The  Mount  t<ebanon  Chapter  had  failed  to  comply  within  the  time 
and  for  six  years  after.  To  avoid  this  difficulty  it  was  proposed  to 
amend  the  general  rule  so  as  to  admit  the  granting  a  renewal  to 
Mount  Lebanon  Chapter,  but  for  no  other  purpose,  and  it  was  SQ 
done. 


326  GENERAL  TERM, 


Strickland  et  al.  v.  Prichard  et  al. 


The  avowed  purpose  in  the  petition  for  renewal  and  in  the  pro- 
ceedings had  upon  it,  was  to  keep  up  such  a  legal  successorship  as 
would  enable  the  revived  institution  to  recall  the  money  parted  with 
under  said  vote.  Under  this  vote  a  new  charter  was  issued  to  the 
Mount  Lebanon  Royal  Arch  Chapter  number  thirteen,  and  upon  its 
face  is  wholly  a  new  and  original  charter.  Upon  it  however  is  en- 
dorsed a  ceitificate  by  the  Grand  Secretary,  that  the  charter  is  issued 
as  a  renewal  of  their  original  charter  which  is  lost.  The  first  meet- 
ing of  the  Mount  Lebanon  Chapter  under  this  new  or  renewed  char- 
ter was  in  1860,  and  since  that  time  several  new  members  have  been 
added  to  the  chapter,  who  are  also  orators  in  this  bill.  The  defend- 
ants resist  a  decree  in  favor  of  the  orators  for  the  repayment  of  this 
money,  upon  two  grounds.  First,  that  the  institution  of  Freema- 
sonry, (of  which  order  or  fraternity,  the  orators  arc  an  associated 
body  in  their  Masonic  character,)  and  its  objects,  practices  and  or- 
ganizations are  repugnant  to,  and  contrary  to  the  public  policy  and 
legislation  of  this  state,  and  that  therefore  the  court  should  not  lend 
their  aid  to  enable  them  to  recover  a  sum  of  money  to  be  applied  to 
the  uses  and  purposes  of  the  organization. 

Secondly,  that  the  orators  are  not  the  same  association  or  chapter 
who  were  the  original  owners  of  this  money  and  parted  with  it  to 
the  defendants ;  that  the  original  association  was  by  its  own  acts, 
and  the  long  cessation  of  any  action  required  by  its  own  laws  and 
rules,  actually  dissolved  and  destroyed,  and  that  the  existing  chapter 
though  composed  in  part  of  the  same  members,  and  bearing  the  same 
name,  is  in  reality  a  new  organization,  and  has  no  legal  title  to  suc- 
ceed to,  or  claim  the  rights  belonging  to  the  first. 

We  do  not  find  it  necessary  to  decide  the  question  raised  by  this 
first  named  ground  of  defence.  It  is  a  matter  of  public  history  that 
there  was  a  period  of  some  years,  in  this  state,  when  among  its  citi- 
zens there  was  a  very  general  distrust  of,  and  hostility  to  the  institu- 
tion of  Freemasonry,  and  this  sentiment  became  the  leading  element 
of  the  dominant  political  party  in  the  state.  During  the  ascendency 
of  this  party,  all  the  Masonic  charters  which  had  ever  been  granted 
by  the  legislature  of  this  state  were  repealed,  and  a  law  was  passed 
prohibiting  the  administration  of  extra  judicial  oaths.  It  was  sup- 
posed by  the  party  then  in  political  power  in  the  state,  that  they  had 
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effectually  destroyed  the  institution  in  this  state,  and  for  many  years 
it  ceased  to  haye  any  apparent  yitality.  Whether  the  institution  de- 
served all  or  any  of  the  censure  and  unpopularity  which  it  then  suf- 
fered, we  have  now  but  insufficient  means  of  knowing,  and  perhaps 
it  would  hardly  be  just  to  accept  the  legislative  indications  of  those 
few  years  as  establishing  a  general  legal  policy  upon  the  subject. 

The  second  objection  we  consider  fatal  to  the  right  of  the  orators 
to  the  relief  sought. 

The  orators  claim  to  recover  as  an  association  or  society^  and  not 
in  their  individual  and  personal  rights.  Many  of  the  orators  have 
but  recently  become  members  of  the  chapter,  but  they  claim  to  be 
equally  entitled  with  the  others,  because  the  right  is  that  of  the  as- 
sociation. The  orators  not  being  a  chartered  corporation  are  obliged 
to  sue  in  their  own  names  instead  of  their  corporate  or  charter  name, 
but  in  substance  they  claim  to  act  and  have  rights,  in  their  asso- 
ciated character  ;  that  they  are  themselves,  and  their  rights  are  of  a 
quasi  corporate  character. 

This  brings  us  to  the  precise  point  in  dispute  ;  has  the  original 
Mount  Lebanon  Chapter  been  in  continual  existence  to  the  present 
time  ;  or  was  it  in  fact  dissolved,  and  did  it  cease  to  have  legal  ex- 
istence as  an  association  or  society  ?  If  it  really  ceased  to  exist,  and 
became  dissolved,  it  is  not  claimed  that  any  new  association,  com- 
posed in  part,  or  even  of  all  the  same  members,  and  formed  for  the 
accomplishment  of  the  same  general  purpose,  can  legally  succeed  to 
their  rights  or  property.  The  rules  and  laws  of  the  society  provided 
for  constant  action  by  itself ;  it  was  required  to  make  annual  elec- 
tions of  its  officers,  and  to  hold  meetings  once  in  two  months.  For 
more  than  twenty-three  years  no  meeting  of  the  chapter  was  held 
for  any  purpose,  and  no  officers  were  elected ;  it  had  no  place  of 
meeting,  it  was  without  property  or  effects,  and  was  without  visible 
sign  of  existence.  Now  if  such  a  society  or  association,  can  be 
ended  or  dissolved  by  ceasing  to  act,  and  perform  its  ordinary  func- 
tions and  duties,  provided  for  by  its  own  laws  and  rules,  it  seems  to 
us  this  one  became  so.  For  a  period  of  time  much  longer  than  is 
required  for  any  legal  prescription  in  this  state,  or  for  the  loss  of  any 
right  by  abandonment,  or  non  user^  this  society  was  without  sign  of 
life  or  existence.     That  such  an  association  might  become  dissolved 
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by  an  entire  failnre  to  act  as  such  for  a  sufficient  length  of  time,  was 
not  denied  in  the  argument,  and  could  not  be  successfully.  If  the 
time  in  the  present  case  was  not  enough,  we  can  hardly  imagine 
what  would  be  sufficient. 

But  it  is  said  that  although  the  rules  of  the  society  required  annual 
elections  of  officers,  they  also  provided  that  the  officers  elected  should 
hold  their  offices  till  others  were  elected,  and  that  this  society  was 
therefore  in  existence  because  it  had  officers  duly  elected  and  living. 
But  the  question  of  dissolution  by  lapse  of  time,  could  hardly  be  se- 
riously affiscted  by  the  existence  of  officers  who  did  no  acts  and  per- 
formed no  duties  as  such. 

But  this  provision  for  officers  holding  till  others  were  elected,  was 
evidently  for  the  mere  purpose  of  saving  the  regular  existence  of  the 
association  in  case  of  accidental  failure  to  elect  at  the  required  time, 
and  it  never  was  in  fact,  and  never  was  intended,  to  be  relied  on  as 
a  provision  for  immortality,  for  any  period  of  time  after  the  associa- 
tion should  in  fact  cease  to  exist. 

It  is  claimed  too  that  the  several  members  of  the  chapter  when 
they  voted  to  sell  their  building,  which  was  their  place  of  meeting 
and  deposit  of  their  records  and  furniture,  and  also  their  clothing 
and  equipment,  and  thereby  disabled  themselves  from  performing  the 
various  duties  and  ceremonies  devolving  on  them  as  members  of  the 
order,  intended  not  to  disband  or  dissolve  their  society,  but  to  keep 
that  in  life,  ready  to  resume  labor  at  any  moment  when  public  senti- 
ment should  seem  more  favorable  to  the  order. 

It  is  not  perhaps  very  material  to  enquire  what  views  any  indi- 
vidual member  of  the  society  might  entertain  on  that  subject.  It  is 
undoubtedly  true  that  many  of  the  members  of  this  chapter  and 
others  were  warmly  attached  to  the  institution,  and  had  some  indefi- 
nite hope,  that  it  would  some  day  revive  and  flourish  again,  while 
others  less  devoted  felt  no  such  anxiety.  But  we  cannot  believe  that 
any  of  the  members  of  this  chapter,  at  the  time  of  the  vote  alluded 
to,  had  any  serious  intent  or  expectation  of  keeping  their  organiza- 
tion on  foot,  with  a  view  to  again  set  it  in  motion.  At  that  time  it 
was  the  general  belief  that  the  order  would  never  again  be  revived 
in  the  state.  The  state  organizations  had  ceased  to  act ;  charters 
grai^ted  to  any  ijiasonic  institutions  by  this  state  were  repealed  ;  the 
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right  to  administer  oaths  to  memhers,  which  had  before  that  time 
been  universally  used,  was  prohibited. 

Under  these  circumstances  it  would  be  almost  singular  that  the 
members  of  this  chapter  should  have  designed  to  have  kept  up  their 
organization  and  existence. 

Their  acta  seem  to  be  much  more  in  accordance  with  a  design  to 
disband  and  dissolve  than  to  preserve  and  maintain  their  society  or- 
ganization. They  by  sale  of  their  building  and  the  furniture  and 
clothing  of  their  order,  disabled  themselves  from  performing  the 
functions  of  their  order,  and  abandoned  all  attempt  to  keep  up 
their  organization  by  the  election  of  officers,  holding  meetings,  or 
performing  any  duties  enjoined  by  the  code  of  the  institution,  and 
this  state  of  non-existence  continued  for  the  period  of  twenty-three 
years.  Even  after  the  revival  of  the  institution  in  the  state  and  a 
regulation  adopted  for  the  reorganization  of  subordinate  chapters, 
this  one  allowed  years  to  elapse  without  conforming  to  it,  or  asking 
to  be  reinstated.  The  course  of  proceeding  adopted  for  the  pur- 
pose of  renewing  this  chapter  in  the  state  chapter,  seems  to  evince 
a  painful  consciousness  that  the  attempt  was  that  of  restoring  the 
dead  to  life. 

We  have  no  occasion  to  doubt  but  that  the  course  adopted  was 
sufficient  to  create  the  orators  a  valid  subordinate  chapter,  but  we 
are  satisfied  that  the  legal  existence  of  the  old  Mount  LebanoA 
Chapter  was  already  gone,  and  that  it  was  beyond  the  power  of  the 
state  chapter  to  restore  it  to  life  sb  as  to  preserve  for  it  a  continued 
existence  from  1836. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  the  case 
remanded  with  directions  to  dismiss  the  orators'  bill  with  costs  to  th^ 
defendants. 


2i 


880  GENERAL  TERM, 


Wakefield  v.  Ck>nn.  ft  FaM.  R.  B.  R.  Go. 


O.  P.  Wakefield  r.  Cokkecticut  akd  Passumpsic  Riyeb^  Rail- 
road COHPANT. 

BaUroad. 

The  itatnte,  S  95,  cfa.  28,  G.  S.,  teqniriDg  the  bell  on  locomotive  eDgioes  to  be  rang 
or  the  whittle  blown  for  a  certain  distance  at  crossings,  imposes  a  duty  on  rail- 
road companies,  not  only  in  reference  to  persons  approaching  or  in  the  act  of 
passing  the  crossing,  bnt  in  reference  to  all  persons  who,  being  lawfhlly  at  or  in 
the  vicinity  of  the  crossing,  may  be  subjected  to  accident  and  injniy  by  the 
passing  train. 

There  might  be  cases  where  the  company  would  be  excused  from  complying  with 
the  statute,  but  in  case  of  injury  by  reason  of  such  omjfslon,  the  company 
must  show  that  It  was  reasonable  and  prudent. 

Action  on  the  case.  Plea,  the  general  issue,  and  trial  hy  jury, 
Caledonia  countj,  June  Term,  1861,  Poland,  Ch.  J.,  presiding* 
The  plaintiff's  evidence  tended  to  prove  that  on  the  16th  day  of  Au- 
gust, 1860,  he  started  from  his  home  in  Lyndon  with  four  horses, 
intending  to  drive  them  to  Boston  for  market.  His  horses  were  har- 
nessed two  abreast  to  a  spring-board  wagon.  Just  south  of  the  vil- 
lage of  Mclndoes  Falls,  in  Bamet,  the  highway  crosses  the  railroad 
of  the  defendants  from  the  west  to  the  east  side,  and  then  runs  par- 
allel and  quite  near  the  railroad  for  a  considerable  distance.  The 
river  is  near  the  highway  on  the  east  side,  and  the  falls  in  the  river 
at  this  place  make  considerable  noise.  For  some  part  of  the  way 
for  one  hundred  rods  south  of  the  crossing,  the  railroad  is  in  a  shal- 
low cut,  but  not  so  deep  but  that  a  train  of  cars  can  be  seen  from 
any  point  in  the  highway  in  that  distance.  The  plaintiff  drove  over 
the  crossing,  and  had  driven  about  thirty-five  rods  south,  when  a 
train  of  freight  cars  came  over  the  railroad  from  the  south,  and  was 
within  five  or  six  rods  of  the  plaintiff's  team  when  first  discovered 
by  himself  and  his  horses.  The  forward  pair  of  horses  were  greatly 
frightened,  and  instantly  turned  back  and  started  with  such  force  as 
to  break  their  fastenings  to  the  other  horses,  and  ran  northward 
toward  the  crossing  at  the  top  of  their  speed.  Just  about  the  time 
the  train  was  opposite  the  plaintiff,  in  the  highway,  and  just  as  the 
plaintiff's  horses  broke  away  the  engineer  sounded  the  whistle  and 
the  train  continued  forward  and  over  the  crossing,  and  while  passing 
the  crosffing  the  horses  reached  it  and  ran  against  some  part  of  tUe 
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train,  whereby  they  were  badly  cut  and  bruised  and  the  harnesses 
broken  and  injured.  The  plaintiff  also  claimed  that  by  the  sudden 
movement  and  jerking  of  his  horses  when  they  broke  away,  one  of 
his  thumbs  was  badly  injured.  The  plaintiff's  evidence  tended  to 
prove  that  no  bell  was  rung  or  whistle  was  sounded  on  said  train  at 
the  distance  of  eighty  rods  from  said  crossing,  nor  until  after  the 
horses  had  broken  away,  and  that  he  had  no  notice  of  the  approach 
of  the  train,  nor  had  his  horses,  until  within  five  or  six  rods  of  the 
train,  and  that  his  horses  were  frightened  and  broke  away  so  sud- 
denly that  he  could  not  control  or  manage  them,  but  that  if  the 
whistle  had  been  sounded  eighty  rods  from  the  crossing,  he  should 
have  had  notice  of  the  approach  of  the  cars  in  season  to  have  se- 
cured his  horses,  or  at  least  to  have  maintained  such  control  of  them 
as  to  have  prevented  their  getting  away  from  him  or  upon  the 
crossing. 

The  defendants  gave  evidence  tending  to  prove  that  the  usual  place 
of  commencing  to  sound  the  whistle  was  ninety-one  rods  south  of  the 
crossing,  and  that  when  the  engine  approached  that  place  the  en- 
gineer raised  his  hand  for  the  purpose  of  sounding  the  whistle,  but  at 
that  moment  saw  the  plaintiff  and  his  horses  on  the  highway,  some 
fifty  rods  distant,  and  that  plaintiff's  horses  appeared  to  be  fri(»ht- 
ened  by  the  appoach  of  the  cars,  and  fearing  that  the  sound  of  the 
whistle  would  increase  their  fright  and  perhaps  add  to  the  danger, 
he  omitted  to  sound  the  whistle  until  the  engine  had  passed  the  plain- 
tiff, and  was  about  against  the  horses  who  were  moving  towards 
the  crossing,  when  thinking  that  the  sound  of  the  whistle  might 
cause  them  to  turn  or  change  direction  so  they  would  not  go  upon 
the  crossing,  the  whistle  was  then  sounded  for  that  purpose  ;  that  at 
the  rate  the  train  was  running,  it  appeared  that  the  horses  would 
reach  the  crossing  at  about  the  same  moment  with  the  engine,  and 
therefore  the  engineer  increased  the  speed  of  the  train,  and  succeeded 
in  getting  upon  the  crossing  before  the  horses,  so  that  the  horses 
struck  the  sixth  car  from  the  engine. 

The  defendants'  counsel  claimed  that  as  the  plaintiff  had  already 
passed  the  crossing,  before  the  train  came  witliin  eighty  rods  of  it, 
and  was  not  after  that  travelling  toward  or  intending  to  pass  the 
(srossing,  the  omissiQn  to  sound  the  whistle  wfts  not  a  neglect  for 
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which  the  defendants  could  be  made  liable  to  the  plaintiff,  eren  if  he 
suffered  a  loss  by  it.  And  also,  that  if  the  engineer  omitted  to 
sound  the  whistle  because  the  plaintiff's  horses  appeared  to  be  fright- 
ened by  the  train,  and  because  he  feared  the  whistle  would  frighten 
them  more,  and  that  as  to  the  plaintiff  this  was  a  prudent  and  rea- 
sonable course  of  conduct,  the  defendants  are  not  liable  to  the  plain- 
tiff for  such  omission. 

The  court  declined  so  to  charge,  but  told  the  jury  that  though  the 
general  purpose  of  the  statute  requiring  a  bell  to  be  rung  or  a  whistle 
to  be  sounded  eighty  rods  from  every  crossing,  undoubtedly  was  to 
give  warning  to  travellers  approaching  or  upon  the  crossings,  that 
they  might  keep  out  of  the  way  of  the  train,  still  if  their  omission 
to  perform  this  legal  duty  really  caused  the  damage  the  plaintiff  sus- 
tained, they  would  be  liable  therefor,  though  caused  in  the  manner 
this  was. 

And  also,  that  if  they  found  that  the  omission  to  sound  the  whistle 
at  the  required  distance  really  caused  the  injuries  the  plaintiff  sus- 
tained, the  defendants  would  be  liable  therefor,  though  such  omission 
was  for  the  reason  the  defendants  claimed,  and  though  as  to  the 
plaintiff  such  omission  was  then  apparently  prudent  and  for  his  ben- 
efit. The  defendant  excepted  to  the  charge,  and  to  the  omission  to 
charge  as  requested.    Verdict  for  the  plaintiff. 

B,  N,  Davis  and  T.  P.  Bedfield,  for  the  defendants. 

The  duty  created  by  statute  was  due  to  a  particular  cltua^  to 
wit.,  travellers  approaching  or  upon  the  crossing,  that  they  may  be . 
on  their  guard.    6.  S.  §  55,  p.  228. 

Any  traveller  within  this  class  is  entitled  to  the  duty  towards  him, 
—if  not  within  the  class  to  be  thus  protected,  then  the  duty  is  not 
due  him  and  he  cannot  claim  its  protection.  0*Donnd  v.  The  Prov, 
<§  Wwc.  B,  B.,  6  R.  I.  211 ;  see  also  Shaw  v.  B.  S  W.  B,  B,  Co., 
8  Gray,  46 ;  Galena  A  Ch.  W.  R.  B.  Co.  v.  Jacobs,  20  111.  478 ; 
Bicketts  V.  East  A  West  India  Dock  Co.,  74  E.  C.  L.  160 ;  Bice  v. 
Montpelier,  19  Vt.  470;  Hyde  v.  Jamaica,  27  Vt.  444;  Jackson  v. 
Butland  A  Burlington  B.  B.  Co.,  25  Vt.  150. 

There  was  error  in  charging  that  if  the  omission  to  sound  caused 
the  injury  the  plaintiff  might  recover,  though  such  omission  was  rea- 
•Qnable  and  prudent,  and  apparently  for  the  plaintiff's  benefit^ 
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The  plaintiff  must  show  that  the  direct  and  natural  tendency  of 
the  omission  was  to  cause  the  injury. 

G.  C.  &  O.  W.  Cahoon  and  Peck  &  I^ld^  for  the  plaintiff. 

The  statute  imposes  the  absolute  duty  of  ringing  the  bell  or  blow- 
ing the  whistle  at  eighty  rods  from  the  crossing.  The  scope  of  the 
statute  can  best  be  ascertained  by  seeking  for  the  evil  which  it  was 
intended  to  cure.  That  evil  was  the  danger  of  collision  at  the  cross- 
ing.  Every  case,  therefore,  in  which  there  is  or  can  be  danger  of 
collision  at  the  crossing  is  within  the  statute.  The  defendants  insist 
if  they  owe  this  duty  to  those  who  have  passed  the  crossing,  they 
owe  it  to  persons  travelling  a  highway  parallel  to  the  track,  though 
not  crossing  it.  The  falacy  of  this  argument  is  this,  as  to  such  per- 
sons there  is  no  danger  of  collision.  If  there  is  such  danger  then 
they  are  within  the  statute,  otherwise  not.  The  defendants  insist 
that  though  they  did  not  ring  their  bell  or  blow  their  whistle,  still 
they  acted  prudently  in  this  case,  and  are  therefore  excused.  But  to 
act  prudently  was  simply  a  common  law  duty  which  they  were  under 
before  the  passage  of  the  statute.  If  they  are  under  no  greater  duty 
now,  then  the  statute  is  repealed.  The  true  theory  is  this :  the  stat- 
ute has  imposed  a  new  duty  in  view  of  the  great  danger  at  crossings^ 
and  the  defendants  are  now  under  both  the  statutory  and  common 
law  duty.  To  ring  their  bell  and  act  prudently  besides.  And  cited 
to  the  point  that  the  question  of  negligence  is  one  of  fact.  Red.  on 
Railw.,  p.  393,  §  2,  and  cases  there  cited  ;  Trow  v.  VI.  G.  B.  R  Co.j 
24  Vt.  495,  and  cases  there  cited ;  also  see  upon  point  of  the  de- 
fendants' liability,  Sheldon  v.  Fair/ax^  21  Vt.  102 ;  Oriffin  v.  Far- 
wdU  20  Vt.  151 ;  WiUard  v.  Newhv/ry,  22  Vt.  458 ;  OoMedy  v. 
Stockbridge,  21  Vt.  391. 

Barbett,  J.  By  section  55,  ch.  28,  of  the  General  Statutes,  it  is 
required  that,  on  every  locomotive  engine,  the  bell  shall  be  rung,  or 
the  steam  whistle  blown,  at  least  eighty  rods  from  the  place  where 
the  railroad  shall  pass  any  road  or  street  on  the  same  grade,  and  the 
ringing  or  blowing  shall  be  continued  until  the  engine  shall  have 
passed  such  crossing. 

Two  questions  are  made  in  this  case  under  this  provision  of  the 
statute :  1st,  whether  the  plaintiff,  having  passed  the  crossing,  and 
got  some  thirty-five  rods  from  it,  on  his  way,  before  the  engine  ar- 
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rived  at  the  place  prescribed,  may  insist  upon  having  the  bell  rung 
or  whistle  blown,  as  upon  a  duty  due  to  himself.  It  seems  plain 
that  the  purpose  of  the  law  is  to  secure  as  much  safety  as  could  be 
done  by  notice  of  the  approach  of  an  engine,  against  accidents  at 
and  by  reason  of  such  crossing.  While  such  accidents  are,  in  the 
main,  likely  to  happen  to  persons  approaching,  and  about  pass- 
ing such  crossing,  yet  they  are  not  coufined  to  such  persons.  And 
we  think  it  would  be  an  unwarrantable  restriction  of  this  provision 
of  the  statute,  to  hold  that  the  duty  thereby  imposed  has  reference 
only  to  persons  approaching,  or  in  the  act  of  passing  the  crossing. 
In  our  judgment  that  duty  exists  in  reference  to  all  persons  who,  be- 
ing lawfully  at  or  in  the  vicinity  of  the  crossing,  may  be  sub- 
jected to  accident  and  injury  by  the  passing  of  engines  at  that 
place. 

This  case  presents  a  rare  and  extreme  instance  of  alleged  injury 
resulting  from  the  failure  to  blow  the  whistle ;  and  upon  the  evi- 
dence stated  in  the  bill  of  exceptions,  the  connection  of  such  failure 
with  what  then  happened  to  the  plaintiff  and  his  team  seems  very 
slight  and  conjectural.  Still,  we  do  not  feel  warranted  in  holding 
that  some  connection,  in  the  character  of  cause  and  effect,  did  not 
exist ;  or,  that  the  plaintiff  may  not  hold  the  railroad  company 
responsible  for  any  injury  caused  to  him  by  an  unwarrantable  omis- 
sion to  ring  the  bell  or  blow  the  whistle  in  this  instance. 

The  other  question  is,  whether,  by  force  of  that  provision  of  the 
statute,  a  railroad  company  is  liable,  in  all  cases,  for  injury  that 
may  happen  by  reason  of  an  omission  to  ring  the  bell  or  blow  the 
whistle  within  the  prescribed  limits. 

In  section  55,  the  requirement  is  affirmative  and  linconditional. 
But  in  section  56  it  is  enacted,  that  if  any  railroad  corporation 
shall  unreasonably  neglect  or  refuse  to  comply  with  the  requisitions 
of  the  preceding  section,  they  shall  forfeit,  for  every  such  neglect  or 
refusal,  a  sum  not  exceeding  two  thousand  dollars.  The  corporation 
could  not  be  subjected  to  that  penalty  unless  such  neglect  or  refusal 
should  be  shown  to  be  unreasonable.  This  clearly  implies  that  in 
the  contemplation  of  the  law  there  may  be  cases  in  which  such  neg- 
lect or  refusal  would  be  reasonable ;  and  if  reasonable  the  penalty 
would  not  be  incurred. 
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Id  a  prosecution  for  the  penalty,  the  burden  would  be  upon  the 
prosecutor  of  showing  the  neglect  or  refusal  to  have  been  unreason* 
able  ;  and,  upon  first  impression,  it  might  seem  that  the  rule,  as  to 
the  liability  of  the  corporation,  is  the  same  cwtliter  as  criminalU€r4 
But,  on  very  full  consideration,  the  court  are  unable  to  adopt  that 
view. 

At  common  law  it  would  be  the  duty  of  the  corporation  to  exer^ 
cise  all  reasonable  care  in  the  running  of  engines,  and  in  the  general 
use  of  the  railroad ;  and  to  adopt  all  proper  precautions  against  ac-* 
cidents  likely  to  happen  by  reason  of  the  road ;  and  the  faulty  neglect 
of  the  corporation  in  these  respects  would,  when  affirmatively  shown, 
subject  them  to  liability  for  injuries  caused  thereby.  We  think  the 
provision  of  the  55th  section  was  designed  to  operate  more  strin- 
gently in  this  respect  than  the  common  law ;  and  while  it  was  not 
designed  to  subject  the  corporation  to  civil  liability,  entirely  regard-* 
less  of  the  circumstances  and  occasion  of  the  omission  to  ring  the 
bell  or  blow  the  whistle,  in  all  cases  of  injury  caused  by  such  omis- 
sion, still  it  was  designed  to  require,  as  the  general  rule,  that  the 
bell  should  be  rung  or  the  whistle  blown, in  all  cases ;  and,  in  case  of 
injury  by  reason  of  an  omission  so  to  do,  to  impose  the  burden  on 
the  corporation  of  showing  that  such  omission,  in  the  exercise  of  a 
sound  judgment  by  the  engineer,  in  view  of  the  condition  of  things 
as  they  existed  at  the  time,  was  reasonable  and  prudent.  When, 
therefore,  in  a  case  like  the  present,  the  plaintiff  shonld  show  that 
the  alleged  injury  was  caused  by  such  omission,  it  would  not  Ibe 
necessary  to  his  right  of  recovery  that  he  should  take  the  burden  of 
showing  affirmatively  that  such  omission  was  unreasonable  and  im-* 
prudent ;  but  it  would  rest  upon  the  defendant,  as  matter  of  defence, 
to  show  that  it  was  reasonable  and  prudent. 

This  seems  to  us  to  secure  to  individuals  and  to  the  public  all  the 
protection  that  is  practicable  to  be  affi^rded  in  this  way,  and  all  that 
the  statute  was  desigped  to  secure.  It  seems  to  us  to  be  not  reason- 
ably supposable  that  the  statute  was  designed  to  make  the  doing  of 
those  acts  a  matter  of  indispensable  legal  duty  in  all  cases,  and  un- 
der all  circumstances ;  for  it  is  easy  to  conpeive  of  cases,  and  they 
actually  occur,  in  which  the  ringing  of  the  bell  or  the  blowing  of  the 
whistle  would  consummate,  with  disaster,  the  peril   in  which  the 
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party  was  already  placed, — disaster  which  might  not  have  occurred, 
if  the  ringiDj^  or  blowing  had  been  omitted.  In  such  a  case  it  would 
certainly  be,  not  only  unreasonable,  but  sometimes,  under  existing 
Qircumstances,  little  short  of  murderous  to  ring  or  blow.  It  would 
be  a  case  plainly  contemplated  by  the  statute  as  likely  enough  to 
occur ;  and  this  is  manifested  by  the  sec.  5G,  in  providing  as  to  the 
penalty. 

In  our  opinion,  therefore,  the  liability  of  the  corporation  should 
be  left  to  stand  upon  this,  viz  :  whether,  in  the  judgment  of  the  jury, 
upon  all  the  evidence,  the  omission  in  the  given  case,  in  view  of  the 
actual  condition  of  things  at  the  time,  was  reasonable  and  prudent* 
This  leaves  the  matter  to  be  settled,  not  by  the  judgment  of  the  per- 
son running  the  engine,  but  by  the  judgment  of  the  jury,  exercised 
upon  the  circumstances  in  which  the  engineer  was  placed,  at  the 
time  he  withheld  the  ringing  of  the  bell  or  the  blowing  of  the 
whistle. 

This  holds  the  corporation  and  the  engineer,  not  merely  to  the 
exercise  of  an  honest  good  faith  and  intention,  but  to  the  exercise 
of  reasonable  judgment  and  prudence.  It  holds  the  corporation 
responsible  for  the  competency,  in  this  respect,  of  the  engineers,  and 
at  the  same  time  does  not  preclude  the  exercise  of  such  judgment 
and  prudence,  with  a  view  to  relieving  impending  peril,  and  avoiding 
probable  disaster  to  the  imperilled  party. 

Upon  the  evidence  set  forth  in  the  bill  of  exceptions,  we  think 
that,  as  to  the  subject  matter  of  the  second  request,  the  defendants 
were  entitled  to  a  charge  substantially  conformable  to  the  views  of 
the  court  as  above  indicated. 

The  judgment  is  reversed,  and  the  case  remanded. 
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SAMtTEL  W.  Cobb  v.  James  Buswell, 

Chattel  Mortgage,    Attachment.     Conflict  of  Laws, 

A  debtor  of  the  plaintlfT,  while  the  plaintifT  was  livinfc  in  New  Hampshire,  where 
the  debtor  then  lived,  frave  the  plaintiff  a  chattel-roortf^aice  of  the  property  in 
suit,  which  was  valid  by  the  laws  of  New  Hampshire  without  change  of  posses- 
sion. The  debtor  then  broa<^ht  the  property  into  Vermont  with  the  consent  of 
the  plaintiff,  and  UAed  it  for  some  months,  having;  the  exclusive  possession  of  the 
same,  when  his  creditors  in  Vermont  caused  it  to  be  attached,  and  the  plaintiff 
broutrht  this  action  of  trespass  afrainst  the  attaching  officer.  Held,  that  the 
plaintiff's  lien  by  virtue  of  his  chattel-mortgage  beinjr  f;ood  by  the  laws  of  New 
Han-pshirc,  was  equally  valid  in  Vermont,  and  the  plaintiff  was  entitled  to  re- 
cover. 

Trespass  for  two  horses,  two  team  harnesses,  and  one  two  horse 
wagon.  Flea,  the  general  issue,  with  notice.  Trial  by  jury,  June* 
Term,  1864,  Orleans  County,  Poland,  Ch.  J.,  presiding. 

The  plaintiff  read  in  evidence  three  mortgage  deeds  from  Jeffer^ 
son  Wooster  to  himself,  and  produced  the  notes  described  therein, 
and  proved  that  the  same  were  unpaid,  and  that  the  property  sued 
for  was  a  part  of  the  property  described  in  the  mortgage  deeds. 
At  the  date  of  these  deeds,  the  plaintiff  and  Jefferson  Wooster  were 
both  residents  of  Hanover,  New  Hampshire,  and  both  continued  to 
reside  there  until  after  the  taking  of  said  property  by  the  defendant, 
and  the  property  was  also  in  the  possession  of  Wooster  at  Hanover, 
and  so  continued  until  the  fall  of  1862,  when  Wooster  applied  to  the 
plaintiff  to  take  said  team  to  Barton,  Vermont,  to  work  on  a  rail- 
road, and  the  plaintiff  consented  thereto.  Accordingly  about  the  1st 
of  September,  1862,  Wooster  took  the  team  to  Barton  and  worked 
with  it  on  the  railroad  until  April,  1863,  when  the  same  was  taken 
by  the  defendant,  a  deputy  sheriff,  on  writs  of  attachment  in  favor  of 
Thomas  O.  May  and  others  against  Wooster,  and  sold  on  execution 
obtained  in  the  suit«  in  due  form  of  law. 

No  question  was  made  upon  the  proof  but  that  all  the  facts  herein- 
before stated  as  proved  were  true  and  fully  proved. 

The  defendant  also  gave  evidence  tending  to  prove  that  Wooster, 
while  at  work  on  the  railroad,  told  May  and  other  persons  of  whom 
be  wished  to  obtain  credit^  that  he  owned  said  team. 

It  was  not  claimed  that  any  knowledge  of  these  statements  ever 
came  to  the  plaintiff 
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The  defendant  claimed  that  the  property  having  been  allowed  hj 
the  plaintiff  to  be  brought  into  this  state,  and  kept  here  for  so  long 
a  period  by  Wooster,  made  it  subject  to  attachment  upon  his  debts, 
especially  such  as  were  incurred  here,  while  so  having  and  using  the 
property.  But  the  court  decided  that  upon  the  facts  proved  and  con- 
ceded the  plaintiff  had  made  out  a  good  title  to  recover  against  the 
defendant,  and  directed  a  verdict  accordingly ;— to  which  the  defend- 
ant excepted. 

Timothy  P,  Redfield^  for  the  defendant. 

The  mortgage  of  a  chattel  in  another  state,  without  change  of 
possession,  and  the  use  and  possession  remaining  in  the  vendor  or 
mortgagor  in  this  state  as  the  apparent  owner  is  inoperative  in  this 
state  as  against  a  creditor  of  the  mortgagor.  Skiff  v.  Solace^  23  Yt. 
279  ;  2'aylor  v.  Boardman,  25  Vt.  581. 

The  registry  of  such  a  mortgage  in  the  state  of  New  Hampshire  is 
not  constructive  notice^  as  a  personal  chattel  has  no  permanent  situB. 

The  registry  system  as  to  lands  which  have  a  fixed  situs  insure 
safety  to  every  purchaser ;  but  not  so  with  a  personal  chattel. 

If  the  plaintiff  who  had  a  mortgage  lien  in  his  own  state  suffers 
the  property  to  be  removed  by  the  general  owner  into  this  state,  and 
to  be  used  here  by  him  in  a  permanent  business  for  the  season^  as  the 
ostensible  owner,  and  where  by  law  the  creditor  may  attach  and  thus 
obtain  a  lien  for  his  debt,  he  voluntarily  takes  upon  himself  the  risk 
of  such  attachment.     Fletcher  v.  Howard^  2  Aik.  117. 

The  question  would  have  been  the  same  had  the  debtor  sold  or 
pledged  the  property  in  this  state — a  mere  question  of  priority  of 
lien.  See  Harrison  v.  Skerry,  2  Curtis  (U.  S.)  267 ;  Lan/earv.  Sum- 
ner,  17  Mass.  112  ;  Lamb  v.  Durant,  12  Mass.  54  ;  Wright  v.  Mont- 
gomery, 8  Mich.  143. 

G,  Robinson,  for  the  plaintiff. 

The  question  as  to  whether  a  chattel  mortgage  executed  in  a 
neighboring  state  and  in  accordance  with  the  laws  of  that  state,  will 
protect  the  property  from  attachment  in  this  state  where  there  has 
been  no  change  of  possession,  in  a  suit  against  the  mortgagor  tem- 
porarily a  resident  here,  has  been  fully  discussed  and  decided  in  the 
case  of  Jones  v.  Taylor,  30  Vt.  42.  See  Story  on  Con.  of  Laws  326, 
402  ;  Taylor  \.  Boardman,  26  Vt.  581. 
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If  Wooster  claimed  to  May,  the  attaching  creditor  to  own  the 
team,  without  the  knowledge  or  consent  of  the  plaintiff,  it  could 
in  no  way  affect  the  rights  of  the  plaintiff  nnder  the  mortgage.  And 
the  evidence  tending  to  prove  that  Wooster  before  the  taking  of  the 
property  by  the  defendant  told  the  said  May  and  other  persons  of 
whom  he  wished  to  obtain  credit,  that  he  owned  the  team  was  irrel- 
evant, excepting  so  far  as  it  tended  to  impeach  the  testimony  of 
Wooster. 

Peck,  J.  The  plaintiff  claims  title  under  three  mortgages  from 
Wooster  to  him.  The  defendant  justifies  the  taking  under  writs  of 
attachment  and  executions  against  Wooster.  No  question  is  made 
by  the  counsel  for  the  plaintiff  but  ttmt  the  mortgages  were  regularly 
executed  and  recorded  according  to  the  laws  of  New  Hampshire, 
where  the  parties  resided  and  where  the  property  was  then  situated. 
Nor  is  any  question  made  but  that  by  the  statute  of  New  Hampshire 
the  plaintiff  might  let  the  property  remain  in  the  possession  and  use 
of  the  mortgagor  without  subjecting  it  to  attachment  as  the  mort- 
gagor's property.  There  having  been  no  change  of  possession,  the 
property  would  have  been  clearly  attachable  as  the  property  of  the 
mortgagor  had  the  mortgagee  acquired  his  title  under  our  laws.  The 
question  is  whether  the  bringing  of  the  property  into  this  state  by 
the  mortgagor  under  the  circumstances  staled  in  the  exceptions,  sub- 
jected it  to  attachment  by  his  creditors,  although  not  so  liable  under 
the  laws  of  New  Hampshire  where  the  plaintiff  acquired  his  title, 
and  where  the  parties  to  the  mortgages  resided. 

There  is  no  doubt  but  that  the  right  of  a  creditor  to  attach  and 
levy  upon  the  property  of  his  debtor,  as  a  general  proposition,  per- 
tains to  the  remedy,  and  depends  on  the  laws  of  the  place  where  the 
property  is  found  and  attached.  For  instance,  if  a  debtor's  property 
of  a  certain  kind  and  to  a  certain  amount,  exempt  from  attachment 
and  levy.by  the  laws  of  New  Hampshire,  is  brought  here,  it  is  sub- 
ject to  attachment  in  this  state,  unless  exempt  by  our  laws.  But 
whether  property  brought  into  this  state  by  a  debtor,  is  to  be  re- 
garded as  his  property  for  the  purposes  of  attachment  and  levy,  or 
the  property  of  a  third  person,  is  a  different  question.  Where  in 
cases  like  the  pres2nt,  a  right  is  claimed  to  attach  personal  property 
as  the  property  of  the  former  owner  on  the  ground  of  a  non-compli- 
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ance  with  a  rule  of  policy  adopted  to  prevent  fraud,  and  hold  it 
against  a  purchaser  or  mortgagee  who  has  acquired  a  title  in  another 
jurisdiction,  perfect  against  the  creditors  of  the  vendor  or  mortgagor 
by  the  law  of  the  place  of  the  contract,  where  no  such  rule  of  policy 
prevails,  more  difficulty  arises.  The  cases  on  this  subject  are  not 
entirely  harmonious.  In  determining  which  law  shall  govern,  the 
domicil  of  the  contracting  parties  at  the  time  of  the  contract,  the 
place  of  the  contract  and  the  situs  of  the  property  at  the  time  of  the 
contract,  are  all  to  be  considered.  It  is  sometimes  said  that  personal 
property  has  no  silus^  and  for  some  purposes  it  is  true,  or  more  prop- 
erly, it  is  for  some  purposes  immaterial ;  but  for  other  purposes,  and 
as  applicable  to  questions  of  this  character,  the  actual  »Utis  of  the 
property  is  not  to  be  disregarded.  Much  of  the  conflict  in  the  deci- 
sions on  this  subject  has  arisen  from  the  different  effect  different 
courts  have  given  to  these  several  considerations,  where  the  place  of 
the  contract,  the  domicil  of  the  parties  to  it,  and  the  situs  of  the 
property  have  been  not  all  in  one  jurisdiction  at  the  time  of  the  con- 
tract. But  no  such  embarrassment  arises  in  this  case,  because  the 
domicil  of  the  parties,  the  place  of  the  contract  and  the  situs  of  the 
property  were  all  in  New  Hampshire  when  the  mortgages  were  exe- 
cuted. The  only  thing  that  raises  any  question  is  the  removal  of 
the  property  into  this  state  where  a  rule  of  policy  prevails  requiring 
a  change  of  possession.  The  law  of  one  state  cannot  by  its  own 
force  operate  in  another  state,  but  we  can  look  at  the  laws  of  another 
state  to  see  what  rights  a  party  has  acquired  under  them.  If  the 
immunity  from  attachment  at  the  suit  of  the  creditors  of  Wooster  in 
respect  to  this  property,  is  a  part  of  the  contract,  then  it  is  clear  that 
the  defendant's  attachment  must  give  way  to  the  plaintiff's  title. 
But  if  this  rule  requiring  or  dispensing  with  a  change  of  possession, 
is  a  mere  rule  of  local  policy  by  which  a  duty  may  or  may  not  be 
super-added  to  the  contract,  and  imposed  upon  the  purchaser  to  take 
possession  in  order  to  protect  the  property  from  attachment,  then  our 
laws  may  apply  if  sound  policy  requires  that  it  should  be  extended  to 
cases  like  the  present. 

One  ground  on  which  it  is  urged  by  the  defendant's  counsel  that 
our  law  ought  to  apply  to  this  case  is,  that  the  attaching  creditor  is 
a  citizen  of  this  state.     It  is  true  we  are  not  always  bound  to  give 
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effect  to  a  foreign  law  in  a  given  class  of  cases,  if  by  doing  so  it 
would  be  so  far  detrimental  to  our  citizens  generally  as  to  contravene 
the  general  policy  of  the  state ;  but  it  is  immaterial  whether  in  the 
particular  case  a  citizen  of  our  own  state  is  a  party,  as  the  same 
rule  ought  to  be  applied  to  citizens  of  other  states  as  to  our  own*  It 
has  been  sometimes  supposed  that  Skiff  v.  Solace^  23  Vt.  279,  was 
decided  partly  on  the  ground  that  the  attaching  creditor  was  a  citizen 
of  this  state ;  and  there  is  an  expression  in  the  opinion  given  in  that 
case  that  favors  the  idea  of  giving  some  peculiar  protection  to  our 
own  citizens.  But  it  cannot  be  supposed  that  that  was  a  controlling 
consideration  in  that  decision,  since  the  case  shows  that  the  mort- 
gagee was  also  a  citizen  of  this  state.  But  however  that  may  be, 
the  idea  of  such  preference  in  favor  of  our  own  citizens  has  been  ex- 
pressly repudiated  in  several  later  cases.  Taylor  v.  Boardman^  25 
Vt.  581 ;  Jones  v.  Taylor^  80  Vt.  42.  The  plaintiff  in  this  case  can- 
not be  deprived  of  any  rights  that  he  would  otherwise  have,  from  the 
fact  that  the  defendant  and  the  attaching  creditor  under  whom  he 
justifies,  are  citizens  of  this  state,  even  if  the  attaching  creditor  is  a 
citizen  of  this  state  as  is  claimed  by  the  defendant's  counsel. 

On  the  other  baud  the  decisions  in  this  state  settle  the  principle 
that  this  immunity  from  attachment  is  no  part  of  the  contract.  This 
is  expressly  recognized  and  directly  involved  in  Btce  &  Danenhaum 
V.  Courtis^  32  Vt.  4G0.  That  case  and  ffanford  v.  Paine  &  Trustee^ 
82  Vt.  443,  were  argued  and  decided  at  the  same  tenn.  In  Hanford 
V.  Paine  &  Trustee  the  decision  was  that  a  general  assignment  of  per- 
sonal property  made  in  New  York,  where  the  parties  to  the  contract 
resided,  executed  according  to  the  laws  of  the  state  of  New  York, 
was  valid  and  operative  against  a  subsequent  attachment  here,  even 
in  relation  to  property  permanently  situated  and  invested  in  business 
in  this  state  at  the  time  of  the  assignment,  although  there  was  no 
compliance  with  our  statute  relating  to  such  assignments.  The  court 
held  that  the  assignment  being  valid  in  that  state,  was  equally  valid 
here  to  pass  property  situate  here.  The  court  held  as  matter  of  con- 
struction that  our  statute  regulating  assignments  only  applied  to  as- 
signments made  here,  or  by  parties  having  their  domicil  here  at  the 
time.  In  that  case  no  question  arose  as  to  change  of  possession,  as 
the  assignee  had  taken  possession  just  before  the  attachment  or  trus- 
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tee  process  was  serv^ed.  But  in  the  other  case,  Eice  &  Danenhaum  v. 
Counts^  which  was  like  the  other,  except  there  had  been  no  change  of 
possession,  the  attaching  creditor  held  the  property  against  the  title 
under  the  prior  assignment.  The  court  distinguished  the  two  cases 
upon  the  ground  that  the  requirement  of  a  change  of  possession  was 
no  part  of  the  contract,  but  a  rule  of  local  policy  applicable  to  all 
property  situate  in  this  state  at  the  time  of  the  sale  or  transfer. 

The  question  then  arises,  not  whether  the  law  of  New  Hampshire 
shall  operate  here,  but  whether  our  local  rule  of  policy  requiring  a 
change  of  possession,  shall  be  extended  to  transfers  made  in  another 
state  where  the  parties  to  the  contract  resided,  and  where  the  prop- 
erty was  located  at  the  time  of  the  transfer,  to  defeat  a  title  perfect 
by  the  laws  of  that  state  not  only  against  the  former  owner,  but 
against  his  creditors.  To  show  that  it  does  apply  to  such  case  the 
defendant's  counsel  refers  to  Skiff  v.  Solace^  23  Vt.  279.  If  that 
ease  is  to  be  now  regarded  as  law,  to  the  extent  indicated  by  the  de- 
cision, it  would  seem  to  be  decisive  of  this  case  for  the  defendant. 
But  that  case  was  questioned,  if  not  in  effect  overruled,  in  Taylor  v. 
Boardman^  25  Vt.  In  Taylor  v.  Boardman^  at  the  time  the  mort- 
gage was  executed,  two  of  the  mortgagors  and  the  mortgagee  resided 
in  Massachusetts,  and  the  other  mortgagor  resided  in  this  state,  the 
mortgage  was  executed  in  Massachusetts  where  the  law  required  no 
change  of  possession,  the  property  was  there  situated,  the  mortgage 
was  afterwards  foreclosed  in  Massacliu setts.  Afterwards  the  mort- 
gagor, without  the  consent  of  the  mortgagee,  brought  the  property 
into  this  state  and  sold  it  to  the  defendant  who  bought  it  for  a  vala- 
able  consideration  without  notice  of  any  defect  of  title  in  the  mort- 
gagor. The  court  held  that  the  defendant  acquired  no  title  against 
the  title  of  the  mortgagee.  The  court  in  the  opinion  alluded  to  some 
particulars  in  which  the  case  differed  from  Skiff  v.  Solace^  but  it  is 
evident  that  they  considered  that  the  two  eases  could  hardly  stand 
consistently  with  each  other.  Jones  v.  Taylor^  30  Vt.  42,  decides 
that  a  chattel  mortgage  executed  in  New  York  by  a  citizen  of  that 
state  where  the  property  had  its  visible  locality  at  the  time  of  the 
execution  of  the  mortgage,  and  valid  against  creditors  by  the  laws  of 
New  York  without  a  change  of  possession,  will  protect  the  property 
from  attachment  in  this  state  at  the  suit  of  a  creditor  of  the  mort- 
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gagor  resident  here,  though  found  here  in  the  possession  of  the  mort- 
gagor. In  deciding  that  case  the  court  saj  that  Skiff  y.  Solace  has 
no  sound  hasis  upon  which  it  can  stand.  It  is  treated  as  overruled. 
These  two  later  cases  we  are  disposed  to  adhere  to,  and  thej  are  de- 
cisiye  against  the  right  of  the  attaching  creditor  in  this  case  unless 
the  distinction  hetween  those  cases  and  the  present  one,  relied  on  bj 
the  defendant's  counsel,  requires  the  application  of  a  different  prin- 
ciple. It  is  insisted  that  as  the  property  in  this  case  was  brought 
into  this  state  bj  the  consent  of  the  mortgagee,  to  remain  and  be  used 
here  bj  the  mortgagor,  if  not  permanently,  yet  for  a  considerable 
time,  a  different  rule  should  govern  the  case. 

It  is  true  that  in  Taylor  y.  Boardman  the  case  shows  that  the 
property  was  brought  into  this  state  without  the  knowledge  or  con- 
sent of  the  mortgagee,  and  in  Jones  y.  Taylor  the  case  is  silent  on 
this  subject,  and  does  not  show  by  what  means  or  by  whose  procure- 
ment the  property  was  brought  into  this  state,  or  how  long  it  had 
remained  here.  But  the  principle  decided  in  those  cases  is,  that  the 
rule  of  policy  requiring  a  change  of  possession,  applies  to  transfers 
made  within  this  state,  and  to  transfers  of  property  situate  in  this 
state  at  the  time  of  the  transfer,  and  not  to  sales  or  mortgages  like 
this,  perfect  by  the  laws  of  the  place  where  made. 

If  this  rule  requiring  a  change  of  possession  does  not  apply  to  such 
sales  made  out  of  the  state,  as  held  in  these  cases,  it  is  immaterial 
at  whose  instance,  or  by  whose  consent,  or  for  what  purpose  the 
property  was  afterwards  brought  into  the  state,  or  how  long  it  had 
remained  here  after  the  sale  or  mortgage  before  the  attachment.  As 
Wooster  never  owned  the  property,  absolutely  in  this  state,  and  made 
no  transfer  of  it  here,  no  change  of  possession  was  necessary  here 
to  perfect  the  title  against  creditors,  which  was  already  complete  by 
the  laws  of  New  Hampshire.  It  is  evident  that  the  court  in  Bice  & 
Danetfbaum^  where  they  hold  that  a  change  of  possession  is  necessary 
under  a  sale  made  abroad,  if  the  property  has  its  locality  here  at  the 
time  of  the  sale,  did  not  intend  to  extend  the  sale  further.  This  ap- 
pears from  the  whole  reasoning  of  the  case ;  and  in  conclusion  the 
court  say,  '^  it  is  true  that  out  of  comity  we  do  not  apply  it  so  as  to 
defeat  rights  acquired  in  other  states  as  to  property  having  its 
locality  there*      This  would  be  to  work  fraud  and  injustice,   and 
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offensively  to  divest  rights  acquired  bona  fide  under  the  laws  of  a 
foreign  state."  Tlie  phrase,  "  having  its  locality  there,"  must  have 
reference  to  the  time  of  the  sale. 

It  is  insisted  that  unless  a  change  of  possession  is  required  in 
cases  like  this,  that  creditor^  may  be  misled,  and  that  in  this  case 
the  creditor  was  misled^  by  the  possession  remaining  in  the  mort- 
gagor, and  by  his  representing  the  property  as  his.  This  may  be 
true  in  some  cases,  but  there  are  many  cases  wliere  the  same  may 
be  true  and  yet  the  apparent  ownership  yields  to  the  actual  title  ;  as 
in  cases  where  property  was  never  owned  but  hired,  by  the  one  in 
possession,  and  cares  of  sheriffs'  sales  and  conditional  sales,  where 
no  change  of  possession  is  requisite. 

The  defendant's  counsel  refers  to  Montgomery  v.  Wright^  8  Mich. 
143.  That  case  differs  somewhat  from  this.  The  case  arose  be- 
tween a  mortgagee  under  a  mortgage  executed  in  Canada,  and  an 
attaching  creditor  under  a  subsequent  attachment  in  Michigan.  The 
plaintiff  resided  in  Michigan  and  owned  and  was  in  possession  of 
the  horse  in  question  at  Detroit.  He  afterwards  removed  into  Can- 
ada and  took  the  horse  with  him,  and  soon  after  executed  the  mort- 
gage in  Canada,  under  a  statute  similar  to  the  New  Hampshire  stat- 
ute. Afterwards,  having  resided  in  Canada  about  a  year,  he 
brought  the  horse  to  Detroit  to  be  trained,  and  after  the  horse  had 
been  there  about  a  month  and  a  half,  he  was  attached  as  the  prop- 
erty of  the  mortgagor.  I  do  not  say  that  the  fact  that  the  mort- 
gagor had  previous  to  the  mortgage,  and  so  recently,  been  the  abso- 
lute and  notorious  owner  of  the  property  in  Michigan,  accompanied 
by  possession  while  he  resided  there,  ought  of  itself  to  distinguish 
the  case  in  principle  from  this,  but  it  furnishes  an  argument,  if  not  a 
sufficient  reason,  for  requiring  a  change  of  possession  in  that  case, 
that  does  not  exist  in  this.  But  what  is  of  more  importance,  the 
Canada  statute  required  the  mortgage  to  contain  a  particular  des- 
cription of  the  property,  and  the  court  decided  on  the  authority  of 
decisions  of  the  Canadian  courts,  that  the  mortgage  was  void  by  the 
law  of  Canada  as  against  creditors  for  want  of  a  more  particular 
description  of  the  property.  That  point  they  held  was  decisive  of 
the  case.  The  court  go  on  however  and  express  an  opinion  that  the 
attachment  would  still  prevail  if  the  mortgage  had  been  valid  by  the 
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lows  of  Csnada.  The  coort  refer  to  no  antliorities  oa  thii  pdnt, 
but  the  ooonsel  for  the  attaching  creditor  cited  Skiff  ▼.  ScHoioe^  2S  Vu 
The  later  cases  in  this  state  on  the  subject  were  not  referred  to  in 
that  case.  The  case  has  mack  less  weight  than  it  would' be  entitled 
to,  had  the  court  held  the  mortgage  executed  in  Canada,  valid  by  the 
laws  of  Canada,  so  as  necessarily  to  have  presented  the  question^ 
whether'  the  law  of  Canada,  or  the  law  of  Michigan,  should  gorem 
the  rights  of  the  parties.  But  aside  from  this  view  of  that  case,  we 
are  disposed  to  adhere  to  the  principles  established  bj  our  own  ds^ 
cisions  made  since  the  caS9  of  Skiff  y.  Soloed* 
Judgment  afiirmed. 


Olitsb  p.  CHAin>L£B  V.  Isaac  Dtsb. 

[in  ohanobrt.] 

Mortgage.    Attachment,     Cluuicery.     ParHee. 

An  attachment  npon  land  cfeatte  a  gpecihc  lien  themm,  and  Testi  in  the  tMaxHSMg 
creditor  a  right  in  equity  to  redeem  the  land,  eren  before  Judgment  and  Ictj, 
Anom  a  prior  incumbrance,  in  order  to  make  his  own  daim  beneficial  or  ayaHable 
to  himself. 

He  is  entitled  to  the  same  right  of  redemption  as  a  mortgagee  has;  and  If  not 
joined  as  a  party  in  a  suit  of  foredosore  npon  the  same  land,  his  right  to  ledeem 
is  not  affected  by  the  decree. 

Bis  payment  of  the  prior  mortgage  incumbrance  is  not  regarded  as  a  TOlontair 
payment,  but  the  exercise  of  an  equitable  right,^-and,  as  against  the  mortgagor 
and  all  holding  under  him,  and  subsequent  to  his,  the  creditor's,  attachment,  the 
effect  of  the  redemption  is  not  to  extinguish  the  mortgage  so  redeemed,  bat  to 
keep  it  alire  as  a  subsisting  lien  upon  the  bud,  whether  the  creditor  putsue  his 
attachment  lien  or  not. 

The  fact  that  the  first  and  third  incumbrance,  the  atsachment  being  the  second, 
were  held  by  the  same  person,  would  not  give  him  any  greater  rights  than  the 
holder  of  the  third  would  haye  if  he  had  not  held  the  first. 

Bill  dt  Chavosry.    The  allegations  and  prayer  of  .the  biU  are 
suffieientlj  set  forth  in  the  opinion  of  the  court.     The  case  was 
heard  upoi^  demurrer  to  tbe  bill,  a  tb*  December  Term,  1862,  Wind- 
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sor  county,  Babbett,  Chancellor,  and  the  bill  was  dismissed, — ^from 
which  decree  the  orator  appealed. 

Washburn  dh  Marshy  for  the  orator. 

The  defendant  held  a  mortgage  of  certain  premises,  dated  March 
dd,  1857,  for  $478.  The  plaintiff  attached  the  equity  of  redemption 
March  26th,  1857.  The  defendant  took  a  second  mortgage,  dated 
February  3d,  1858,  to  secure  $4000.,  which  covered  all  the  land  in- 
cluded in  the  first  mortgage,  except  one  lot.  A  decree  of  foreclosure 
was  obtained  by  the  defendant  upon  the  first  mortgage  September 
SOth,  1858,  and  before  the  decree  became  absolute,  the  plaintiff  paid 
to  the  clerk  $591.40,  September  26th,  1859,  which  was  the  amonnt 
then  due  upon  it.  The  bill  alleges  that  the  payment  was  made  by 
the  plaintiff  in  good  faith,  for  the  purpose  of  redeeming  the  premises 
from  the  first  mortgage,  and  protecting  the  plaintiff's  lien  under  his 
attachment.  The  defendant  received  and  still  retains  the  money  so 
paid  by  the  plaintiff.  The  defendant  obtained  a  decree  of  foreclosure 
upon  his  second  mortgage,  which  became  absolute  September  30th, 
1859,  and  he  holds  the  premises  under  that  decree.  The  plaintiff 
was  not  made  defendant  in  either  bill  of  foreclosure.  The  plaintiff 
obtained  judgment,  June  Term,  1860,  and  execution  was  issued  and 
levied  upon  other  property  of  the  mortgagor. 

The  plaintiff  now  claims  that  the  defendant  should  repay  the 
amount  paid  by  him  to  redeem  the  premises  from  the  first  mortgage. 

The  plaintiff  by  his  attachment  acquired  a  lien  upon  the  premises, 
which  gave  to  him  an  equitable  title,  as  specific,  if  not  as  extensive, 
as  that  of  a  purchaser.  Bigdow  v.  Topliff,  25  Vt.  273  ;  Carter  v. 
Champion^  8  Conn.  549  ;  Braley  v.  French,  28  Vt.  552.  And  for 
the  purpose  of  protecting  his  lien,  he  was  entitled  to  redeem  the 
premises  from  the  first  mortgage.  It  is  not  essential  to  this  right 
that  he  should  have  had  an  interest  in  the  land;  it  is  sufficient  that  he 
had  a  legal  lien  upon  it.  2  Story's  Eq.  291,363;  4  Kent,  162. 
And  he  might  redeem,  though  not  party  to  the  foreclosure.  Lyon  v. 
Sanfordf  5  Conn.  544. 

It  is  objected  in  reliance  upon  Nichols  v.  Eolgate,  2  Aik.  138,  and 
Downer  v.  Fox,  20  Vt.  392,  that  the  plaintiff  acquired  by  his  attach- 
ment no  interest  in  the  land  which  the  defendant  w^as  bound  to  no- 
'  tice,  and  that  he  could  not  have  been  made  party  tp  tlie  bill  of  fore* 


NOVEMBER,    1864.  347 


Chandler  v.  Dyer. 


closure.  The  same  doctrine  prevails  in  Connecticut.  Lacy  y.  Tom-- 
linsonj  5  Day,  77.  Yet  it  is  there  held  that  the  plaintiff  might  re- 
deem. Lyon  V.  San/ord^  5  Conn.  344.  And  if  he  do  redeem  he 
cannot  he  held  to  be  a  mere  volunteer,  and  if  not,  then  he  is  subro- 
gated to  all  the  rights  under  the  first  mortgage.  The  defendant 
holding  under  the  second  oiortgage,  stands  in  the  same  relation  to 
the  plaintiff  that  he  would  have  sustained  if  the  first  mortgagee  had 
been  a  third  person.  He  can  claim  no  other  or  different  rights,  since 
the  doctrine  of  tacking  mortgages  does  not  prevail  in  this  State. 
The  defendant  is  not  now  at  liberty  to  deny  the  plaintiff^s  right  to 
redeem.  He  has  accepted  the  money  paid  fo^  the  purpose  of  re- 
deeming the  premises,  and  now  claims  to  hold  both  money  and  land. 

Convene  &  French^  for  the  defendant. 

The  attachment  did  not  authorize  the  orator  to  redeem  in  such  a  sense 
as  to  keep  the  mortgage  on  foot  for  his  benefit,  as  he  claims,  unless  he 
levied  upon  the  equity  within  the  time  allowed  by  law.  An  attach- 
ment of  real  estate  confers  no  interest  in  or  right  to  the  premises  at* 
tached.  1  Wash.  Dig.  pi.  40,  p.  266  ;  Braley  v.  French,  28  Vt.  546  ; 
Lacy  et  al.  v.  Tondinson,  5  Day,  77  ;  6  Day,  77.  The  righl^  claim  or 
lien,  or  whatever  it  may  be  called,  acquired  or  created  by  timply 
attaching  real  estate,  is  at  least  inchocUe,  imperfect  and  incomplete.  It 
requires  a  legal  judgment,  execution  and  levy,  in  order  to  render  the 
right,  daim  or  lien  complete.  The  courts  have  uniformly  held  it  to 
be  improper  to  make  an  attaching  creditor  a  party  to  a  bill  to  fore- 
close unless  he  has  obtained  judgment,  taken  execution,  and  levied  it 
according  to  law.  Nichols  v.  Holgate,  2  Aik.  138  ;  Downer  v.  Fox, 
20  Vt.  388  ;  Cheney  v.  Axtell,  1  Wash.  Dig.  266.  Every  person  who 
has  a  lien  upon  real  estate  may  redeem,  and  every  person  who  has  an 
interest  or  lien  should  be  made  parties  to  a  bill  to  foreclose  a  prior 
mortgage.  Btdlard  v.  Leach,  27  Vt.  491 ;  Sto.  Eq.  PI.  176,  §  198. 
There  was  not  the  slightest  occasion  for  the  orator  moving  in  the 
matter,  till  he  had  perfected  his  lien  by  levy  of  execution.  He  ex-  . 
pressly  alleges  he  was  not  made  a  party  to  the  biU  of  foreclosure. 
If  he  had  been  he  would  have  been  dismissed  with  costs.  2  Aik. 
138 ;  20  Vt.  388. 

The  orator  redeemed  the  first  mortgage  as  an  attaching  creditor. 
By  his  neglecting  to  perfect  his  lien  he  lost  all  ngbta  which  might  n^ 
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Uudtt  to  that  eharacter.  He  coaMd  to  be  such.  He  conld  cl«im  no 
fight  MS  sneh.  He  vcluiUainly  abandoned  all  rights  and  privileges 
mder  his  attachment. 

AlDis,  J.    This  case  has  been  heard  upon  dennuTer  to  the  biD. 

The  bill  states,  1st.  That  the  Island  Pond  Lumber  Company  ssoe^ 
eated  a  mortgage  of  fire  lots  of  land  in  Brighton,  to  the  defendant, 
tsaae  Dyer,  dated  March  8,  1857,  to  secure  •478.  This  was  the 
tort  mortgage.  2d.  The  plaintiff,  on  the  27th  June,  1857,  attached 
the  lands  so  mortgaged,  in  a  suit  against  the  Island  Pond  Lumber 
Company,  to  secure  and  collect  a  debt  that  company  owed  him  of 
about  $2100.  This  was  the  second  lien  upon  the  lands.  Sd.  The 
Xsiand  Pond  Lumber  Company,  on  the  8d  February,  1858,  executed 
another  mortgage  to  Dyer  to  secure  another  debt  due  him  of  about 
#4000.    This  was  the  thffd  lien  upon  the  lands. 

Dyer,  on  the  30th  September,  1858,  got  a  decree  of  foredosors 
upon  his  first  mortgage— the  time  of  redemption  to  expire  on  the 
Mth  September,  1859— the  sum  due  being  9552.64.  He  also  got 
another  decree,  on  the  dOth  September,  1858>  to  foreclose  his  last 
mortgage  (being  the  third  lien)  by  the  80th  September,  1859,  upon 
non-payment  of  #4290.96. 

The  plaintiff  (Chandler)  was  not  joined  in  either  of  these  bsUs  of 
fwreelesure. 

Chandler  entered  his  suit,  in  which  he  had  attadied  these  lands, 
in  court  at  the  September  Tenb,  1857,  of  Essex  county,  and  isi  due 
course  of  law  obtained  judgment  at  the  June  Term,  I860,  against 
the  Island  Pond  Lumber  Company  for  12184.68,  and  costs. 

Aa  Dyer's  decree  of  foreclosure  upon  his  first  mortgage  (which 
ivas  prior  to  Ch«nd}er*s  attaohmept)  would  expire  on  the  dOth  S^ 
tenAeis  1859,  Chandler,  in  order  to  protect  his  interest  by  attaeh* 
meat  in  the  mortgaged  premises,  om  the  26th  September,  1859,  re- 
deemed the  test  mortgage  by  pi^ng  to  the  derk  of  the  courts  pur- 
suant to  the  statute,  the  amount  due  on  the  decree..  Dyer  roeeived 
^  the  (Amk  and  holds  the  amount  so  paid*  This  was  aQ  done  b»- 
Ibve  Chandler  got  final  j«dgm«nt  in  his  suit,  When  he  finally  got 
judgment,  he  levied  his  execution  upon  other  lands  of  his  del>to0, 
and  thus  his  lien  upon  these  lands  by  the  attachment  was  discharged. 
Be  fmfWuffB  ttiabiU  againsi  Dyer«  who  oLugm  to  hotd^  these,  litfdl 
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tij  YirtQf  of  hif  ieen%  obUinod  in  fofeekMing  hia  kat  niDitg»g9» 
(which  WM  sabfleqttBni  t^  Chaiidler^f  ftttedbnmt),  dumitig  Ihil 
D7«r  shall  p%j  what  ha  (Chaadlar)  had  ia  pajr  to  r^d^eui  the  fir^ 
i|iortga|;6  or  bf»  foradoaed. 

L  Tha  first  question  which  arises  in  the  ease  is  whether  Gluuid^ 
ler,  9A  the  time  he  paid  the  money  upon  the  decree  made  to  forecbsa 
tha  first  mortgage,  had  by  virtue  of  hk  ettachflieiit  e  rigfit  to  redeem 
the  lands  bj  paying  the  amomt  do^  on  the  decree* 

It  is  claimed  on  the  part  of  the  defendant  that  an  attadiing  ereA- 
itor  of  lands,  before  levy  of  his  execation«  has  no  ri^t  to  redeem* 
The  argnment  to  sustain  this  view  of  his  rights  rests,  1st,  upon  tha 
fact  that  tha  attachment  is  a  proceeding  tn  tmAam,  not  resting  iipos 
an  agreement  of  the  owner  of  the  equity  to  diarge  the  land  with  the 
debt,-*-that  the  attaching  creditor  gets  merdy  a  privilege  to  charge 
the  land  by  levying  his  ezecation-*-that  he  may  never  get  a  jed^ 
ment, — ^that  if  he  do  it  may  be  paid  by  the  debtor,  or  may  be  levied 
upon  other  prc^rty  or  lands  by  the  creditor ;  and  2d,  that  the  oisea 
of  IMwU  V.  SblgaU^  2  Aik.  138,  and  Oofoner  v.  IW,  80  Vt.  999^ 
have  established  the  rule  in  this  state  that  an  attadiing  creditor  of 
lands  is  not  a  proper  party  defendant  to  a  bill  of  foredosnre,  and 
that  if  he  is  joined  as  defendant  he  will  be  dismissed  with  his  <y>9ts» 
It  is  urged  as  a  necessary  deduction  from  the  doctrine  of  these  easet 
that  a  he  may  not  be  joined  it  most  be  becanas  he  has  no  rigjht  tg 
redeem. 

The  statute  of  our  state  which  authoriaea  the  attadmient  of  leads 
npoa  mesne  process,  provides  that  they  shall  be  held  ta  respond  tha 
judgment  which  may  be  recovered  in  the  suit  upon  which  they  are 
attached  for  five  calendar  months  after  judgment.  It  has  alwayis 
been  hdd  in  this  state  that  such  an  attachment  creates  a  q^ific  lien 
in  favor  of  the  creditor  upon  the  lands  attadMd--*a  lien  not  kea 
binding  if  pursoed  to  the  end  by  dne  ooune  of  law,  than  if  it  had 
been  voluntarily  cheated  by  the  aet  of  the  debtor.  It  ia  a  proeeeding 
frequently  resorted  to-— well  known  and  much  ralied  upen  by  aM 
business  men^-ran  element  materially  fafluendng'  the  daily  tranaae* 
tions  of  business. 

Practically  it  diiEers  but  little  from  a  mortgage.  Lika  a  moitgagp 
it  is  no  proof  of  a  sdlMisting  deb*  till  a^ndiealed  nposu    Iha 
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gagee  like  the  attaching  creditor  is  not  obliged  to  resort  to  the  lands 
mortgaged — ^he  may  collect  his  debt  out  of  other  lands  or  property 
of  his  debtor ; — ^his  debt  may  be  paid  before  a  decree  of  foreclosure 
expires,  and  he  may  never  get  any  legal  title  to  the  lands  mortgaged. 
In  short,  a  mortgage,  like  an  attachment,  is  merely  security  for  a 
debt.  The  main  differences  are  that  the  one  arises  from  contract — 
the  other  by  proceeding  in  invitum ; — the  one  takes  the  whole  land  by 
foreclosure,  if  not  redeemed,  the  other  by  levy  takes  only  enough  by 
appraisal  to  pay  the  debt ;  the  one  has  a  right  to  possession  upon 
breach  of  condition — the  other  only  till  six  months  after  levy  of  ex- 
ecution. But  whatever  the  special  differences  by  which  the  creation 
or  processes  of  execution  are  perfected,  their  main  object — ^tfaeir  sub- 
stantial ends  are  the  same — the  security  of  debt.  Regarding  the  in- 
tent of  the  statute  and  the  universal  practice  under  it  as  to  attach- 
ments— ^and  the  oft-repeated  language  of  our  courts  when  speaking 
of  them,  we  feel  bound  to  regard  them  as  creating  specific  liens  upon 
the  lands  attached,  and  vesting  in  the  attaching  creditor  a  right  in 
equity  to  redeem  the  lands  from  a  prior  incumbrance  in  order  to 
make  his  own  claim  available  or  beneficial  to  himself. 

If  we  were  to  hold  otherwise,  an  attachment  of  lands  subject  to 
mortgage  would  be  nugatory — always  liable  to  be  defeated  by  fore- 
closure of  the  prior  mortgage.  Such  an  exception  would  practically 
defeat  the  value  of  the  law  authorizing  attachments,  for  every  one 
who  was  in  debt  and  likely  to  have  his  lands  attached  would  protect 
them  from  such  a  liability  by  a  mortgage. 

The  nature  of  the  interest  which  the  attaching  creditor  obtains — 
viz :  security  on  the  land  for  the  debt — is  so  like  that  of  a  mortgagee 
that  we  think  he  should  be  entitled  to  the  same  right  of  redemption. 

Such,  too,  are  all  the  analogies  of  the  law,  and  the  rule  as  laid 
down  by  all  elementary  writers  fairly  includes  them. 

Judge  Stort,  2  Eq.  Jur.  p.  864,  §  1023,  afler  enumerating  van- 
rious  persons  entitled  to  redeem,  (among  whom  he  names  ^^judgment 
creditors  and  tenants  by  elegit^*'  whose  rights  are  merely  to  secure 
their  dehta)^  says:  ^^and  indeed  every  other  person  being  an  incum- 
brancer, or  having  legal  or  equitable  title,  or  lien  therein,  may  insist 
upon  a  redemption  of  the  mortgage  in  order  to  a  due  enforcement  of 
their  claims  and  interests  in  the  land.''     Nor  does  it  make  any 
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difference  whether  the  lien  or  interest  is  acquired  by  operation  of  law, 
or  otherwise.  So  Hilliard  on  mortgages,  vol.  1,  p.  247,  sajs  he  is 
allowed  to  redeem  who  is  entitled  to  the  legal  estate  of  the  mort- 
gagor, or  claims  a  subsisting  interest  or  lien  under  him. 

We  need  not  refer  to  our  own  decisions  to  show  that  this  interest 
is  held  to  be  a  lien,  or  to  dwell  upon  its  qualities  to  show  that  from 
its  nature  it  must  be  a  lien. 

It  is  somewhat  difficult  to  perceive  upon  what  ground  the  dictum 
in  Nichoh  v.  Holgate^  2  Aiken,  can  be  sustained.  The  mere  dictum 
of  the  learned  and  cautious  judge  who  delivered  the  opinion  in  that 
case,  when  expressed  after  discussion  and  consideration  of  the  sub- 
ject, would  be  entitled  to  great  respect.  But  nothing  in  the  state- 
ment of  the  case,  or  in  the  arguments  of  counsel,  indicate  that  that 
point  was  raised.  It  is  only  from  the  passing  remark  of  Judge 
Skinner,  at  the  end  of  his  opinion,  when  directing  as  to  the  entries 
by  the  clerk  for  disposing  of  the  case,  that  we  can  suppose  the  point 
to  have  been  made.  It  was  a  point  obviously  of  minor  importance, 
and  probably  not  at  all  discussed  or  considered  ; — v.  suggestion  to  the 
clerk  made  at  the  moment  for  disposing  of  the  case,  rather  than  a 
decision  to  establish  a  precedent.  At  the  time  Nichols  v.  HolgcUe 
was  decided  an  opinion  undoubtedly  prevailed  to  some  extent,  that 
the  interest  of  an  attaching  creditor  not  being  an  interest  in  land, 
his  right  was  not  only  one  that  need  not  be  noticed  in  a  bill  to  fore- 
close, but  ought  not  to  be.  See  5  Day,  77,  and  the  argument  of 
counsel  in  5  Conn.  544,  and  the  remarks  of  Judge  Bristol  ; — ^but 
since  5  Conn.  544,  it  would  seem  that  in  Connecticut  the  attaching 
creditor  may  be  joined. 

The  suggestion  of  Judge  Davis  in  Downer  v.  Fox,  20  Vt.  392,  is 
clearly  mere  dictum^  and  founded  obviously  upon  the  remark  in 
Nichols  V.  ffolgcUe.  Neither  of  those  cases  ought  to  be  regarded  as 
decisions  upon  the  point. 

The  general  rule  as  to  the  joinder  of  parties  in  bills  of  foreclosure 
is  that  the  mortgagee  may  join  all  who  have  a  subsequent  interest  in 
or  a  lien  or  incumbrance  upon  the  lands — all  who  may  be  interested 
in  the  accounting ; — ^Daniels'  Ch'y  Pr.,  vol.  1,  p.  324  and  325  ; — that 
all  subsequent  incumbrances  may  be  joined.  If  not  joined  they  are 
not  barred  by  the  decree.     See  authorities  there  cited.     It  is  said 
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they  «re  not  barred  t}io%h  the  mortgagee  have  w  notice  of  the  »• 
cumbranoes;  but  perhaps  uader  our  STstem  of  regietry  end  eott- 
fttructive  notice  this  would  be  otherwise* 

As  a  foreclosure  is  brought  to  cut  off  the  right  (o  redeem,  it  wodd 
seem  proper  to  join  one  who  has  the  right  to  redeem.  Though  the 
right  may  not  have  become  fixed,  absolute,  irrevocaUe,  by  levy  of  ex- 
ecution, still,  if  it  be  a  subsisting  lien  relied  upon  by  him  who  hoUs  itf 
it  would  seem  consistent  with  every  principle  of  law  that  he  who 
claims  a  superior  or  prior  right  should  be  entitled  to  call  upon  the 
owner  of  the  fiubaequent  and  inferior  lien  to  redeem  or  be  foreclosed. 
But  whether  the  attaching  creditor  before  judgment  and  levy  may 
be  joined  or  not,  it  ib  clear  if  he  is  not  joined  that  his  right  to  i^ 
deem  is  not  affected  by  the  decree.  The  universal  rule  that  he  who 
has  not  bad  his  day  in  court  is  not  bound  by  the  judgment  woold 
seem  to  settle  this  matter. 

The  remarks  of  Lord  Keeper  Finch  as  cited  in  1  Daniell's  Ch'y 
fr.  B2bj  are  opposite  to  this  point.  ^'Though  there  be  a  great  mis- 
chief on  the  one  hand,  that  a  mortgagee  after  decree  against  the 
mortgagor  shall  never  know  when  to  be  at  rest,  for  if  there  be  aof 
other  incumbrances  he  is  still  liable  to  an  accwntt  yet  the  inconven- 
ience is  far  greater  on  the  other  side ;  for  if  a  mortgagee,  that  is  • 
stranger  to  the  decree,  should  be  concluded,  he  would  be  abeolntdy 
without  remedy  and  lose  his  whole  money,  when  perhaps  a  decree 
may  be  huddled  up  puiposely  to  cheat  him,  a^d  in  the  meantime  he 
(being  paid  his  interest)  may  be  lulled  asleep ;  whereas  on  the  other 
hand  there  is  no  prejudice  but  being  liable  to  th^  tcoyble  of  an  ao« 
count  which  if  stated  bona  fide  between  mortgagor  and  mortgagee 
shall  be  no  more  ravelled  into.'' 

Under  our  system  requiring  the  record  of  all  deeds,  m(Mrtgagee 
and  attachments  of  lands,  the  mortgi^ee  who  omits  to  join  the  par- 
ties having  subsequent  interests  and  liens,  may  well  be  avpposed  io 
oinit  them  intentionally  and  at  his  periL 

The  case  of  Lyon  v.  Son/ordj  5  Conn.  1^44,  is  in  point  to  ahoir 
that  the  attaching  creditor  not  joined  as  a  party  in  a  hUl  of  foredo- 
sure  is  not  bound  by  the  decree. 

Judge  Stort,  in  his  Eq.  Plead.  §  198,  si^y^,  ''If  any  incumbran- 
cers are  not  made  parties,  the  decree  of  jforecloatire  4oes  piot  bind 
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them,"  and  the  nmaerevu  authorities  cited  in  his  note  eeem  folly  fte 
soflkain  the  poeition. 

lodeed  npon  principle  and  without  a  proeedent  the  doctrine  would 
eeem  to  be  indisputable, 

n.  If  Chandler  had  the  right  to  redeem,  and  hie  right  was  noit 
a&cted  bj  the  decree,  the  question  then  arises,  did  he  exercise  the 
right  in  euch  a  manner  as  to  entitle  hun  to  hold  the  mortgage  he  «e- 
^emed  as  a  subsisting  lien  against  Dyer  provided  Dyer  claimed  to 
hold  the  premises  by  his  second  mortgage. 

It  is  to  be  noticed  here,  1st,  that  Chandler's  attachment  took  effecit 
from  the  time  the  writ  of  attachment  was  served,  and  was  therefore 
a  primr  lien  to  Dyer's  second  mortgage.  When  Dyer  took  his  mortr 
gage  he  took  it  having  notice  of  Chandler 's  prior  attachment,  and 
enbject  to  it* 

2d.  Chancer,  when  he  redeemed  Dyer's  first  mortgage,  paid  the 
money  in  virtue  of  his  right  to  redeem,  as  the  second  incumbraneer, 
and  in  order  to  protect  his  lien  by  the  attadmient  and  make  it  avail- 
aMe«  He  paid  the  money  just  before  the  time'  of  redemption  ezr 
pirad.  He  had  not  then  obtained  judgment  for  his  debt,  and  ooqld 
not  tell  whether  it  would  be  possible  to  secure  and  collect  his  debt 
otherwise  than  by  a  resort  to  these  lands,  when  he  should  get  final 
judgment.  He  oonld  not  tell  when  he  would  be  able  to  get  jndg^ 
ment,  nor  whether  his  debtor  would  then  be  solvent  or  have  any  viik 
ible  property.  Upon  what  principle  could  the  exercise  of  his  right 
to  redeem  under  such  circumstances  be  held  to  be  a  voluntary  pay^ 
ment? 

The  exercise  of  the  right  to  redeem  a  prior  mortgage  by  a  subse- 
quent incumbrancer  is  the  exercise  of  an  unquestioned  legal  right-n- 
and,  as  against  the  mortgagor  and  all  holding  under  him  and  suhsa* 
quent  to  him  who  redeems,  the  efiect  of  the  redemption  is  not  to  ex- 
tinguish the  mortgage  so  redeemed,  but  to  keep  it  alive.  He  does 
not  pay  the  money  as  does  the  mortgagor  to  remove  the  incumbrance 
from  the  land)  but  only  to  suspend  its  operation  as  against  himself, 
and  prevent  its  rendering  his  own  lien  useless.  The  mortgagor  can- 
not say  to  him,  you  have  paid  my  debt, — ^removed  an  incumbrance 
frmn.my  land  ;-r-your  daim  by  doing  so  becomes  a  mere  pfrsonal 
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claim  against  me — it  does  not  exist  as  an  incumbrance  on  the  land. 
That  would  be  monstrous  injustice — contrary  to  the  very  basis  upon 
which  successive  mortgages  are  made.  On  the  contrary  it  does  re- 
main a  lien  on  the  land  till  paid  by  the  mortgagor,  or  by  him  who 
as  the  last  owner  of  an  interest  in  the  equity  of  redemption  stands 
in  the  place  of  the  mortgagor.  The  principle  that  mortgages  have 
preference  in  the  order  in  which  they  are  made,  requires  this.  Nor 
can  a  subsequent  mortgagee,  who  derives  all  his  interest  in  the 
equity  of  redemption  from  the  mortgagor  have  any  greater  or  other 
rights  than  the  mortgagor  had  when  he  made  the  subsequent  mort- 
gage. Nor  can  the  fact  that  such  subsequent  or  third  mortgagee  is 
the  same  person  who  holds  the  first  mortgage — as  Dyer  is  in  this 
ease — alter  or  increase  his  rights. 

In  this  proceeding  Chandler  seeks  relief  against  him  as  the  holder 
of  the  third  mortgage — to  foreclose  his  claims  and  riglits  under  that. 
He  does  not  say  to  bim,  "you  must  pay  me  back  the  money  I  paid 
you  to  redeem  your  first  mortgage"  ;  but,  "  if  you  claim  to  hold  the 
land  by  virtue  of  your  second  mortgage,  you  must  hold  it  as  you  took 
it,  subject  to  my  prior  lien  by  attachment,  and  subject  to  my  right 
to  redeem  your  first  mortgage,  and  to  continue  to  hold  that  also  as  a 
mortgage  upon  the  land."  By  so  doing  he  does  not  increase  the  bur- 
den on  the  land.  Dyer  has  no  more  to  pay  than  he  knew  he  was 
subject  to  pay  when  he  took  his  mortgage. 

.  If  Chandler  could  not  redeem  the  first  mortgage  without  thereby 
losing  his  claim  for  it  as  a  charge  upon  the  land,  his  right  to  redeem 
is  worthless.  He  cannot  make  his  lien  by  attachment  beneficial 
without  losing  the  amount  he  has  to  pay  to  redeem,  and  it  would  be 
only  when  the  debt  secured  by  the  attachment  was  as  large  or  larger 
than  the  prior  mortgage  that  he  could  redeem  without  loss. 

To  hold  that  Dyer,  being  the  holder  of  the  first  and  the  third  in- 
cumbrances, can  on  that  account  have  any  greater  right,  by  virtue  of 
the  third  incumbrance,  than  would  exist  in  case  the  owner  of  such 
third  incumbrance  was  a  different  person  from  the  owner  of  the  first, 
would  simply  be  to  hold  to  the  tacking  of  mortgages — a  doctrine  not 
adopted  in  this  state,  and  finding  but  little  countenance  at  any  time 
in  any  of  our  sister  states — and  substantially  abandoned   in   this 
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country.  The  application  of  that  doctrine  to  this  case  would  not  be, 
in  the  language  of  the  English  books,  ^Ho  squeeze  out  the  intermedi- 
ate incumbrancer,"  but  rather  to  squeeze  the  first  mortgage  out  of 
the  second  incumbranceri 

Neither  can  it  deprive  Chandler  of  his  right  to  hold  the  mortgage 
he  redeemed  as  a  lien  on  the  land, — that  he  would  not  have  been 
barred  by  the  decree  if  he  had  not  paid  it.  He  might  well  wish  not 
to  run  the  hazard  of  litigation  upon  that  then  undecided  question  in 
this  state.  Aside  from  such  considerations — having  the  right  to  re- 
deem he  was  not  bound  to  wait  till  he  was  called  upon  or  sued  bj 
the  prior  mortgagee — he  could  exercise  his  right  at  any  time  after 
the  debt  secured  by  the  prior  mortgage  had  become  payable  arid  re- 
deemable. The  second  mortgagee  stands  in  the  place  of  the  mort- 
gagor as  to  his  right  of  redeeming  the  first  mortgage.  1  Hill,  on 
Mort.  222. 

Neither  can  he  be  deprived  of  his  right  \yj  the  fact  that  he  finally 
levied  his  execution  upon  other  lands  of  his  debtor,  and  did  not 
pursue  his  lien.  This  he  had  a  right  to  do,  precisely  as  a  second 
mortgagee  would  have  a  right  to  do. 

But  at  the  time  he  redeemed  the  first  mortgage  he  had  not  aban- 
doned his  lien.  On  the  contrary  he  then  was  relying  on  it — paid  the 
first  mortgage  because  he  relied  on  it,  and  because  he  did  not  then 
know  that  he  would  be  able  to  find  anything  else  to  secure  his  debt 
upon  when  he  finally  should  get  judgment. 

It  would  not  seem  to  be  a  very  equitable  claim  on  the  part  of 
Dyer — that  because  Chandler  had  secured  his  debt  upon  other  lands 
of  the  debtor,  and  had  thus  relieved  the  lands  mortgaged  to  Dyer 
from  an  attachment  of  about  S2000.,  thereby  enhancing  Dyer's  se- 
curity to  that  amount — ^that  he  should  therefore  be  held  to  have  been 
making  a  mere  voluntary  payment  when  he  redeemed  the  first  mort- 
gage under  the  belief  that  it  was  necessary  to  do  so  in  order  to  save 
his  own  lien  by  attachment.  'Upon  this  principle  every  second  mort-' 
gagee  who  should  redeem  a  prior  mortgage  in  order  to  save  his  own^ 
would  be  precluded  from  resorting  to  other  property  to  secure  his 
debt ;  for  if  he  should  do  so,  he  would  incur  the  necessity  of  losing 
the  money  paid  on  the  first  mortgage.  This  would  be  contrary  to 
the  well  settled  rights  of  mortgagees. 
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A  pajB^nt  80  made  hf  a  second  incumbrancer  m  order  to  make 
Ida  own  claim  available  is  never  held  ta  be  a  voluntary  pajmeni,  bat 
the  exercise  of  an  equitable  right. 

^  In  our  own  state  the  cases  of  Daumer  v.  lox^  20  Vt.,  and  of  Paine 
r*  Hatkawayy  in  the  1st  Yt.,  illustrate  the  principle  and  apfdy  it  to 
cases  where  the  equity  was  more  doubtful  than  in  the  case  at  bar. 

See  also  Thompson  v.  Ohandkr^  7  Greenleaf,  877 ;  Sng  v.  Mc^ 
Vickar,  3  Sandf.  Ch'y  199  ;  8  Met.  411. 

Decree  reversed  and  case  remanded  to  the  court  of  chancery  for  a 
decree  according  to  the  prayer  of  the  bill. 


ECFHEMXA  E.  WaMKSR  V.  ISAAC  WAttinDR^S  ESTATS. 

WUh.     Cancdling.     B^^hlicalum. 

Where  the  teetator  made  his  will  in  1857,  and  wrote  it  mostly  npon  one  side  of  a 
half  sheet  of  fbolseap  paper,  the  siicnatove  and  atlestatiea  dense  being  npon  Che 
other  side  of  the  same  paper  near  the  top,  and  two  yean  afterwards  wrote  below 
all  the  writing  and  near  the  middle  of  the  sheet,    "This  will  is  hereby  canceDed 

*  and  annulled  in  M\  this  15th  day  of  March,  1859,"  it  was  held  to  amonat  to  a 
rerocation  of  the  will  by  '*  cancelling,"  and  it  cannot  be  thereafter  rerired  by 
parol  declarations  of  snch  a  purpose  or  desire  on  the  part  of  the  testator.  Kmt^ 
LOGO,  J.,  dissenting. 

This  was  an  appeal  fixmi  a  decree  of  the  probate  court  disallowing 
the  will  of  Isaac  Warner  deceased,  and  was  tried  by  the  jury  at  the 
Chittenden  County  Court,  April  Term,  1868,  Pierpoixt,  J.,  presid- 
ing, upon  the  plea,  that  the  paper  propounded  was  not  the  last  wiU 
and  testament  of  the  said  deceased. 

The  proponent  introduced  testimony  tending  to  prove  that  two  days 
before  the  death  of  said  deceased,  durmg  his  last  sickness,  he  said  to 
his  wife  (the  proponent)  that  she  would  find  in  a  trunk  where  he 
kept  his  papers,  a  will  made  out  by  him  for  her  benefit ;  and  that 
some  three  weeks  after  his  death  she  examined  the  trunk  and  found 
among  the  papers  the  will  in  question,  and  that  she  thereupon  pre* 
sented  the  same  to  the  probate  court  for  probate*     She  also  found 


JSCmSMVMMr  iSM.  Ut 


Tf  arntt  v.  WariMr'i  £st 


th«re  a  ibrmer  will  wi€h  tke  tegtator^s  nasM  partly  torn  off.  Th« 
following  facts  were  duly  proved  and  not  dispated,  viz :  Tke  pap6tf 
impOtinded  was  dated  August  32d,  A.  D»  1857.  It  was  all  iA  the 
^4||uidwriting  of  the  deceased,  except  the  naniM  of  the  witnesses,  and 
was  folded  and  filed  in  the  handwriting  of .  the  deceased,  '*  Isaao 
Wamer^s  last  will  and  testanient,'land  ^as  in  VU  respects  duly  eze^ 
cuted,  witnessedlmd  published,  at  that  date,  as  his  last  'will  and  tes- 
tanfient,  he  then  being  of  sound  disposing  mind  and  memorj.  The 
deceased  in  the^earlier  part  of  his  life  was  atoracticing  lawjer  in  this 
state.  He  died  at  Burlfb^n  onHhe^lUh  dff]^^  Aii^st,  1861, 
aged  79  jears,  leaying'no  will  of  kter  cmte.    \   ""  '     k-  ^        s 

The  contestants  claimed  that  the  deceased^  en.  thj,  i&th  daj  of 
March,  1859,  cancelled  said  will  with  the  intention  of  revoking  it, 
aad  in  support  thereof  offered  to  prove  thaWhe  deceased  at  that  date 
wrote  on  the  same  paper  on  which  the  win  is  written  at  the  foot  of 
^e  writing  of  the  will,  and  on  the  back  of  the  same  pa|f&r,  what  ap« 
pears  there  written,  with  the  intention  of  revoking  said  will.  -This 
was  objected  to  by  the  proponent,  upon  the  ground  that  such  writing 
^vas  not  such  an  act  of  cancelling  as  the  law  makes  necessary  for  the 
revocation  of  a  will,  although  the  deceased  might  have  done  it  with 
intent  to  revoke  said  will. 

It  appeared  that  the  will  was  written  upon  a  sheet  of  foolscap  pa* 
per  and  covered  the  first  page  and  abont  one-third  of  the  second 
page,  and  that  thus  far  there  were  no  marks  of  obliteration,  cancel* 
lation  or  defacement  upon  the  paper.  But  upon  the  last  half  of  the 
second  page  were  written  the  following  words :  ^^  This  will  is  hereby 
cancelled  and  annulled.  In  full  this  15th  day  of  March  in  the  year 
1859,"  and  several  lines  lower  down  upon  the  page  are  the  following 
words,  erased. 

*'  In  testimony  whereof  I  here  I  have/' 

Written  lengthwise  of  the  paper  as  folded,  and  below  the  filing  of 
the  paper  upon  the  back,  being  the  outside  on  fourth  page,  were  these 
words :     "  Cancelled  and  is  null  and  void«    I.  Warner." 

The  court  against  the  objection  of  the  proponent  admitted  the  te»« 
dmony  of  one  Chaiies  F.  Warner,  which  tended  to  prove  that  the 
testator  intended  the  said  writings  upon  the  will  as  a  revocation  hf 
cancelling,  and  that  he  first  designed  to  make  anether  will,,  hut 
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finally  decided  to  make  no  will,  but  leave  it  to  the  law  to  divide  his 
property. 

Upon  the  testimony  and  facts  proved,  the  proponent  claimed,  that 
the  court  should  direct  a  verdict  establishing  the  will.  The  court 
refused  so  to  rule,  and  submitted  the  case  to  the  jury.  The  pro- 
ponent asked  the  court  further  to  charge  the  jury  upon  several  points 
presented,  which  the  court  declined  to  do. 

The  jury  returned  a  verdict  that  said  instrument  was  not  the  last 
will  and  testament  of  the  said  Isaac  Warner  deceased. 

To  the  several  rulings  of  the  court,  the  refusal  to  charge  as  re- 
quested and  the  charge  as  given  the  proponent  excepted. 
•'   Daniel  Roberts,  for  the  proponent. 

I.    The  will  was  not  revoked. 

1.  Obviously,  this  was  an  attempt  at  revocation  by  a  "  writing," 
lacking,  to  completeness,  only  attestation.  Failing  as  a  written  re- 
vocation,  we  cannot,  for  the  sake  of  the  intent,  construe  it  to 
be,  what  it  clearly  was  not,  viz  :  "  a  burning^  cancelling  or  oblitera" 
ting." 

2.  The  intent  to  revoke  is,  by  itself  alone,  nothing.  There  must 
be  the  necessary  statutory  act  done,  to  which  the  intent  can  attach 
itself.  These  acts  are  symbolic,  and  the  law  admits  no  substitution, 
or  equivalents.  Extreme  strictness  and  literaluess  of  construction 
prevails  here.  Blanchard  v.  Blanchard,  32  Vt.  62  ;  Leaycroft  v.  Sim" 
mons^  3  Bradf.  44 ;  Clingam  v.  Mttcheltree,  31  Fenn.  St.  25 ;  Sise 
V.  Fincher,  10  Iredell,  139  ;  KeiU  v.  Mehaffey,  10  Ohio  (N.  S.) 
204. 

3.  This  will  was  not  burned,  nor  obliterated,  nor  torn.  It  was  not 
cancelled.  This  is  a  question  of  definitions.  The  word  caned  has 
its  primary  and  its  secondary,  or  figurative  signification. 

(a.)  Etymologically,  it  has  only  the  former  meaning  cancdlo— 
'^  1.  To  make  like  a  lattice,  to  lattice.  2.  (In  the  latin  of  the  ju- 
rists)— to  strike  through  a  writing  in  the  form  of  a  lattice.  (X) — 
to  strike  or  cross  out,  to  cancel,  as  testamentwni,  chirographum."  An- 
drew's Latin  Dictionary. 

Cancel,  cancelled.     See  Worcester,  Webster  and  Richardson's  Dic- 
tionaries ;   2  Bl.  Com.  309  ;   Roge/'s  Thesaurus   Su.  652  and  756  ;      "t/ 
Burrill's  Law  Die.  Bouvier's  do.  ^'  Cancelled,  defaced,  rased,  blotted, 
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or  put  out,"  ^'iUiniref'  Swinb.  Part  7,  §16;  Stephens  y.  TapreU, 
2  Curteis,  458  ;   Winsor  v.  Pratt,  6  E.  C.  L.  290. 

(&.)  This  word  in  the  statute  is  employed  in  this  primary  sense 
only.  Its  collocation  with  huming^  obliterating  and  tearing  denotes 
an  act  ejusdem  generis.  It  denotes  defacement,  obliteration  or  other 
marks  of  repudiation  upon  the  writing — the  script.  As  a  mere  sing^" 
ing  is  not  a  burning  {Clark  v.  Scripps,  22  Eng.  L.  &  Eq.  627)  so  no 
amount  of  cancellation  is  a  "  destruction  "  under  the  words  "  burn- 
ing, tearing  or  otherwise  destroying"  in  Stat.  1  vie.  ch.  26.  Stephens 
T.  Taprd^  supra,;  Goods  of  Fay^  9  Eng.  L.  &  Eq.  600 ;  Goods  of 
Brewster^  6  Jurist,  (N.  S.)  56. 

Substitute  for  this  primary  meaning  the  secondary  sense,  and  the 
statute  will  read — ^no  will  shall  be  revoked^  except  by  revoking  it. 

The  entirety  of  the  will  must  be  destroyed,  so  that  it  may  be  said 
it  no  longer  exists  as  it  was.  Meed  v.  Harris^  33  E.  C.  L.  57  ;  Ked- 
field's  Wills,  313,  314,  and  notes.  Great  inconvenience  arises  in 
holding  that  there  may  be  a  virtual  compliance  with  the  statute. 
Lord  Denman,  C.  J.,  in  Reed  y.  Harris.  No  declaration  of  burn- 
ing, obliterating  or  cancelling  is  an  equivalent  for  the  act  of  burn- 
ing, &c. 

(c.)  Whether  these  writings  constitute  the  act  of  cancellation  is 
determinable  upon  inspection.  If  the  will  does  not  appear  to  be  can- 
celled, it  is  not  cancelled,  whatever  the  intent.  In  point  are  Hilton 
V.  King^  3  Levinz,  86  ;  Lewie  v.  Lewis^  2  Watts  &  Serg.  455  ;  Mc» 
Fherson  v.  Clark,  3  Bradf.  95  ;  Martins  v.  Gardiner,  8  Simons,  73  ; 
Clark  v.  Smith,  .34  Barb.  140  ;  Grantley  v.  Garthwaite,  2  Russ.  Ch. 
90 ;  Heise  v.  Heise,  3  Penn.  246  ;  Overall  v.  Overall,  Little's  Sel. 
Cas.  RuFFiN,  C.  J.,  in  Bethel  v.  Moore,  2  Dev.  <&  Bat.  316  ;  Bibb 
y.  Ihomas,  2  W.  Bl.  1043,  stands  upon  the  ground  of  tearing  only. 
Reed  v.  J^arrw,  83  E.  C.  L.  57  ;  Clark  v.  Scripp,  22  Eng.  L.  &  Eq. 
627  ;  1  WilUams'  Ex.  113  ;  1  Jarm.WUls,  116,  117  ;  2  Am.  L.Cas. 
688,  692. 

White  V.  Casten,  1  Jones'  Law  R.  (N.  C.)  197,  ran  upon  the 
verge ;  but  there  was  an  actual  tearing.  This  case  questioned  in 
Red.  Wills,  319. 

II.  There  was  error  in  admitting  the  subsequent  declarations  of 
the  testator  and  in  the  effect  given  to  them  in  the  charge.     Dan  y. 
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Sratm,  4  Coireii,  4^3 ;  Waterman  v^  WhUney,  1  Eeman,  157 ;  Lmw 
T.  Lewiiy  2  Watts  &  Serg.  455  ;  StamB  y.  Stmoart^  B  Jurist  (N.  S.) 
440 ;  Dot  r.  Fainter^  6  Eng.  L^  &  Eq.  155 ;  Bed.  Wiik,  331 ;  2 
Am.  L.  Cas.  088. 

in.  This  will  Was  repnblisbed.  1  Wflis^  Ex.  169, 171,  175,  179; 
2  Levinz,  86 ;  3  Add.  48 ;  2  H^g.  209  ;  2  Am.  L,  Cas.  725^ ;  2 
Btnn.  406;  2  Whare.  103 ;  22  Penn.  St.  416 ;  1  Grantfs  Cas.  75 ;  8 
B^rr,  498 ;  40  Penn.  217 ;  5  Conn.  164 ;  Red,  Wills,  367. 
(  Wm.  O.  Shaw  and  E.  J.  Phe/ps^  for  the  contestaatSf^  cited  33  E^ 
G.  L.  57 ;  Avery  v.  Pisdeyj  4  Mass.  460  ;  Moore  v.  Jloof«,  PhiUi* 
more,  109,  123  ;  1  Jarman,  155 ;  2  Am.  Lead.  Cas.  645 ;  BM  t* 
Thomas,  2  W.  Bl.  1048 ;  Clark  v.  Scripj^  2  £.  L.  A?  £.  630 ;  1 
Wms.  Ex'rs  110 ;  Bafiist  Ohwn^  v.  RohbarU^  2  Barr,  110 ;  Redf.  on 
WiHs,  367-70,  374. 

/    Babrett,  J.     The  main  question  in  this  case  is,  whether  the  will 
was  revoked  by  the  act  of  the  testator,  in  writing  what  he  did  on  the 
.  second  page  of  the  instrument. 

The  statute  prescribes  the  several  and  only  modes  in  which  a  will) 
duly  executed,  may  be  revoked,  viz :  1st,  by  some  wiU,  codicil  or 
(other  writing.  2d,  by  burning,  tearing,  cancelling  or  obliteratiugu 
It  is  clear,  and  is  conceded,  that  this  will  is  not  revoked  by  either  of 
the  first  of  said  modes ;  nor  by  either  of  the  other  modes,  ^ksB  it 
f  be  by  cancelling.  That  is  a  mode  by  itself,  different  and  distinct 
from  burning  or  obliterating,  though  obliteration  may  in  some  cases 
be  an  act  of  cancelling.  In  the  present  case  there  is  no  obliteratioa* 
So  the  only  question  is,  was  the  act  of  the  testator  a  canceBmg^ 
within  the  meaning  and  intent  of  the  statute  ? 

We  regard  it  as  a  settled  doctrine  of  the  interpretation  of  statutes, 
that  when  an  English  statute  is  enacted  in  this  state,  if  it  had  re* 
oeived  a  judicial  interpretation  in  England  prior  to  its  enactment 
here,  it  is  to  be  taken  that  the  language  is  used  in  our  statutes  in  the 
sense  given  to  it  by  the  adjudications  in  England,  unless  there  is 
some  other  sense  impressed  upon  it  by  attendant  provisions  of  the 
statute  thus  enacted.  But  if  it  had  received  no  sudi  interpretatioit« 
it  stands  for  interpretation  here  the  same  as  if  it  had  been  first  en- 
acted here.  Adjudications  in  England,  made  since  such  enactment 
ber6i  have  not  the  force  of  aulh<»ity,  as  to  the  sense  cxf  the  J 
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as  used  in  oor  law.  •  As  resting  on  reasons  that  commend  tbemselves 
id  our  approbation,  all-  adjudications  upon  tlie  subject  may  aid  in 
giving  to  t^rms  used  a  just  sense  and  effect,  having  reference  to  the 
Subject  matter  of,  iand  to  the  purposes  designed  to  be  served  by,  the 
statute  in  question. 

It  is  plain  that  the  object  of  the  statute  29  Car.  II.  is  the  san^e  as 
that  for  which  our  similar  statute  was  enacted ;  and,  in  the  matter  of 
wills,  to  provide  ample  security  against  their  revocation  being  effect* 
Hated,  unless  by  means  insuring  the  utmost  certainty  that  it  was  the 
intent  of  th6  testator  to  revoke  what  would  otherwise  stand  for,  and 
be  effectual  as,  a  will  disposing  of  his  worldly  effects. 

To  this  intent,  the  provisions  in  this  behalf  have  been  made.  The 
class  of  acts  of  revocation,^f  which  cancelling  constitutes  one  mode, 
contemplates  something  to  be  done  to  the  instrument  itself,  showing, 
or  tending  to  show,  thaty  by  such  act,  the  testator  designed  to  make 
an  end  of  it  as  hiis  will ;  t^nd  each  of  the  modes  prescribed  was  de- 
signed to  be  equally  effectual  in  that  respect.  If  the  document  should 
be  entirely  burned  up,  or  entirely  obliterated,  or  torn  into  scraps,  or 
covered  over  with  closely  drawn  cross  lines,  there  would  be  no  doubt  | 
as  to  the  intent  of  the  testator.  But  it  has  been  held  not  to  be  nee* 
essary  to  go  to  that  extent  in  any  of  the  modes,  in  order  to  answer  ' 
the  requirements  of  the  statute ;  and  that  the  slightest  degree  of  ' 
either  mode,  provided  it  appear  even  by  resort  to  other  evidence,  that 
the  act  was  done  with  the  intent  to  have  it  constitute  a  revocation,  is 
effectual  as  such  revocation.  Accordingly  it  has  been  decided  that 
the  slightest  burning  or  tearing  of  the  material  on  which  the  will 
was  written,  ev^  though  none  of  the  script  should  be  destroyed  or 
effaced, — that  the  erasure  of  a  single  word,  or  the  drawing  of  a 
slight  line  across  the  face  of  the  script,  partaking  of  the  character  of 
the  act  prescribed  by  the  statute,  if  it  appear  to  have  been  done  in 
the  accomplishment  of  such  act,  effectuates  a  revocation. 

Now  it  is  obvious,  from  the  general  current  of  the  cases  early  and 
late,  that  the  leading  idea  is,  that  the  testator  must  perform  some  one 
of  the  prescribed  acts  upon  the  instrument  itself,  so  that,  when  pro* 
daced,  it  shall  bear  the  mark  of  such  act.  What  amounts  to  bom* 
ing,  to  tearing,  to  obliterating,  is  not  the  subject  of  question.  But 
what  amoani9  to  caneeUin^^'^hovr^  with  r^foroQce  to  the  text  of  th^ 
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instrument,  must  the  act  be  done, — not  as  to  the  shape  or  character 
of  the  marks,  but  whert  must  they  be  located,  is  the  main  point  of 
debate  in  the  present  case.  The  proponent  claims  that  the  cancel- 
ling marks  must  be  made  upon  some  part  of  the  written  text  of  the 
will. 

The  Latin  verb,  from  which  the  term  cancel  is  derived,  means  to 
make  lattice  work,  and  the  corresponding  noun  in  Latin,  in  the  plu- 
ral, canceUiy  signifies  lattice  work ;  and  when  applied  to  marks,  means 
marks  made  in  the  form  of  lattice  worL  How  this  term  came  to  be 
applied  to  marks  made  upon  written  instruments,  for  the  purpose  of 
destroying  their  validity,  is  obvious  both  from  general  and  judicial 
history,  not  only  as  taught  by  the  books,  but  as  derived  from  obser- 
vation. To  draw  cross  lines  over  the  face  of  a  written  instrument 
has  been,  and  is,  a  common  mode  of  showing  the  intent,  thereby,  to 
make  an  end  of  it  as  an  instrument  in  force.  In  earlier  times,  when 
the  ability  to  write  was  possessed  by  very  few,  the  great  mass  of 
persons  of  all  grades  from  the  highest  lord  to  the  lowest  peasant, 
could  manifest  their  intent,  with  pen  and  ink,  only  by  unlettered 
marks.  While  they  would  be  dependent  on  the  few  skilled  in  the  art, 
to  draw  their  instruments  of  contract  in  making  dispositioii  of  their 
property,  they  could  and  did  resort  to  various  modes,  by  which, 
without  clerkly  aid,  to  make  an  end  of  their  validity. 

From  the  fact  that  cross  marks  were  so  easily  made,  and,  when 
made  upon  the  face  of  a  written  instrument,  were  so  significant 
that,  thereby,  the  maker  of  them  designed  to  put  an  end  to  the  con- 
tinuing validity  of  the  instrument,  this  mode  was  recognized  and 
adopted  into  the  statute,  in  common  with  tearing,  burning  and  oblit- 
erating, as  one  by  which  wills  might  be  revoked.  In  some  instances 
this  mode  might  be  preferable  to  either  of  the  others,  as  when  it 
should  be  desirable  to  preserve  the  legibility  of  the  entire  instrument, 
which  might  not  happen  as  the  result  of  burning,  tearing  or  obliter- 
ating. While,  therefore,  a  common  and  customary  mode  of  mani- 
festing the  intent  to  abrogate  theHnstrum^sri,  by  drawing  cross  lines 
over  the  face  of  it,  gave  rise  to  thbvji^  of  the  term  cancd^  still  the 
entire  judicial  history  of  the  subje5^  sho^  that  that  manner  of  mark- 
ing an  instrument  is  by  no  mep^ns  essentiaHn  order  to  answer  to  the 
fiill  force  find  effect  of  the  tenn  in  its  legal  sen^e.     The  n^  result  of 
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all  the  cases  a^d  all  the  teXt-books,  as  well  Us  the  reason  of  the  thing, 
and  the  appropriate  analogies  seems,  to  be  this^— that,  when  the  in- 
strument is  so  marked  bj  the  m^ker  of  it,  as  to  show  clearly,  when- 
ever it  is  produced,  that  the  act  w^  designed  bj  him  to  be  a  cancel" 
ling^  that  act  becomes  effectual,  bj  fbi^ce  of  the  statute,  as  a  revoca- 
tion of  the  will  by  ca|)Celling.  a 

In  the  present  case  the  act  of  the  testator  was  done,  not  only  upon 
the  paper  on  which  the  will  was  written,  but  upon  such  a  part  of  it 
as  always  to  go  with  that  part  of  the  will  which  contained  the  dispo- 
sition of  the  property, — ^not  indeed  on  the  face,  but  on  the  back  of 
such  disposition.  It  is  obvious  that  the  act  itself  was  designed  to 
constitute  a  revocation  by  cancelling.  This  is  not  a  mere  memoran- 
dum or  declaration,  which,  as  such,  operates  a  legal  effect  by  force  "^1 
of  the  terms,  but  it  was  the  performing  of  an  act  upon  the  instru- 
ment itself,  .which  act  operates  the  legal  effect.  If  cross  lines  had 
been  drawn  over  the  face  of  the  writing  of  the  will,  they  would  have 
been  effectual,  because  they  would  have  constituted  an  act  done  to 
the  instrument,  showing  .the  intent  of  the  testator,  by  that  act,  to 
destroy  the  validity,  of  it.  Instead  of  thus  drawing  lines,  he  equally 
performed  an  act  to  the  i»ubstance  of  the  instrument,  and  as  insepar-i|^ 
able  from  the  written  text  as  cross  lines  over  its  face,  showing,  with 
even  clearer  certainty,  the  intent,  by  that  act,  to  destroy  its  validity. 
Instead  of  leaving. the  significance  of  informal  marks  to  be  fixed  by 
the  location  they  occupy,  he  formed  the  marks  into  letters  and  words 
expressive  of  their  significance,  and  as  effectually  placed  them  upon 
the  instrument,  as  if  they  had  been  made  upon  the  face  of  the  script 
of  the  will.  If  he  had  drawn  a  slight  mark  from  the  top  to  the  bot- 
tom of  the  writing,  though  that  would  not  have  been  amcdlij  within 
the  etymological  and  primary  meaning  of  the  term,  still  it  is  con- 
ceded that  it  would  have  been  a  canceUing  of  the  will,  if  done  with 
that  intent,  within  the  legal  meaning  of  that  term.  We  think  that 
writing  npon  the  will,  as  was  done  in  this  case,  as  nearly  answers  to 
the  primary  sense  of  that  term,  as  such  mark  would,  and,  having  re- 
gard to  the  ground  on  which  effect  is  given  to  an  act  of  cancellationt 
such  writing  answers  every  reason  and  requisite  of  the  law. 

The  case  of  Lewis  v.  Lewia^  2  W.  &  Serg.  455,  comes  nearer  to 
a  position  of  conflict  with  the  view  we  bold,  than  any  one  to  which 
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attention  has  been  called  ;  yet  its  characterizing  facts  are  so  different 
from  those  of  the  case  in  hand,  as,  in  our  judgment,  to  relieve  the 
two  cases  from  any  such  conflict.  In  that  case,  the  word  ^*  oh$olete** 
was  written  by  the  testator  on  the  margin,  against  a  certain  clause  in 
the  will.  The  court  held  that  that  did  not,  of  itself,  constitute  a 
cancelling.  There  was  no  evidence,  aside  from  what  that  word  im- 
ported in  that  location,  of  the  intention  of  the  testator,  as  to  the 
character  and  effect  of  the  act  of  writing  it.  It  was  not  a  cancdlct^ 
Hon  in  the  primary  sense  of  the  term,  not  being  a  croia-^marking  on 
the  face  of  the  writing.  |  It  was  not  in  the  wider  sense  accorded  to  it 
by  the  law,  because  it  was  not  upon  the  writing  at  all,  as  and  for  a 
mark  drawn  over  it.  The  word  itself  did  not,  in  its  position,  indi-^ 
cate  that  the  act  of  making  it  was  designed  to  be  an  act  of  cancel* 
ling.  It  was  so  placed  upon  the  paper  that  it  might  be  separated 
and  leave  the  written  part  of  the  will  entire  and  intact.  It  might 
have  been  designed  as  a  mere  memorandum  or  declaration,  to  have 
effect  as  such,  and  not  as  the  effectual  fact  which  operates  in  virtue 
of  the  act  of  thus  marking  the  instniment. 

Several  cases  were  cited  in  the  argument,  in  which  there  had  been 
erasures  or  interlineations,  or  both,  and  it  was  held  that  the  wilb 
were  not  thereby  revoked,  because  it  did  not  appear,  on  the  one 
hand,  to  have  been  the  intention  of  the  testator  to  have  the  act  oon* 
stitute  a  ^ancelling^  or,  on  the  other,  if  so  intended,  that  the  act  w«a 
completed  by  the  testator  having  done  all  that  he  designed  to  do  as 
constituting  such  act  of  cancelling.  Such  are  WiTUor  et  cd,  v.  Pratt 
et  ah.,  6  E.  C.  L.  299  ;  McPherson  v.  Clarke  8  Bradf  95  ;  JforttVw  v. 
Oardner,  8  Simons,  73  ;  Clark  v.  Smithy  84  Barb.  140. 
-—The  ground  and  reason  of  those  and  similar  decisions  are  well 
stated,  and  cases  referred  to  in  Redf.  on  Wills,  315  ;  also  in  2  Am. 
Lead.  Cases,  692,  where  it  is  said,  ^^  Although  interlineations,  in- 
tended to  vary  the  sense  of  the  will,  and  not  to  destroy  it,  cannot,  in 
themselves,  amount  to  a  cancellation,  there  is  no  room  for  doubt, 
that,  when  taken  in  connection  with  actual  erasures,  they  may  go  to 
make  up  the  proof  of  a  change  of  disposing  purpose,  and  show  a 
total  or  partial  revocation  of  the  instrument/'  And  this  is  fully  8ii»> 
t^ned  by  the  authorities  cited. 
/  There  is  a  cUm  of  oa^es  qf  revocation  by  burning,  tearing  or  ob» 
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literating,  in  which  the  priociple  and  its  application  seem  to  us  to  be 
precisely  the  same  that  we  adopt  and  make  in  this  case.     Primarily, 
and  most  natiprally,  the  terms  used  imply  as  the  idea  of  the  law,  that 
the  burning  or  tearing  is  to  be  such  as,  virtually,  to  destroy  the  will 
as  an  instrument,  andno^  merely  enough  to  indicate,  or  be  consistent 
with,  an  intent  to  abrogate  it ;  and  the  same  remark  is  equally  ap- 
plicable to  a  case  of  obliteration.     Yet  in  Avery  v.  Fixley^  4  Mass. 
460,  it  was  held  that  taking  off  a  seal,  placed  upon  a  will  as  a  part 
of  the  act  of  executing  the  same,  although  the  law  did  not  require 
8uch  seal,  would  operate  a  revocation  by  tearing,  provided  it  was 
shown  to  have  been  done  with  that  intent.     So  in  Moore  v.  De  La 
Torre^  1  Philmore,  37^,  the  will  and  codicil  were  cut  around  the 
margin   at  t^e  top   and  one  side,  but  no  part  of  the  writing  was 
touched,  except  the  attestation  clause  of  the  codicil  was  cut  through. 
In  this  condition  they  Were  found  in  the  room  of  the  testatrix  after 
her  decease,  in  a  box  in  Vhich  she  had  kept  her  papers ;  an^  on  their 
being  propounded  for  probate,  Sir  John  Nichol,  after  a  most  elab- 
orate argument,  said  :    '^  Itiis  the  duty  of  the  coutt|o  put  a  rational 
«onstrtlction  upon  this  act.  >In  my  judgment  it  must  have  been  done 
for  the  purpose  of  cancelling,  revoking  and  destroying  the  validity 
of  this  instrument.     I  can  put  no  other  rational  construction  on  the 
acit.     It  must  have  been  done  not  equivocally,  but  decidedly,  for  the 
purpose  of  revoking  the  instrument."      The   case,  on  appeal,  was 
fully  and  most  learnedly  argued  in  the  High  Court  of  Delegates,  be- 
fore seven  most  able  jurists  in  this  department  of  the  law,  and  the 
judgment  of  the  Prerogative  Court  was  sustained.      In  Bibh  v. 
ThomoB,  2  W.  Black.  1043,  the  will  was  so  torn  by  the  testator  as 
almost  to  tear  a  bit  off,  and  then  rumpled  together  and  thrown  upon 
the  fire,  but  it  soon  fell  off,  and  was  picked  up  by  a  servant,  and 
preserved.     By  the  whole  court,  Dr.  Gray,  Ch.  J,    **  Revocation  iB 
an  act  of  the  mind,  which  must  be  demonstrated  by  some  outward 
and  visible  sign  or  symbol  of  revocation.     The  statute  has  sp^ified 
four  of  these ;  and  if  these,  or  any  of  them,  are  performed  in  the 
slightest  ipanner,  this,  joined  with  the  declared  intent,  will  be  a  good 
revocation.     It  is  not  necessary  that  the  will  or  instrument  itself  be 
totally  destroyed  or  consumed,  burnt  or  torn  to  pieces.     The  preseift 
case  faQs  within  two  of  the  spedfied  acts  described  by  ike  statute. 
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It  is  both  a  burning  and  a  tearing.  Throwing  it  on  the  fire  with  an 
intent  to  bum,  though  it  is  only  very  Blightljr  singed  and  falls  off,  is 
sufficient  within  the  statute/'  In  Beed  v.  Harris^  33  E.  C.  L.  57, 
the  doctrine  of  Bibb  v.  Thomas  is  fully  asserted,  but,  in  the  last  case, 
it  was  held  that  there  must  be  an  actual  burning,  to  some  extent,  of 
the  paper  of  the  will.  Patterson,  J.,  said :  ^'  There  must,  at  all 
events,  be  a  partial  burning  of  the  instrument  itself.  I  do  not 
saj  that  a  quantity  of  words  must  be  burnt,  but  there  must  be 
a  burning  of  the  paper  on  which  the  will  is."  Similar  cases,  in 
which  the  same  doctrine  has  been  held,  might  be  referred  to ;  but 
such  reference  is  needless,  as  there  is  no  substantial  conflict  of  de- 
cision. 

Now,  as  before  intimated,  the  acts  of  burning  and«tearing  in  the 
cases  cited,  are  as  far  from  answering  to  the  most  natural  import  of 
the  words  used  in  the  statute,  as  the  act  in  the  present  case  is  from 
answering  to  the  primary  idea  of  making  lattice  work,  or  to  the  less 
restricted  idea  of  drawing  a  cross,  or  even  a  single  mark,  on  the  face 
^  of  the  writing,  in  order  to  constitute  cancelling. 

On  the  whole,  the  true  legal  idea  seems  to  be  well  expressed  in  2 
Am.  Lead.  Cases,  689,  as  follows :  '^AU  that  is  necessaiy  to  a  revo- 
cation 18  an  absolute  revoking  intention,  manifested  by  any  act,  how- 
ever slight  in  its  nature,  which  can  fairly  be  considered  as  a  tearing, 
bkming,  cancelling,  or  obliterating,  within  the  meaning  of  the  stat- 
ute of  frauds,  and  the  various  legislative  enactments  which  have  been 
based  upon  it ;"  and  in  Williams  on  Executors,  110,  that "  the  prin- 
ciple appears  to  have  been  established,  that  if  the  intention  to  revoke 
is  apparent,  an  act  of  destruction  or  cancellation  should  carry  such 
intention  into  effect,  although  not  literally  an  effectual  destruction  or 
cancellation,  provided  the  testator  had  completed  all  he  designed  to 
do  for  that  purpose.'* 

As  to  the  extent  to  which  such  act  of  revocation  must  be  done  in 
order  to  be  eflectual,  perhaps  Mr.  Justice  Colebidgs,  in  ^ee«f  ▼• 
Barrisj  stipra,  put  as  proper  a  general  formulary  as  is  to  be  found,  or 
aa  can  well  be  framed, — thus :  "  The  question  is  put  whether  the  will 
must  be  destroyed  whoDy,  or  to  what  extent.  It  is  hardly  necessaiy 
to  say ;  but  there  must  be  such  an  injury,  with  intent  to  revoke,  as 
destroys  the  entirety  of  the  will ;  because  it  may  then  be  said  that 
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the  iastrametit  uo  longer  exists  as  it  was."  This  language  was  used 
with  reference  to  bnrning  or  tearing,  as  a  mode  of  revocation.-  Ap^ 
plying  it  to  canceULing^  ^^  there  must  be  such  a  marking,  with  intent 
-  to  revoke,  that  it  may  be  said  that  the  instrument  no  longer  exists  as 
it  was."  In  the  present  case,  it  would  seem  pretty  palpable,  that 
when  the  testator  had  written  where  he  did,  "  this  will  is  hereby 
cancelled  and  annulled  in  full  this  15th  day  of  March,  1857,"  the  in- 
strument no  longer  existed  as  it  was. 

Holding  this  to  be  sufficiently,  in  character,  an  act  oi  cancelling^ 
we  proceed  to  remark,  that  the  intent  is  so  decisively  manifested  by 
it,  as  to  give  it  full  effect  as  an  act  of  revocation.  And  we  regard 
our  brother  Pirrpoikt  as  having  most  aptly  expressed  the  true  legal 
idea,  when  he  said  in  his  charge  to  the  jury,  that  "  in  the  writing 
may  be  combined  both  an  act  and  a  declaration  of  intention." 

Upon  the  face  of  the  will,  when  produced,  it  was,  in  the  €tye  of 
the  law,  cancelled ;  and  the  court  would  have  been  warranted  in  so 
ruling.  This  being  so,  the  evidence  that  was  received  of  the  sayings 
of  the  testator,  became  immaterial,  whether  made  at  the  time  of  the 
act  of  cancelling,  or  subsequently  thereto.  Hence  it  becomes  un- 
necessary to  decide  whether  the  testimony,  as  to  his  sayings  made 
subsequently  to  that  act,  would  have  been  admissible  as  evidence  of 
his  intent  in  doing  it,  if  it  had  been  necessary  for  the  defendant  to 
show,  aliunde  the  instmment,  that  the  act  was  done  with  the  intent 
to  revoke  the  will  by  cancelling. 

Some  of  the  members  of  the  court  think  the  proponent  had  given 
occasion  for  the  introduction  of  this  evidence,  by  the  character  of  the 
evidence  which  she  had  introduced  in  the  opening  of  her  case. 

The  only  remaining  question  is,  as  to  the  republication  claimed  by 
the  proponent  to  have  been  made  by  sayings  of  the  testator  a  few 
days  before  his  death. 

The  will  was  revoked  by  the  act  of  cancelling.  The  law  of  this 
state,  in  cases  like  the  present,  recognizss  as  valid  such  wills  as  are 
made  in  the  mode  prescribed  by  the  statute,  which  statute  prescribes 
the  only  modes  in  which  they  may  be  revoked.  When  thus  re- 
voked, it  would  seem  quite  incongruous  that  the  instrument  could 
be  restored  to  its  original  vitality  and  force  by  mere  words,  with- 
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out  any  further  act  done  upon,  or  with  refer^ce  to,  auch  iostm- 
ment. 

In  cases  like  the  present,  we  have  no  wills  at,  or  by  force  of  com. 
mon  or  ecclesiastical  law,  but  only  by  statute.  The  substance  of 
the  5th  section  of  the  statute  of  frauds,  29  Car.  II.  ch.  3,  wa«  en- 
acted as  early  as  1787  in  this  state ;  and  in  1821  the  full  force  of 
that  section,  as  also  of  the  6th  section,  was  extended  to  personal  as 
well  as  to  real  estate,  and  the  same  has  been  substantially  the  law  of 
this  state  oyer  since.  Slade's  St.  ch.  44,  §§  17, 18 ;  G.  S.  ch.  49, 
§S  6,7. 

The  case  before  us  does  not  bring  in  question  the  effect  of  exe- 
cuting a  codicil  with  due  formalities,  after  the  act  of  revocation,  or 
of  another  testamentary  instrument,  referring  to,  and  designed  to 
restore  the  revoked  instrument ;  nor  does  it  bring  in  question  other 
acts  done  to  or  upon  the  instrument  itself  subsequently  to  the  act  of 
reirocatiOQ ;  nor  does  it  involve,  or  call  for  any  discussion  of  the 
subject  in  the  light  of  the  cases  decided  in  other  states  in  which  the 
English  law  as  tp  wills  has  existed  to  a  greater  or  less  extent.  We 
are  therefore  relieved  frpm  the  complications  and  conflicts  which  the 
books  show  to  hav^  oftep  troubled  other  courts ;  and  for  the  addi- 
tional reason  that  the  evidence,  upon  which  the  point  as  to  repub- 
lication is  predicated,  could  only  bear  upon  the  question  of  the  in- 
ient  of  the  testator  in  doing  the  act  of  revocation.  The  proponent 
had  the  full  benefit  of  that  evidence  in  that  view,  whether  properly 
or  not. 

la  the  dtscussien  and  deoision  of  this  case,  we  have^ven  no 
consideratiou  to  the  act  iff  words  of  the  tec^i^tor,  in  whM  he  wrot* 
upon  the  outside  of  the  folded  will  under  the  filing. 

Th^  judgment  i^  affirmed* 
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JoHK  M.  Dteb  r.  R08WELL  A.  Grates.* 
Statute  of  Frauds,     Assumpsit,     Contract,     Cfuaranty, 

The  defendant  barjralned  by  parol  to  sell  to  the  plaintiff  two  parcels  of  land  and 
the  right  to  a  sprinK  of  water,  all  belODicing:  to  the  defntdant't  fbtherr  for  the 
affffreicate  sum  of  $8000.,  and  gnaranteed  one  parcel  to  coQUin  one  hundred  and 
ninety-six  acres.  The  defendant  had  such  an  interest  in  the  property  as  anthor- 
iied  him  to  sell  it,  but  it  was  deeded  by  the  father  directly  to  the  plaintiff,  by  a 
deed  in  comfion  form,  by  description  merely,  and  not  by  quantity,  and  the  pay- 
ment was  made  to  the  father.  The  piece  guaranteed  to  contain  one  hundred  and 
nlnety-slx  acres  was  deficient  in  quantity,  and  the  plaintiff  brought  this  suit  in 
assumpsit  in  a  special  count  on  the  contract  of  guaranty,  and  in  the  common 
money  counts,  to  recover  the  value  of  such  deficiency.  Held,  that  the  contract  of 
guaranty,  being  part  of  the  contract  for  the  sale  of  land,  for  an  aggregate  and 
indivisible  consideration,  was  within  the  statute  of  fraods,  and,  being  by  parol, 
could  not  be  enforced  by  action. 

There  could  be  no  recovery  on  the  money  counts  as  no  part  of  the  purchase  money 
was  paid  the  defendant. 

AssuifPSiT  in  a  special  count  and  the  common  counts.  The  case  was 
Mferred  and  the  referee  reported  the  facts  substantiallj  as  follows : 

On  and  preyious  to  March  dlst,  1862,  Augustus  Graves,  the  father 
of  the  defendant,  was  the  owner  of  a  farm  in  Salisbury,  situate 
iwrtly  on  the  east  and  partly  on  the  west  side  of  the  Rutland  and 
Burlington  railroad,  and  bounded  on  the  west  by  Otter  Creek.  The 
defendant  resided  with  his  father  upon  the  farm,  and  had  made  a 
parol  arrangement  with  his  father  that  he  might  have  the  farm  for 
|10,000«,  provided  the  defendant  could  make  sale  of  enough  of  the 
farm  to  realize  the  sum  of  $8,000.  to  be  paid  to  the  said  Augustus, 
cad  in  such  case  should  have  the  homestead,  to  be  kept  as  a  home- 
stead, for  the 'balance,  $2,000.  This  homestead  part  was  in  fact 
worth  $4,000. 

Afler  this  arrangement  between  Augustus  Graves  and  Roswell  A. 
Graves,  the  defendant  applied  to  the  plaintiff  to  sell  him  that  portion 
of  the  farm  lying  west  of  the  railroad,  and  propositions  were  made 
back  and  forth  between  them  as  to  that  part  of  the  farm  and  a  cer- 
tain portion  lying  east  of  the  railroad,  not  including  the  homestead. 
The  defendant  represented  that  the  title  to  the  farm  was  in  his  father, 
Augustus  Graves,  but  that  he  had  such  an  interest  in  the  matter  as 


*This  case  was  hedrd  at  the  January  Term,  Addison  County  Supremo  Court,  1864, 
and  held  far  advisement  untU  the  General  Term,  heUi  at  Mootpeller,  Kov'r,  1864* 
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authorized  him  to  sell  the  land,  and  procure  the  passage  of  the  title. 
The  defendant  represented  and  guaranteed  that  there  were,  in  the 
parcel  lying  west  of  the  railroad,  one  Jiundred  and  ninety-six  acres 
of  land.  Eelyiug  upon  the  representations  made  by  the  defendant, 
the  plaintiff  offered  for  the  parcel  below  the  railroad  and  snch  part 
lying  east  of  the  railroad,  and  the  privilege  of  a  certain  spring  of 
water,  the  sum  of  $8,000. ;  foui^  thousand  to  be  paid  down  in  money 
and  such  notes,  to  be  endorsed  by  the  plaintiff,  as  would  be  satisfac- 
tory to  Augustus  Graves,  and  the  balance  in  four  equal  annual  pay- 
ments, with  interest,  to  be  secured  by  mortgage  on  the  premises  to 
said  Augustus  Graves,  This  proposition  the  defendant  accepted, 
and  called  upon  the  plaintiff  to  pay  something  ''to  bind  the  bargain," 
as  he  said.  The  bargain  was  then  stated  over  by  both  parties,  (and 
witness  called  to  it,)  in  the  terms  above  set  forth,  and  that  the  de- 
fendant was  to  make  the  piece  west  of  the  railroad  one  hundred  and 
ninety-six  acres.  Thereupou  the  plaintiff  paid  the  defendant  fifty 
dollars  on  the  contract,  and  it  was  arranged  (this  being  Saturday 
night)  that  the  parties  should  meet  the  next  Monday  morning  for  the 
execution  of  the  deeds  and  papers,  and  the  payment  of  the  balance 
of  the  price,  and  that  for  convenience  and  to  save  the  expense  of  two 
deeds,  the  conveyance  should  be  made  direct  from  said  Augustus 
Graves  to  the  plaintiff. 

On  the  next  Monday  morning  (being  March  31,  1862,)  these  par- 
ties met  with  Augustus  Graves  for  the  purpose  above  named.  The 
plaintiff  and  Augustus  Graves  there  arranged  between  themselves 
the  payment  of  the  four  thousand  dollars  to  be  paid  down,  and  the 
balance  to  be  paid  on  time,  according  to  the  bargain  of  Sat- 
urday night ;  such  payment  down,  after  deducting  the  $50.  handed 
to  the  defendant  as  above,  was  made  to  the  said  Augustus  Graves 
by  the  plaintiff,  partly  in  notes  of  third  persons,  endorsed  by  the 
plaintiff,  and  partly  in  the  plaintiff's  own  note,  payable  at  a  bank. 
The  deed  was  a  warranty  deed  in  common  form  from  Augustus 
Graves  to  the  plaintiff,  dated  March  31st,  1862.  The  plaintiff  went 
into  possession  of  the  premises  conveyed,  and  never  offered  to  rescind 
the  contract,  and  paid  the  mortgage  notes  as  they  fell  due. 

On  the  same  occasion  Augustus  Graves  conveyed  to  the  defendant 
the  balance  of  the  farm  for  the  price  of  two  thousand  dollars. 
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There  were  no  writings  made  or  executed  except  the  deed  of  An- 
gostas  Graves  to  the  plaintiff,  and  the  notes  aud  mortgage  named 
ahove.  The  defendant's  connsei  seasonably  objected  to  the  admis- 
sion of  parol  evidence  to  prove  the  contract  relied  upon,  and  claimed 
that  no  action  would  lie  upon  the  contract  claimed,  for  the  reason 
that  the  same  was  not  in  writing. 

There  was  in  fact  only  one  hundred  and  seventy- three  acres  and 
four  rods  of  land  in  the  parcel  lying  west  of  the  railroad,  measuring 
to  the  margin  of  the  water  of  Otter  Creek. 

After  stating  the  number  of  acres  of  deficiency  and  their  value, 
the  reftree  referred  to  the  court  to  say  what  damages,  if  any,  the 
plaintiff  was  entitled  to  recover. 

The  plaintiff  made  no  claim  upon  the  defendant  for  any  deficiency 
in  the  land  until  he  brought  this  suit,  and  had  made  no  actual  survey 
of  the  land  until  after  ho  brought  this  suit. 

The  county  court,  upon  a  hearing  upon  this  report,  at  the  Decem- 
ber Term,  1863,  Addison  county,  Pierpoint,  J.,  presiding,  rendered 
a  judgment  for  the  plaintiff  for  the  largest  sum  specified  in  the  re- 
port, pro/orma^ — to  which  judgment  the  defendant  excepted. 

FrotU  d  Duntoriy  J.  W.  Stewart  and  G,  F.  Edmundsy  for  the 
plaintiff. 

I.  The  provision  of  the  statute  of  frauds,  that  *'no  action  at  law 
or  in  equity  shall  be  brought  ♦  ♦  ♦  to  charge  any  person  •  ♦  ♦ 
upon  any  contract  for  the  sale  of  lands,  tenements  or  hereditaments, 
or  for  any  interest  in  or  concerning  them,"  has  no  application  to  this 
case. 

This  provision  of  the  act  has  a  limited  operation  and  effect,  and 
by  construction  always  has,  since  its  enactment.  Its  design  and  ob- 
ject is  to  prevent  fraud,  and  not  to  shield  and  protect  a  party  from  all 
liability  for  deceit,  misrepresentation  or  mistake.  It  is  upon  this 
principle  that  an  action  may  be  maintained  for  a  misrepresentation 
as  to  the  boundaries  of  premises  conveyed.  1  Sugden,  822,  §  22. 
For  a  false  representation  as  to  the  trade  or  income  of  the  property 
leased ;  1  Sugden  822,  §  23  ;  Dohell  v.  Steven$y  10  C.  L.  201 ;  Pil- 
more  v.  Hood^  85  C.  L.  43  ;  Clark  v.  Bairdj  5  Seldon,  183.  For  a 
fraudulent  misrepresentation  as  to  incumbrances ;  HaigJU  v.  Eafrt  of 
ffaytj  19  N.  T.  464  ;   WhUn^  v.  AUaire^  1  Comstock,  805.     For  the 
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price  paid  under  a  mistaken  reprcseotation  as  to  the  title ;  MaarUn  v. 
McGormicky  4  Seldon,  331. 

II.  The  action  is  not  brought  to  enforce,  or  upon  a  contract  for 
the  sale  of  land.  All  that  portion  of  the  contract  within  the  statute 
of  frauds  has  been  executed.  But  is  brought  for  the  reeoyerj  of  an 
over  payment  for  real  estate  purchased  at  a  stipulated  price  per  acre. 
In  this  respect  the  case  is  within  the  principle  of  the  following  au- 
thorities :  Green  v.  SaddingUm^  90  C.  L.  602  ;  Pierce  v.  Woodward^ 
6  Pick.  206  ;  Sand/ord  v.  Hose,  2  Tyler,  428 ;  White  v.  MUer,  22 
Vt.  380 ;  Brovnii  Adm\  v.  Sawyer,  1  Aik.  130 ;  Cook  v.  Mix,  II 
Ct.  432  ;  Thayer  v.  Vila  et  oZ.,  23  Vt.  494  ;  Kelly  v.  Peniber,  not  re- 
ported ;  Jordan  and  Wife  v.  Dyer,  34  Vt.  104 ;  1  Sugden,  430,  431, 
161,  299,  300 ;  AaeiUney  Bank  v.  McK  Ormsby,  28  Vt.  721 ;  Holbrook 
V.  Holbrook,  30  Vt.  432  ;  Greer  v.  Greer,  18  Maine,  16  ;  BrackeU  v. 
Uvane,  1  Cush.  79 ;  Addison,  61  and  62  ;  2  Parsons  on  Con.,  p.  315, 
note  (n.)  ;  Harwood  v.  Est.  of  Harwood,  22  Vt.  607 ;  Pierce  t.  Wey^ 
mouih,  45  Maine,  482. 

Still  another  view  may  be  taken  of  the  case,  and  one  which  is  fully 
justified  by  a  recent  authority — KeUy  v.  Pember, 

To  the  extent  that  there  is  a  deficiency  in  the  number  of  acres 
paid  for  by  the  plaintiff,  there  is  a  failure  of  consideration,  whidi 
may  be  recovered  at  law.  This  was  in  efiect  done  in  Kelly  v.  Pemr 
ber,  and  in  the  scope  of  the  decision  cited  from  the  11th  of  Ct 
Richardson  v,  Boright,  9  Vt.  368,  must  be  regarded  as  overruled  by 
KeUy  T.  Pember.    Recent  authorities  all  tend  in  this  direction. 

III.  The  payment  to  Augustus  Graves  was  in  legal  efiTect  a  pay- 
ment to,  or  for  the  benefit  of  the  defendant,  at  hia  request. 

E.  N.  Briggs  and  E.  J.  Phelps,  for  the  defendant. 

1,  No  fraud  on  the  part  of  the  defendant  was  charged  in  the  dec- 
laration, claimed  on  the  trial,  or  found  by  the  referee.  The  plain- 
tiff's right  to  recover,  therefore,  rests  entirely  upon  the  alleged  ooa- 
tract  of  warranty. 

2.  That  contract  is  void,  by  the  statute  of  frauds.  It  was  a  con- 
tx«ct  '^for  the  sale  of  lands."  .  C.  S.  p.  452. 

(a.)  The  warranty  constituted  one  of  the  terms  of  the  plaintiff's 
agreement  to  buy  the  farm.  It  was  the  defendant's  side  of  that 
agreement,  and  the  one  formed  the  consideration  for  the  other. 
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Apart  from  the  agreement  to  parchase,  the  warranty  would  be  with* 
-out  consideration.  Bloss  v.  KUtridge^  5  Vt.  28  ;  Bwd  v.  TTaorf,  9  Vt. 
285.  The  plaintiff,  therefore,  can  no  more  recover  for  a  breach  of 
the  warranty,  than  the  defendant  conld  hav«  recovered  of  the  plain- 
tiff for  a  breach  of  the  agreement  to  purchase  if  he  had  refused  to^ 
carry  it  out. 

(b.)  Nor  is  the  operation  of  the  statute  confined  to  those  agree- 
ments which  form  actual  parts  of  contracts  for  the  sale  of  land. 
Buck  V.  Pichffell,  27  Vt.  157 ;  Davis  v.  Farr,  26  Vt.  592 ;  BHas  v. 
Thompson^  4  Mass.  488  ;  Walker  v.  Constable^  1  Bos.  &  Pul.  806  ; 
S.  C.  2  £sp.  659 ;  Eenly  v.  Brown^  1  Stewart,  144 ;  Gray  v.  Patten^ 
2  B«  Mon.  12 ;  (these  cases  cited  in  2  Sugden's  Ven.  &  Purch.,  last 
Am.  edition,  p.  105,  note  1)  ;  Hughes  v.  Moore^  7  Cranch,  176. 

(c.)  The  right  to  recover  the  purchase  money  where  a  parol  con- 
tract for  the  sale  of  land  has  been  carried  into  effect  bj  conveyance 
and  possession,  is  not  an  exception  to  the  general  rule,  but  stands  on 
very  different  ground.  The  action  in  such  case  is  not  upon  the  con- 
tract, but  upon  the  accrued  and  liquidated  indebtedness  resulting 
from  the  complete  execution  of  the  contract.  Ballard  v.  Bond^  82 
Vt.  858l  And  may,  therefore,  however  special  the  terms  of  the  con- 
tract, be  recovered  in  general  assumpsit.  Cutter  v.  Powell^  2  Smith's 
Lead.  Cases,  pp.  24,  27,  29  ;    Vail  v.  Strong,  10  Vt.  457. 

3.  The  warranty  was  not  the  contract  of  the  defendant,  but  of 
his  father.  He  acted  in  the  transaction  only  and  avowedly  as  the 
agent  of  his  father. 

Babbbtt,  J.  This  is  an  action  of  assumpsit  in  a  special  count, 
and  the  common  money  counts,  in  which  the  plaintiff  claims  to  re- 
cover upon  a  contract  with  the  defendant,  for  the  breach  of  a  guar- 
anty made  by  the  defendant,  as  to  the  quantity  of  a  certain  parcel  of 
land.  The  plaintiff  places  his  right  of  recovery  upon  the  ground  of 
the  contract  for  the  purchase  of  real  estate,  of  which  said  guaranty 
constituted  a  part ;  which  contract  was  by  parol. 

As  the  case  does  not  show  that  the  defendant  had  any  of  the  pur- 
chase money  that  was  paid  for  the  property,  th^re  is  no  ground  for 
recovery  under  the  count  for  money  had  and  received.  By  the  mu- 
tual understanding  of  the  parties,  the  $8000.  was  to  be,  and  was 
pa&d,  or.  seemred.  by  the  plaintiff  to  the  defendant's  fatkar,«--he  ^  beilig 
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the  owner  of  the  property  sold.     The  report  states  'Hhat  the  plaintiff 
and  Augustus  Graves  arranged  between  themselves  the  pajnaent  of 
the  $4000.  to  be  paid  down,  and  the  balance  to  be  paid  on  time,  ac- 
cording to  the  bargain  of  Saturday  night.      Such  payment  down, 
after  deducting  the  $50.  handed  to  the  defendant  to  bind  the  bargain, 
was  made  to  said  Augustus  by  the  plaintiff,  partly  in  notes  of  third 
persons  endorsed  by  the  plaintiff,  and  partly  in  the  plaintiff's  own 
note  payable  at  a  bank."     This  shows  that  said  $50.  was  regarded 
as  paid  to  the  defendant,  as  part  of  the  $4000.  to  be  paid  down ;  and 
so  far  as  the  father  was  concerned,  it  is  properly  held  by  him  as 
against  the  plaintiff.     No  point,  however,  is  made  in  the  argument, 
upon  the  payment  of  said  $50.,  as  giving  a  right  of  action  for  that 
particular  sum.     The  rest  of  the  payments  were  all  made  or  secured 
directly  to  said  Augustus  Graves.     Upon  these  facts,  even  if  the 
contract  should  be  held  valid  as  against  the  statute  of  frauds,  there 
is  no  foundation  for  the  count  for  money  had  and  received.     And  we 
think  there  is  none  for  the  count  for  the  money  paid ;  for  no  money 
was  paid  by  the  plaintiff  for  the  defendant.     It  was  paid  directly  to 
the  owner  of  the  land  as  the  price  thereof. 

In  this  connection  it  is  to  bo  remarked  that  this  case  does  not  fall 
within  the  principle  of  the  cases  cited,  of  which  White  v.  MUUtj  22 
Vt.  380,  is  a  sample,  as  is  obvious  for  reasons  arising  from  the  vieir 
just  presented,  as  well  as  by  reason  of  the  character  of  the  contract 
itself.  This  was  not  a  sale,  hy  the  acrcy  of  a  given  parcel  of  land,  in 
respect  to  which  there  was  a  mutual  mistake,  or  a  fraudulent  decep- 
tion as  to  the  number  of  acres  ;  but  it  was  a  sale  of  two  paroeb  of 
land  and  the  right  to  a  spring  of  water,  for  a  specified  aggregate  sum 
of  money.  The  representation  as  to  the  quantity  embraced  only  one 
of  the  parcels.  Hence  it  is  clear  that  a  price  by  the  acre  was  not, 
and  could  not  have  been  in  mind  as  an  element  or  feature  of  the 
contract. 

It  is  further  to  be  remarked  that  no  fraud  is  alleged,  as  character- 
izing said  representation  ;  and,  if  there  had  been,  there  has  not  been 
any  offer  to  rescind,  nor  any  repudiation  of  the  contract,  as  laying 
the  foundation  for  an  action  to  recover  back  the  money  paid,  as  there 
was  in  some  of  the  cases  cited.  On  the  contrary,  the  plaintiff  abides 
by  the  contract  in  all  its  parts, — ^holds  the  land  under  the  deed,  and 
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brings  this  action  to  recover,  by  force  of  the  contract,  the  yalae  of 
the  deficit  in  the  quantity  of  the  land,  as  it  was  guaranteed  to  be. 

To  the  claim  that  the  plaintiff  is  entitled  to  recover  on  the  ground 
of  the  failure  of  consideration,  to  the  extent  of  that  deficiency,  what 
has  already  been  said,  as  to  the  ground  for  a  recovery  upon  the 
money  counts,  is  applicable  ;  for  it  is  seeking  to  recover  for  an  over- 
payment, which  was  not  made  to  the  defendant,  but  to  his  father. 

On  the  whole,  therefore,  the  legal  character  of  the  case  seems  to 
be  truly  presented  by  the  special  count;  and  upon  that  count  he 
must  stand  for  the  assertion  of  his  rights  in  the  present  action. 
That  count  sets  forth,  and  the  report  shows,  a  clear  case  of  breach 
of  the  warranty,  made  as  part  of  the  contract  for  the  sale  of  the 
land.  For  present  purposes  we  do  not  discuss  at  all  a  view  pre- 
sented by  the  defendant's  counsel,  viz :  that  the  defendant  was  act- 
ing as  the  agent  of  his  father,  in  negotiating  the  sale  and  making 
the  warranty.  We  confine  our  consideration  of  the  case  exclusively 
to  the  question  made  as  to  the  operation  of  the  statute  of  frauds, — 
assuming  that  the  warranty  was  the  defendant's  personal  undertaking. 

The  contract  of  sale,  including  the  warranty,  was  by  parol.  The 
property  was  conveyed  to  the  plaintiff  and  payment  was  made  there- 
for conformably  to,  and,  so  far,  in  execution  of  the  contract,  and  so 
far,  the  contract  is  beyond  the  reach  of  the  statute.  But  the  part  of 
the  contract  which  consists  in  the  warranty,  still  rests  in  parol,  and 
is  unexecuted.  The  defence  is  that  the  action  is  not  maintainable 
because  it  is  brought  for  the  alleged  breach  of  a  contract  for  the 
sale  of  land. 

The  leading  principles  of  the  law  of  the  subject  are  well  enun- 
ciated in  the  case  of  Davis  v.  Farr^  26  Vt.  692,  and  of  Biick  v. 
Pickwell^  27  Vt.  168,  though  neither  of  those  cases,  nor  any  case  that 
has  fallen  under  our  notice,  presents  the  subject  as  involved  in  the 
same  state  of  facts  as  exists  in  this  case. 

The  books  show,  that,  in  case  a  contract  for  the  sale  of  land,  or 
of  an  interest  iu,  or  concerning  land,  embraces  some  subject  matter 
of  a  different  character,  which  stands  in  the  contract  upon  a  distinct 
consideration,  so  that  the  contract  both  in  its  subject  matter,  and  the 
consideration,  is  divisible  and  separable,  such  contract,  though  not  in 
writing,  may  be  enforced  by  suit,  as  to  such  part  of  it  as  does  not 
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fall  within  the  operation  of  tfa«  statute  of  frauds ;  while  that  statute 
woul<{  efTectually  preclude  an  action  upon  the  other  part  of  it. 

Of  such  a  character  is  the  case  of  Oreen  v.  Saddingtcnj  90  E.  C, 
L*  502.  In  Hodgson  v.  Johnson^  9&  E.  C.  L.,  it  is  held  that,  unless 
the  contract  he  so  divisible  and  separable,  the  statute  will  preclude 
an  action  upon  anj  part  of  it.  In  the  latter  case,  other  cases  were 
brought  to  the  attention  of  the  court,  and  the  case  of  Chreea  v.  Sair 
iingion  was  specialty  remarked  upon  by  Lord  Campbell,  Cb.  J., 
and  by  Cromptok,  J.,  and  was  regarded  by  them  as  standing  upon 
the  divisible  and  separable  character  of  the  contract  and  considers- 
tion.  The  opinion  pronounced  by  Lord  Cahpbell,  presented  the 
point  in  a  clear  light,  and  is  worthy  of  attention. 

In  the  case  before  us,  the  warranty  was,  in  terms,  a  part  of  the 
contract  of  sale,  and  the  consideration  of  the  whole  contract  was 
entire  and  indivisible,  viz :  $8000.  to  be  paid  for  the  whole  land  and 
the  riglit  to  the  spring  and  the  guaranty  as  to  the  quantity  of  one 
parcel  of  said  land. 

The  case  of  Ballard  v.  Bond^  82  Vt.  855,  seems  to  stand  upon  the 
same  principle  as  Hodgson  v.  Johtu^^  and,  in  its  legitimate  applica- 
tion, to  be  controlling  in  the  p^^nt  case.  The  plaintiff  and  defend- 
ant  made  a  parol  contract  that  the  former  should  convey  to  the  latter 
a  farm  for  a  certain  price,  and  that  if  the  plaintiff  could  within  a 
year  find  a  purchaser  at  a  higher  price,  the  defendant  should  convey 
the  farm  to  such  purchaser,  and  that  the  plaintiff  should  have  one- 
half  of  the  gain  so  made.  The  plaintiff  conveyed  the  farm  to  the 
defendant,  and  received  payment  therefor.  Within  the  specified 
time  he  found  a  purchaser  at  an  advance ;  but  the  defendant  would 
not  convey  to  such  purchaser.  It  was  held  that  that  contract  was 
within  the  statute  of  frauds,  and  that  the  plaintiff  could  not  recover 
for  the  breach  of  it. 

It  has  been  held  in  several  of  the  states  as  well  as  in  this  state^ 
that,  where  the  contract  for  the  sale  of  land,  or  for  an  interest  in 
land,  iias  been  fully  executed  by  a  conveyance,  payment  therefor  may 
be  enforced  by  an  action ;  as  in  AsctUney  Bank  y.  McK  Orrmby^  28  Vt* 
721.  But  we  think  no  case  is  to  be  found,  in  which  the  purchaser^ 
upon  payment  of  the  purchase  money,  has  been  held  entitled  to 
maintain  an  action  to  recover  damages  of  the  other  party,  for  refiisft 
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i«ir  to  ewvej^  or  t^  ptrfom  asj  otber  alipiiteliQa  «f  the  ««i<vftfil 
tauoliiDg  tU  aftk  of  IwA  or  aa  i»leMat  in  land.  TU  dialiiwlion  i» 
w«ll  nMfM  ¥j  Gb.  J.  Pai^MD,  in  Battard  ▼.  AmA 

Tbe  «ontraet «?  giuu«oij  ia  thia  caae  wm»  in  effect,  «a  undertnkn 
iog  1^  tbe  defeodMii  to  make  tbe  pUintiff  compenMiUoji  for-  tho  do^ 
fioiAiiey  IB  the  nttmheF  of  acree  specified.  Thie  cerieinlj  iraa  part 
of  the  Qontrafil  for  the  aahi  of  the  laad,  and  ee  it  wae  not  in  writing, 
And  thie  pavt  is  still  ufteoceooted,  we  oonow  in  hoUuig  thai  it  ia 
within  tbe  intent  and  effect  of  the  statute  of  firande^ 

Tbe  jMTo  forma  judgment  of  the  county  eonrt  is  reversed,  and 
jadgment  npon  the  report  ia  veodexed  for  the  defendant 


Alta  Wood  aiid  Lotal  M.  Wood  r.  Jamss  N.  Willabd  amd 

OTBBne. 

IVetpasi.    Evidence.     Declarattont.     Conetructtve  Poeeeseum. 

In  e  oMitfOTsnqr  rMp^ctiipff  (be  tocatioa  of  tlte  dlTiding  UnebetwesQ  leadi  of  iadUl- 
TidiiaU,  tbe  declnntlonfl  of  deceue4  penoqf ,  wbo  had  actual  knowledge  ai  to 
the  location  of  inch  line,  or  who  bad  pecnllar  meanf  of  knowledge,  lo  that  tt 
mar  fairly  be  tefeifedtbettilejrbii4scteiaimewMts  of  the  N«e»  SMde  et  e 
flQie  when  the/  bad  no  Interett  to  misreprMent*  and  made  when  npon,  or  in  the 
Immediate  vicinity  of  the  line,  and  when  pointing  It  out,  mnj  be  reoeired  aa  to 
the  location  oi  f  nob  llae,  when  ANun  lapae  of  time  then  can  be  no  leaieeabU 
probability  ^bat  ^^iden^^  PSD  be  obtained  ftom  thone  who  had  aotma  kqowlo^ge 
00  tbe  pnbject. 

Where  tbe  defepdan^  claimed  by  adTerse  pouesfion  to  a  line  not  marked  so  as  to 
be  disoemable,  the  ibct  that  he  had  for  over  tweaQr  yeare  encloaed  the  buMi  in 
diapate  with  bli  9(ber  Ippda  by  a  fhi^pe  which  extended  end  embieced  other  land 
of  the  plataulif  beyond  tbe  line  to  which  he  claimed,  would  not  giro  the  defend- 
ant conitmetlTe  posaeailon  to  anch  line. 

TrbspAS^  on  the  freehold*  Flea,  the  general  issnO)  and  trial  bj 
Xvry,  Windsor  Connty  Court,  December  Term,  1868,  Babbitt,  J., 
presiding. 

The  controversy  between  the  parties  was  in  relation  to  the  divid- 
illg  linQ  between  lands  owned  by  the  plaintiffs  and  lands  owned  bj 
Jemes  N.  W^Upd»  The  plaintifis  owned  the  west  part,  and  the  said 
WiJMl  th^  f^  pirtf  of  wblit  is  known  |m  tbiP  •'Govenior's  Ri^ht,» 
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being  five  hundred  acres  of  land  reserved  hy  Governor  Wentworth 
to  himself  in  the  original  charter  of  the  town  of  HarUand.  The 
plaintiffs  claim  title  by  virtue  of  a  deed  from  David  H.  Sumner  to 
them,  dated  April  24th,  1860,  and  the  defendant,  James  N.  Willard, 
bj  virtue  of  a  deed  from  Thomas  A.  Denny  to  him,  dated  January 
17th,  1829,  which  deeds  were  introduced  in  evidence  by  the  respect-- 
ive  parties.  The  plaintiffs  also  introduced  in  evidence  certified  copies 
of  the  deeds  .of  partition  of  this  land,  between  the  then  owners  and 
occupants,  dated  August  26th,  1812,  being  from  Oliver  Gallup  and 
Thomas  Denny  to  Charles  Willard,  of  the  west  part,  and  from 
Charles  Willard  to  said  Gallup  and  Denny,  of  the  east  part,  and  a 
mortgage  deed  from  Charles  Willard  to  David  H.  Sumner,  of  the 
west  part,  dated  March  22d,  1817,  and  a  writ  of  possession  in  favor 
of  said  Sumner  against  Charles  Willard,  reciting  a  decree  of  fore* 
closure  of  said  mortgage,  dated  June  20th,  1820,  on  the  back  of 
which  was  a  writing,  without  date,  signed  by  Charles  Willard^ 
acknowledging  that  he  held  possession  of  said  land  under  said 
Sumner. 

The  defendants  also  introduced  in  evidence  a  deed  from  Thomas 
Denny  to  Thomas  A.  Denny,  dated  April  5th,  1819,  conveying  the 
same  land  covered  by  the  deed  to  James  N.  Willard  from  Thomas 
A.  Denny,  and  a  deed  from  Jonathan  H.  Hubbard  to  James  N.  WO- 
lard,  dated  December  16th,  1833,  conveying  lands  lying  northerly  of 
the  land  in  controversy,  and  north  of  Hartland  town  line. 

It  appeared  in  evidence  on  trial,  that  before  the  deeds  of  partition 
were  executed,  a  suit  was  pending  in  court  in  relation  to  t^  division 
of  said  lands,  in  which  Thomas  Denny  and  Chfixles  WiflCrd  were 
parties,  and  that  at  that  time  said  Willard  lived  on  the  west  part, 
and  said  Denny  on  the  east  part,  of  the  ^'  Governor's  Right,**  and 
that  the  controversy  in  said  suit  was  as  to  the  dividing  line  between 
their  respective  lands ;  and  that  the  suit  was  taken  out  of  court  and 
the  controversy  settled  by  the  parties  by  their  agreeing  upon  a  di- 
vision of  the  lands,  and  said  deeds  of  partition  were  thereupon  exe- 
cuted. • 

It  further  appeared  in  evidence,  that  Charles  Willard  lived  upon 
the  land  now  owned  by  the  plaintiffs  ever  afler  said  deeds  of  partition 
were  executed,  until  the  dei^tb  of  his  son,  Charles  Willardi  Jr., 
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which  occurred  in  Noyemher,  1845,  and  that  he  remained  in  poBses- 
sion  in  his  own  right  until  after  Sumner  had  foreclosed  his  mortgage, 
and  after  that  in  possession  under  Sumner,  as  Sumner  testified, — 
who  was  the  only  witness  on  this  point, — until  he  leased  the  same 
to  Charles  Willard,  Jr. ;  and  that  Charles  Willard,  Jr.,  remained  in 
possession  eighteen  years,  successively,  until  his  death,  as  tenant  to 
said  Sumner.  After  the  farm  was  thus  leased  to  Charles  Willard, 
Jr.,  his  father,  Charles  Willard,  continued  to  live  with  him  upon  the 
farm,  and  worked  upon,  and  assisted  to  carry  on  the  same  to  the  ex- 
tent of  his  ability. 

It  further  appeared  in  evidence,  that  Thomas  Denny  and  Thomas 
A.  Denny,  after  the  settlement  of  said  suit  and  the  execution  of 
said  deeds  of  partition,  both  continued  to  live  upon  the  east  portion 
of  the  '^Governor's  Right"  until  Thomas  A.  Denny  deeded  to  James 
N.  Willard,  as  above  stated.  That  after  the  execution  of  said  deed 
he,  Willard,  moved  on  to  said  farm  the  latter  part  of  February, 
1829,  and  that  Thomas  Denny  and  Thomas  A.  Denny  remained  on 
the  farm  until  after  the  first  of  April  then  next,  and  kept  their  stock 
there,  and  Thomas  A.  Denny,  after  the  first  of  April,  remained  on 
said  farm  from  one  and  one-half  to  two  years,  as  a  boarder  with  James 
N.  Willard. 

It  appeared  in  evidence,  that  the  laud  in  controversy  is  bounded 
northerly  by  Hartford  town  line  and  southerly  by  Quechee  river. 
The  plaintiffs  claimed  as  their  comer  near  Quechee  river,  a  hemlock 
tree,  standing  between  nine  and  ten  rods  northerly  from  the  river, 
and  as  their  comer  on  the  town  line,  another  hemlock  tree,  and  that 
the  true^division  line  ran  between  these  trees. 

The  defendants  claimed  that  the  true  comer  on  the  Quechee  river 
was  at  the  mouth  of  a  little  brook,  a  few  rods  west  of  the  line  as 
claimed  by  the  plaintiffs,  and  gave  evidence  tending  to  show  that  for- 
merly there  stood  at  the  mouth  of  this  brook,  on  the  bank  of  the 
river,  a  hemlock  tree,  marked,  which  was  washed  away  by  the  river, 
together  with  the  bank  on  which  it  stood,  about  thirty  years  ago ; 
and  that  the  fence  which  divided  this  portion  of  the  respective  lands 
commenced  at  this  hemlock  tree  and  run  northerly,  some  few  rods 
west  of  the  present  fence. 

The  defendants  claimed,  as  the  true  corner  on  the  town  line,  a  cer« 
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tain  soft  maple  tree,  standing  abont  eighteen  rods  west  of  the  hem- 
lock claimed  by  the  plaintiffs  as  a  corner,  and  gave  evidence  tending 
to  prove,  that  ever  since  James  N.  Willard  pot  chased  said  land,  he 
has  always  claimed  this  maple  as  the  comer  between  his  land  and 
the  plaintiffs'  land  on  the  town  line,  and  has  always  thus  claimed  the 
said  hemlock  tree  standing  at  the  mouth  of  the  brook,  and  the  point 
where  the  same  stood  after  the  said  tree  was  washed  away,  as  the 
true  comer  between  said  lands  on  the  Quechee.  James  N.  Willard 
has  always  remained  in  possession  of  said  lands  purchased  of  said 
Denny,  after  taking  possession  thereof  as  above  stated* 

The  defendants,  after  testimony  had  been  adduced  in  respect  to  their 
title,  and  the  title  and  occupancy  of  Thomas  Denny  and  Thomas  A. 
Denny,  and  the  title  and  occupancy  of  Charles  Willard  and  Charles 
Willard,  Jr.,  and  the  title  and  occupancy  of  one  Johnson  of  the  lot, 
called  the  Johnson  lot,  lying  north  of  the  plaintiiiB'  land,  and  north 
of  Hartford  town  line,  and  west  of  the  Hubbard  lot,  and  after  show- 
ing the  decease  of  all  said  persons,  showed  by  the  testimony  of  James 
N.  Willard,  that  in  the  spring  after  he  purchased  of  Thomas  A. 
Denny,  said  Denny  told  him  about  said  original  law-soit,  and  the 
settlement  of  the  same,  and  offered  to  get  Charles  Willard  and  go 
with  him  and  James  N.  upon  the  land  and  point  out  the  comers  as 
agreed  upon  by  the  parties  at  the  time  of  the  settlement  of  said  con- 
troversy ;  and  that  Denny  did,  after  the  let  of  April  of  that  spring, 
get  Charles  Willard,  and  they  all  three  went  upon  the  land  in  eon- 
troversy,  at  the  comer  near  Quechee  river ;  and  offered  to  prove  by 
/  the  testimony  of  James  N.  Willard,  that  both  Charles  Willard  and 
Thomas  A.  Denny,  on  this  occasion,  pointed  out  the  marked  hem- 
lock tree  as  the  comer  which  then  stood  near  the  mouth  of  the. brook, 
on  the  bank  of  the  Quechee,  but  has  since  been  washed  away,  and 
told  him,  said  James  N,,  that  that  tree  was  the  comer  on  the  river 
between  the  lands  now  in  controversy,  and  was  the  corner  agreed 
upon  in  the  settlement  of  said  original  controversy.  (Said  tree  is 
the  one  referred  to  in  the  testimony  as  being  claimed  by  the  defend- 
ants as  the  comer.)  This  testimony  was  objected  to  by  the^jdain- 
tiffs  and  excluded  by  the  GOttrt,-^to  which  the  defendants  excepted. 

The  defendants  further  offered  toi  prove  by  the  testimony  of .  James 
IS,  WJikffAt'iT.rihai  whilst  Q^xUb  WiUenl«Jr«,*W4is  int|^oasessioq/ 


NOVESIBEB,t864« 


381 


Woodtlal.  «•  WiU«id«taY. 


of  the  land  now  owned  by  the  plaintiffs,  aa  tenant  under  Sumner,  he  i 
^oke  to  the  witnesa,  who  waa  living  with  hia  fiuther,  Jamea  N.^Sen.. 
afbout  straightening  the  fence  and  putting  it  on  Uie  line,  and  spoke 
of  beginning  at  the  soft  maple  tree  on  Jhe  town  line  as  the  cocner. ' 
Alsov  that  Charlea  Willard,  Jr.,  while  so  in  possession,  spoke  to  the 
witness  about  said  hemlock^  which  formerly  stood  on  the  bank  of 
the  river,  at  the  mouth  of  the  brook,  as  the  comer  on  the  river,  and 
said  itwmthft  comar  between  tl^a  lapdft  nftW  }n_flgtitrAyftrftj  Also, 
that  Charles  Willard,  Sen.,  whilst  living  with  his  son,  Charles,  Jr., 
upon  the  land  now  owned  by  the  plaintiffs,  and  after  he  had  ceased 
to  have  possession  of  the  same  under  Sumner,  told  the  witness  that 
said  hemlock  which  formerly  stood  at  the  mouth  of  the  brook,  was 
the  corner  between  the  lands  now  in  controversy.  All  of  which  was 
objected  to  by  the  plaintiffs,  and  severally  excluded  by  theoourt, — %o 
whidi  the  defendants  excepted. 

The  defendants  farther  offered  to  prove  other  sayings  of  Charles 
Willard  of  the  same  character,  to  which  the  plaintiffs  objected  and 
the  court  excluded  the  eame, — ^to  which  the  defendants  excepted. 

The  defendants'  testimony  tended  further  to  prove,  that  the  land 
where  the  trespass  was  claimed  to  have  been  committed  by  the  de» 
fondants,  was  enclosed  by  a  fence  with  James  N.  WiUard's  other 
lands,  and  had  been  so  enclosed  for  some  twenty-six  or  twenty-seven 
years,  and  that  this  fence  enclosed  land  belonging  to  the  plaintiflla  not 
claimed  by  James  N.  Willard,  as  well  as  the  land  in  controversy,  with 
the  Hubbard  lot  and  said  WiUard's  other  lands,  and  that  said  Willard 
had,  ever  after  he  purchased  said  land,  claimed  the  soft  maple  as  his 
comer,  and  a  line  directly  from  the  soft  maple  to  a  hemlock  near  the 
mouth  of  the  brook,  as  the  true  dividing  line  between  his  land  and  the 
plaintiffs ;  and  that  James  N.  Willard  and  his  sons,  by  his  direction, 
had,  on  various  occasions  and  in  different  years,  for  the  last  twenty-six 
years,  cut  and  taken  wood  and  timber  from  the  land  in  controversy, 
claiming  the  land  as  his  own,  and  that  no  person  had  ever  diluted  his 
right  to  do  so ;  and  he  claimed  that  he  had  thereby  acquired  a  right 
to  the  land  in  controversy  by  possession. 

The  defendants  requested  the  court  to  charge  the  jury,  that  if  they 
found  that  the  said  James  N.  Willard  had  had  possession  of  the  land 
in  controversy  for  over  fifteen  years,  claiming  to  be  the  owner 
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thereof,  as  his  testimony  tended  to  prove,  and  during  all  that  time 
the  same  had  been  enclosed  with  his  other  lands,  as  the  testimony 
tended  to  prove,  and  during  all  that  time  had  claimed  the  soft  maple 
as  his  comer,  and  a  direct  line  from  this  maple  to  ike  said  hemlock 
at  the  month  of  the  brook,  that  his  possession  would  be  limited  bj 
his  claim,  and  would  be  adverse  to  the  extent  of  his  claim,  but 
would  not  include  the  lands  of  the  plaintiffs  so  enclosed  with  the  de- 
fendants' lands,  which  were  not  claimed  bj  said  WiUard  as  belonging 
to  him.    The  court  declined  to  charge  as  requested* 

There  was  a  vast  amount  of  other  testimony  upon  both  sides  in 
respect  to  the  location  of  the  dividing  line  between  the  lands  of  the 
parties  and  the  trespasses  alleged  to  have  been  committed. 

Upon  the  subject  of  said  request,  the  court  charged  the  jury,  that 
in  order  for  the  defendant  to  acquire  title  beyond  his  actual,  and  by 
constructive  possession,  that  it  was  necessary  that  he  should  have 
claimed  to  a  definite  line,  indicated  and  marked  upon  the  land  so  as 
to  be  discemable, — explaining  to  the  jury  the  subject  of  actual  and 
constructive  possession  in  a  manner  satisfaibtory  to  both  parties. 
The  court  further  charged,  that  the  fact  of  such  an  enclosure  of  the 
land  in  dispute  with  other  lands  of  the  defendants,  as  the  evidence 
tended  to  show,  by  a  fence  which  extended  and  embraced  land  of  the 
plaintiffs  beyond  the  line  to  which  the  defendants  claimed,  and  which 
did  not  indicate  any  line  to  which  he  claimed,  would  not  give  the  de^ 
fendant  a  constructive  possession  to  such  line  by  virtue  of  his  actual 
possession  of  a  part  of  the  land  he  now  claims  to  hold  by  reason  of 
adverse  possession.  To  the  charge  as  given,  and  to  the  failure  of  the 
court  to  charge  as  requested,  the  defendants  excepted. 

As  to  the  evidence  of  sayings  which  were  received  subject  to  a 
proper  charge  in  relation  thereto,  the  court  told  the  jury,  that  what 
Charles  WiUard  said  after  the  title  had  passed  from  him  and  had  be- 
come absolute  in  Mr.  Sumner,  whether  he  was  occupying  as  tenant 
of  Sumner,  or  was  living  with  his  son,  who  was  tenant  of  Sumner, 
and  what  Charles  WiUard,  Jr.,  said  while  he  was  occupying  as  ten- 
ant of  Sumner,  as  to  the  comers  or  lines  of  said  land,  did  not  bind 
Mr.  Sumner,  nor  could  be  considered  as  evidence  against  him  or  the 
present  plaintiffs  as  to  what  and  where  said  comers  and  lines  were. 
That  what  Thomas  A.  Denny  said  while  he  held  title  to  the  land 
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vonveyed  by  him  to  the  defendant,  James  N.  Willard,  tending  to 
show  the  line  to  be  further  west  than  said  Snmner  and  the  plaintiffs 
claimed  it  tQ  be,  as  it  would  not,  if  he  were  living  and  still  holding 
the  same  title,  be  evidence  in  his  favor,  so  it  cannot  be, considered  as 
evidence  in  favor  of  the  defendant,  who  holds  under  him,  against 
the  plaintifis,  who  hold  under  said  Sumner.  In  other  respects  the 
«ourt  gave  such  instructions  as  to  this  evidence  as  the  case  called  for. 
To  the  foregoing  instructions  the  defendants  excepted. 

Verdict  for  the  plaintifiB. 

C<ftwer8e  S  French  and  A.  Tracy^  for  the  defendants. 

I.  The  testimony  offered  by  the  defendants  should  have  been  re- 
ceived. This  testimony  consisted  of  the  declarations  of  Gharies 
WiUard^  Ckarlea  WiUard^  Jr.^  Thomas  Denny  and  Thomas  A,  Denny 
«nd  Ulysses  Johnsof^  now  deceased,  on  various  occasions,  and  under 
various  circumstances,  as  to  the  comers  and  line  now  in  contro-. 
▼ersy. 

We  insist  that  their  declarations  were  competent  evidence  as  being 
the  best  testimony  which  the  nature  of  the  case  would  permit,  con- 
«idering  the  lapse  of  time  since  the  settlement  of  the  original  con- 
troversy and  the  agreement  as  to  the  division  of  the  lands. 

From  the  very  necessity  of  the  case,  and  on  principle,  we  insist 
that  such  testimony  should  be  received ;  but  we  are  not  without  the 
fullest  authority  in  this  country  to  sustain  us.  The  rule  in  this 
country  was  settled  as  we  claim  it,  in  the  earliest  controversies  in 
relation  to  dividing  lines  to  lands,  and  has  been  steadily  adhered  to, 
and  has  become  the  American  rule  upon  the  subject.  In  England 
they  confine  such  dedarations  to  the  boundaries  of  parishes^  manors 
.  And  the  like,  but  it  is  not  so  restricted  in  this  country.  1  Green- 
leaf's  Ev.  175,  (§  145)  notes  (1842)  ;  8  Dane's  Abt.  897,898,  (Art. 
4,  f  §  1  to  6)  ;  Boardman  ei  al.  v.  Eeed  et  al,  6  Peters,  840,  841  ;  Van 
Deusen  v.  Turner,  12^  Pick.  582  ;  DaggeU  v.  Shaw,  5  Met.  228,  227, 
(1842) ;  Porter  v.  Warner,  2  Root,  22,  (1798)  ;  Higley  v.  BidwM, 
9  Coun.  446,  450 ;  Wooster  v.  Butler,  18  ib.  808,  815 ;  Kinney  v. 
Famsworth,  17 16.  355,  862,  (1845)  ;  Lawrence  v.  Hayes  et  al.,  5  N. 
H.  S3,  87;  Smith  v.  Powers,  15  ih.  546,  568,  (1844.) 

The  same  rule  was  virtually  recognized  in  this  state  in  a  case  de- 
cided as  early  as  1817.    PeUihone  v.  Boss,  Bray  ton,  77. 
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Tbe  caaet  chad  bj  Mr*  Ofeenleaf  im  hismte  (p.  176,)  thoir  bmIi 
io  be  the  rule  Ui2hrih  {JcmiUma^  8a¥»k  OatMm^  Virgmkiy  TWuMUtt 
and  Kmduek^  The  decisioBfl  ifi  tlie  Amerioiui  oetfrf*  tfeen  to  be 
anifonn  upon  the  qveetioa.  Then  may  well  be  *  distiiietioii  be- 
tween the  decimons  in  thiB  country  and  in  England*  The  newtien 
ef  onr  oonntiy,  small  proprietonlii|M,  and  tte  peiiriiable  nature  ef 
diviaaon  boondi  would  aeem  to  require  the  nik  of  eridenoe  aa  we 
ineist  it  is. 

The  declarations  of  a  tenant  in  possessioni  as  to  the  charaislef  i  ex-  , 
tent  and  manner  of  his  possessioav  are  oompeteBt  ^videnoe  against  ( 
his  landlord  aod  those  claiming  under  hkn.  BeecAer  r.  PaHaeiee  d 
«L,  9  Vt.  852 ;  CwrpmUr  v.  SolUater  et  aL,  18  Vt.  556 ;  Jadmn  r. 
Bwi,  4  Johns.  280^  Jodban  ▼.  MKJaU,  10  ib.  876  ;  WmoaM  v.  Eit- 
s^4CoBn.456;i>aai9V.  iVer(ei<a;^2TermB.68;  1  Oreealeaf 
£v.  125,  S  109. 

n.  The  court  should  have  instructed  the  jury  as  to  the  defeadaat 
James  N«  WHlard's  fOSMMioa  in  aeoerdanee  with  the  Teqaeet.  This 
possession  was  advwH  to  die  extent  of  his  obim.  fib  was  in  the 
actmd  possession  of  the  kod  in  controTersy  eadoeed  by  a  fence,  and 
would  have  constructiTo  possession  of  all  the  land  enclosed  by  the 
fence,  were  it  not  that  he  had  vehmiarU^  UmML  hk  dam.  To  the 
extent  of  his  daim  as  made,  we  insist  that  his  possession  was  good. 
<7onJtruc<tvs  jpotssMfoa  has  always  been  r^arded  as  extending  to  «if»- 
Us  kmndonsi,  or  to  the  boundaries  dmcfUM  in  a  cbed  under  which 
the  iMoty  enters*  This  for  the  reason  that  an  adyserse  claimant  can, 
vfon  inqmry^  a$oertam  lh»  metetd  of  ih$  partt^a  daim^  CratfM  ▼• 
BeAe^  10  Vt.  88 ;  EM  t.  Fulkr^  7  Vt.  101 ;  Oumiler  v.  S^mr^  22 
Yt.  888-404;  Bn>wn  ▼.  Ed»on^  ib.  857-862 ;  Suck  €t  al.  y.  iSfwart , 
28  Vt.  498-^4;  Swift  v.  0agB  9i  td.,  26  Vt.  224^228;  f^seto^t. 
Fimnelee  d  al.,  9  Vt.  852. 

A  party  may  Imii  hu  jMsssmoa,  by  his  acts  and  declaraitloDs, 
witfnn  less  bounds  than  ^e  survey  under  which  he  enters.  Brovm  v. 
£dioa,  22  Vt.  862. 

WaMum  dk  JUartA,  for  the  plaintifis. 

1.  The  dedanitions  of  the  owner  of  land  in  etdtfrgement  of  his 
title  or  boundaries,  cannot  be  proved  as  evidence  in  his  own  favccr,  or 
in  fevor  of  his  grantee*    Sfmith  v»  Ibf^,  17  Conn.  898« 
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8w    TIm  4»<lluttlioii«  cf  a  fotmmr  owner  bf  fend  aMde  alWr  fat  had 
parted  wMi  bia  title,  and  while  he  eontiatted  to  ocoapj  as  tenant  onder  | 
Ua  grante#|  aa  to  the  original  iMMuidarieB  of  the  land«  cannot  i 
Ihe  Utk  9f  Vk  fframin^  or  of  anj  one  dawmf  mtuhr  hU 
Fi&teB  V«  IVmnoe,  87  Maine^  M. 

8.  In  no  drent  ia  the  claae  of  teatimony  offered  b^  the  defendant 
«ad  eXofalded  bjr  the  eonrt,  even  when  it  eomee  within  the  rale  Beee»- 
eary  for  iti  admisftibilitj,  erer  favored  bjr  the  coortB ;  and  nnkee  the 
tMitnony  offered  comes  dearlj  within  ail  the  eonditions  precedent 
lor  its  teoeptioBi  it  will  not  be  received.  See  Aau  Law  Register, 
Sept  No.,  1864. 

▲11  the  declarants  whose  testimony  was  excluded,  ceased  to  have 
any  interest  in  the  land  at  ihe  time  when  theg  madeihe  atotemsafo,  now 
sought  to  be  proved  through  the  lips  of  the  several  defendants  and 
their  friends. 

They  lack  then  the  qtnUty  moat  necessafy  for  their  admissibiy ty, 
of  being  dedarations  against  their  interest,->-against  their  interest  in 
any  wayy-— saying  tiothing  about  being  against  their  pecaniafy  inter* 
tsl.  Bee  Ware  v.  Brookheuee^  7  Gray,  454 ;  BurUeU  v.  Bmentm^  7 
Oray^  174 ;  Flagg  v.  Jfisson,  8  Oray,  556 ;  Currier  v.  Oale,  14  Gray, 
W4;  JhMggeU^.Sham^  5  Met.  828;  Ifory  v.  8ime,  8  Cash.  4; 
Shepherd  v.  2%o»«MOfi,  4  N.  H.  218 ;  Watiitg  v.  Warren^  I  Johns.  840 ; 
1  Graenleaf  £v.  SS  145,  147,  148,  note ;  Stark  v.  BuevM,  6  HiU, 
406;  Caiysn<M^v.i3o«iiler€la2«,  18yt.552;  JBeoM  v.  fTtW,  1  Hill, 
$12 ;  Brietol  v.  Dam,  12  Wend.  142,  and  note ;  Clarke  v.  Waiie^  12 
Mass.  489 ;  Bridgee  v.  Ef^leeton,  14  Mass^  250 ;  17  Conn.  400. 

FiiBirom,  J.  This  is  an  action  of  trespass  on  the  freehold,  and 
the  controversy  between  the  parties  at  the  trial  below  was  as  to  the 
location  of  the  dividing  line  between  lands  owned  by  the  plaintiA 
and  lands  owned  by  said  James  N.  Willard. 

It  appears  from  the  bill  of  exceptions,  that  prior  to  the  year  1812 
a  controversy  had  arisen  between  one  Thomas  Denny  and  Charles 
Willard,  who  were  then  the  owners  of  these  lands,  as  to  the  dividing 
line  between  their  respective  lands,  and  a  suit  between  them  was 
pending  in  court. 

This  controversy  was  settled  by  the  parties,  by  thgir  agreeing  upon 
a  division  of  said  lands,  and  deeds  of  partition  were  thereupon  exe- 
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cuted,  dated  the  26tli  day  of  Augast,  1812.     The  line  of  dmsion 

then  agreed  upon  is  the  line  now  in  dispute.    The  said  ChaiieB 

,   Willard,  from  whom  the  plaintiffs'  title  is  deriyed,  took  the  west 

I    part,  and  the  said  Denny,  from  whom  the  defendant's  title  is  derived, 

'   took  the  east  part.    On  the  22d  of  March,  1817,  Charles  Willard 

mortgaged  his  part  to  David  H.  Sumner,  who  perfected  his  title 

thereto  by  foreclosure,  and  a  writ  of  possession  in  June,  1820,  and 

deeded  the  same  to  the  plaintifis  on  the  24th  day  of  April,  1860. 

Thomas  Denny  conveyed  his  half  to  Thomas  A.  Denny  April  5th, 
1819,  and  Thomas  A.  Denny  conveyed  the  same  to  the  defendant, 
James  N.  Willard,  January  17th,  1829. 

The  land  in  controversy  is  bounded  northerly  by  Hartford  town 
line,  and  southerly  by  Quechee  river. 

The  defendant  claimed,  that  the  true  corner  on  the  Quechee  riv^ 

^  /      /•/      f  ^*®  *t  ^^®  niouth  of  a  little  brook,  and  that  formerly  there  stood  at 

-  —-—---7--—    the  mouth  of  this  brook,  on  the  bank  of  the  river,  a  hemlock  tree 

marked,  which  was  washed  away  by  the  river,  with  the  bank  on 

^ ^jwhich  it  stood  some  thirty  years  ago,  and  that  this  tree  wm  the  cor- 

^^pM^C^JJ  tilii't^n  the  river.     The  defendants  also  claimed)  that  a  certain  soft 

maple  tree  standing  on  the  Hartford  town  line,  was  the  true  comer 

I  there,  and  that  the  division  line  betweeo  the  said  James  N.  WiUard's 

land,  and  that  of  the  plaintiffs,  was  a  line  drawn  from  the  said  hem- 

i  lock  to  the  said  maple.     Ana  to  establish  this  claim,  he  offered  to 

prove  that  on  several  occasions,  after  the  said  Charles  Willard  had 

ceased  to  be  the  owner  of  Uie  land,  now  owned  by  the  plaintiffs,  or  to 

»  have  any  interest  therein  or  in  either  of  said  pieces,  and  before  any 

controversy  had  arisen,  he  being  upon  the  land,  and  at  the  place, 

I  pointed  out  the  said  hemlock  tree,  and  the  said  soft  maple  tree,  to 

the  witnesses,  as  being  the  corners  of  the  said  lots,  as  agreed  upon 

at  the  time  of  the  division  of  the  said  lots  between  the  said  Thomas 

Denny  and  himself. 

The  defendant  offered  similar  acts  and  declarations  of  the  said/ 
Thomas  Denny,  made  under  like  circumstances.  The  said  Charles/ 
Willard  and  the  said  Thomas  Denny  being  both  dead. 

These  acts  and  declarations  were  objected  to  and  exdilded  by  the 
court,  and  in  this  it  is  claimed  there  was  error. 

These  declarations  of  Willard  and  Denny,  were  hearsay  testimony 
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onlj,  and  clearlj  oome  within  the  general  rule,  that  such  testimonj 
is  not  admissible.  To  this  rule  however  there  are  certain  well  es- 
tablished exceptions,  and  the  question  here  is  whether  the  evidence 
offered  comes  within  anj  of  those  exceptions. 

In  England  it  is  well  settled  that  in  questions  as  to  ancient  bound-  \ 
aries,  concerning  the  extent  of  public  municipal  jurisdictions,  public 
reputation )  or  the  particular  declarations  of  deceased  persons,  made 
before  the  controversj  arises,  are  admissible.      See  Phil.  £v.  4th  / 
Amer.  £d.  219,  note  87,  where  the  authorities  are  collected  and  ex* 
amined,  a  further  reference  to  which  is  unnecessary  here. 

But  the  exception  has  not  been  extended  there,  to  questions  as  to 
the  boundaries  between  the  estates  of  private  individuals. 

This  exception  seems  to  be  founded  in  the  necessity  of  the  case. 
Questions  as  to  these  boundaries  may  arise  liuag  after  all  persons 
having  any  actual  knowledge  as  to  their  location,  shall  have  passed  v 
away ;  and  there  may  be  no  other  way  of  proving  them,  except  by 
public  reputation  and  tradition.  The  same  reason  seems  to  have 
led  to  an  exception  allowing  this  class  of  evidence  in  questions  as  to 
pedigree. 

The  reason  upon  which  this  exception  is  based,  would  seem  to  ap-i 
ply  with  equal  force  to  questions  as  to  boundaries  between  individu-L 
als.     The  fact  that  many  persons  may  be  interested  in  the  establish'- 
ing  of  the  line  of  a  municipal  jurisdiction,  cannot  increase  the  diffi- 
culty of  proving  it  under  the  general  rule  of  evidence. 

The  landed  estates  in  England  are  large  and  the  boundaries  thereof 
doubtless  generally  settled  and  clearly  defined,  so  that  questions  as  to 
them  may  not  so  frequently  arise,  and  the  necessity  for  resorting  to 
this  class  of  evidence  for  that  reason,  may  not  be  so  great,  as  in  the 
case  of  municipal  boundaries.  In  this  country  it  is  not  so.  In  many 
of  the  states,  and  especially  in  this  state,  the  territory  within  their 
limits  was  first  divided  into  townships,  and  these  were  soon  after 
subdivided  into  small  lots,  and  distributed  between  the  several  propri- 
etors. Almost  the  only  evidence  that  was  left  upon  the  land,  to 
indicate  the  location  of  the  lines  either  of  the  townships,  or  of  the 
division  between  the  proprietors,  was  marks  upon  the  trees  standing 
thereon,  and  these  evidences,  from  lapse  of  time,  accidental  causes, 
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end  the  cvttisg  off  th^  tiiilMr,  are  altaoBfc  •ntifely  ebiiUnaedi  ai 
least  •acfai  is  the  bet  m  large  portiioiie  of  this  eCate. 

Qoestiaofl  are  now  conetaatlj  arieiog  betweea  iiMtiridoalB  as  to  the 
location  of  these  original  Unas,  whidi  to  a  great  extent  coneiitiite  the 
present  divisioa  lines  between  adjoining  land  owners^  How  are 
these  lines  to  be  esfablished?  If  it  be  said  that  it  must  be  by  the 
testimonj  of  witnesses  who  have  personal  knowledge  of  their  orig- 
inal location*  they  cannot  be  pft>Ted  at  all«  a»  in  the  great  migoritj 
of  cases^  all  such  persons  are  now  dead. 

^   The  necessity  resulting  from  the  imposnbility  of  proving  the  locar  li . 
1  j!tion  of  such  ancient  lines  and  boundaries^  has  led  the  courts  in  '^ 


\ 


I  several  of  our  sister  states  to  extend  the  exception  to  the  general 

i  rule  exduding  hearsay  testimony,  so  far  as  to  admit  the  declarations 

of  deceased  persons^  who  had  knowledge  on  the  subject,  as  to  the 

location  of  ancient  boundaries  between  the  lands  of  [Mrivate  indi- 

(ridnalsw 

Thus  in  StMik  v.  Faw€r$^  15  N.  H.  546,  which  was  an  action  of 
trespass  on  the  freeh<4d,  it  i^pears  from  the  case  that  there  was  a 
controversy  between  the  parties  respecting  the  true  situation  of  the 
northerly  and  easteily  lines  of  the  lot  in  question.  The  plaintiff  in- 
trodoeed  evidence,  that  one  John  Bowell  lived  on  the  lot  with  his 
son.  It  did  not  appear  what  title  he  had,  or  that  he  had  ever  parted 
with  it,  if  he  had  any,  except  that  he  moved  away  thirty  or  forty 
years  before,  and  had  not  lived  on  the  lot  since.  The  plaintiff 
offered  the  declarations  of  said  John,  who  had  deceased,  made  after 
he  had  moved  from  the  lot,  that^  certain  birch  tree,  standing  near 
the  river,  was  the  south-east  comer  of  the  lot.  This  was  objected  to 
and  admitted. 

In  disposing  of  this  question,  Parxeb,  Ch.  J.,  in  his  opinion  says : 
'*  As  to  the  declarations  of  John  Rowell,  It  does  not  appear  that  he 
had  any  interest  in  making  them,  or  any  purpose  to  subserve  thereby. 
It  is  true,  as  the  defendant's  counsel  contend,  that  the  decisions  in 
England  seem  to  restrict  the  evidence  of  the  declarations  of  deceased 
persons,  respecting  boundaries,  to  cases  which  relate  to  public  ri^ts, 
or  to  boundaries  in  which  several  persons  are  interested,  or  to  what 
the  deceased  said  relating  to  the  public  opinion,  respecting  the  bound- 
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€rj^  Bat  Ihe  tesftiiauMij  Ins  not  bteat  limited  in  this  CMmtr/.  Tb«^ 
anihorities  «re  anply  «affiei6ai  to  anatam  ihe  principle  tbai  A* 
declaniiioiis  of  a  peraon  deeeaaadf  who  appeared  to  Jbave  had  meaM 
of  knowledge,  and  no  lotieMat  in  making  the  doohrstiona,  are  etrntf 
potent  eridenoe  npon  a  qneslion  of  boundary,  even  in  a  case  of  pri^ 
Tate  rights.  Upon  this  principle  the  declarations  of  John  BoweB 
aro  well  admitted.  It  was  in  evidence  that  he  pointed  out  the 
bonndary ."  The  same  prineiple  is  recognized  in  Lawrmce  t.  Baynw^ 
5  N.  H.  37. 

The  same  mis  prerails  in  Connecticut.  JBtyUy  t.  BidtpM,  9 
Conn.  446 ;  ^ooffor  v.  BuOety  13  Conn.  808 ;  Kinney  ▼.  jParns^ 
vorth^  17  Conn.  855.  In  the  latter  case,  Storrs,  J.,  says :  ^^  Within 
-whaterer  limits  the  rule  of  evidence  as  to  the  admissibility  of  repik 
-taction  on  questions  of  bonndary,  is  restricted  elsewhere,  it  is  well 
aettLed  in  this  atate  that  general  reputation  is  admissible  for  the  pnr^ 
pose  of  ahowing,  not  only  public  boundaries,  such  as  those  balweea 
towns,  aocioties,  pariahes,  and  other  public  territorial  divisiimSy  Jbnt 
also  the  boundaries  of  lands  of  individual  proprietors. 

In  Boardman  r.  The  XeMsea  of  Be$d  stf  oZ.,  6  Peters,  3SB«  a  qwa> 
tion  aroee  as  to  the  admissibility  of  proof  of  tfiTdeelaralions  of  a 
deceased  peraon,  as  to  certain  facts  relating  to  a  comer  in  dispute 
.between  the  parties.  Judge  MoLea^  in  his  opinion  statM  the  rule 
as  follows:  "That  boundaries  may  be  proved  by  hearsay  testv- 
jDimy,  is  a  mle  well  settled ;  and  the  necessity  or  propriety  of  which 
iis  not  now  questioned.  Some  difference  of  opinion  may  e^st  as  to 
-the  i4»plication  of  this  rule,  but  there  can  be  none  as  to  its  legal 
ifbroe.  Landmarks  are  frequently  .fonned  of  perishable  materiala, 
which  pass  away  with  the  generation  in  which  they  are  made.  By 
the  improvement  of  the  country,  and  tnnn  other  causes  they  .are 
dilen  destroyed.  It  is  therefore  important  in  many  cases  that  hear- 
say or  reputation  should  be  received  to  establish  ancient  boundaries.^ 
This,  says  Mr.  Hill  in  note  8.7,  PhU.  £v.  819,  well  esspnmes  the 
doctrine,  and  the  reason  of  the  doctrine,  as  it  is  now  understood  in 
the  American  courts.  See  also  2  Sergt  &  Bawle,  69  ;  1  WatU  A 
Sergt.  68 ;  8  McCord,  227. 

From  such  ^cases  as  we  have  bad  an  opportunity  to  examine,  and 
firom  the  other  cases  referred  to  by  Mr.  Hill  in  the  ii6te  aforesaid, 
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wbere  all  the  cases  are  collected  and  examined/ we  think  a  disposi* 
tion  is  apparent  in  many  of  the  American  courts  to  extend  the  ex- 
^  ception  in  favor  of  this  class  of  testimony  to  ancient  houndaries  be- 
tween individual  proprietors  ;(and  that  from  a  majority  of  the  cases 
the  principle  may  fairly  be  deduced,  that  the  declarations  of  deceased 
persons,  who  had  actual  knowledge  as  to  the  location  of  such  bound- 
aries, or  who  from  their  connection  with  the  property  itself,  or  their 
situation  and  experience  in  regard  to  such  boundaries,  and  the  surveys 
thereof,  had  peculiar  means  of  knowledge,  so  that  it  may  fairly  be 
inferred  that  they  had  actual  knowledge  of  the  same,  made  at  a  time 
when  they  had  no  interest  to  misrepresent,  and  made  when  upon,  or 
in  the  immediate  vicinity  of  the  boundary  referred  to,  and  pointing 
it  out,  may  be  received  as  to  the  location  of  such  boundary,  when 
from  lapse  of  time,  there  can  be  no  reasonable  probability  that  evi- 
dence can  be  obtained  from  those  who  had  actual  knowledge  on  the 
subject./ 

Under  this  rule  we  think  the  evidence  as  to  the  acts  and  declarations 
of  said  Willard  and  Denny,  and  perhaps  of  some  of  the  other  per- 
sons should  have  been  admitted.  The  line  in  question  was  established 
between  fifty  and  sixty  years  ago,  and  from  aught  that  appears  all 
the  persons  that  had  any  actual  knowledge  of  its  location,  are  dead, 
and  the  necessity  for  a  resort  to  this  class  of  evidence  seems  to  be  as 
strong  in  this  case  as  in  any  that  can  arise. 

The  defendant  Willard  further  claimed  on  the  trial  below,  thai  if 
he  failed  to  establish  the  line  as  claimed  by  him,  as  the  true  line,  still 
he  had  acquired  a  title  up  to  that  line  by  adverse  possession,  and  in* 
sists  that  there  was  error  in  the  charge  of  the  court  in  respect  to  this 
daim. 

In  regard  to  this  it  is  sufficient  for  present  purposes  to  say  that  upoa 
the  evidence  as  detailed  in  the  exceptions,  we  think  the  charge  of 
the  court  was  entirely  correct. 

Judgment  reversed  and  case  remanded. 
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Statute  of  Frauds,     CantracL    Attorney, 

The  defendant  retained  the  plaintiff  as  his  attorney  in  anj  litigation  that  mi|t:ht 
fnt>w  ont  of  a  oonTeyance  to  him  by  his  brother,  John*  Adams,  who  had  failed; 
and  in  consideration  of  snch  retainer  promised  the  plaintiff  rerbally  to  pay  him 
one-half  of  a  debt  of  three  or  fonr  hundred  dollars,  dne.  to  the  plaintiff  A-om 
said  John,  and  also  promised  to  pay  the  plaintiff  for  his  serrlces,  if  he  performed 
any.  fleU,  That  the  defendant's  promise  to  pay  the  debt  of  John  Adams  to  the 
plaintiff  was  a  promise  within  the  statute  of  frauds,  and  not  being  in  writing 
'  could  not  be  enfoiced  by  action.  That  a  verbal  promise  to  pay  the  debt  of  an- 
other, where  the  original  debt  still  subsists,  is  never  legally  binding,  except 
where  the  promissor  has  received  the  funds  or  property  of  the  debtor  for  the 
purpose  of  being  so  applied,  so  that  an  obligation  or  duty  rests  upon  him,  as 
between  himself  and  the  debtor,  to  make  such  payment,  whereby  his  promise, 

.  though  in  form  to  pay  the  debt  of  another,  is  in  fact  a  promise  to  perform  an 
obligation  or  duty  of  his  own. 

A  retainer  of  an  attorney  is  a  sufficient  consideration  to  support  a  promise  to  pay 
such  attorney  a  debt  dne  him  Arom  another,  if  such  promise  be  in  writing. 

AsscifPgiT.  Plea,  the  general  issue,  and  trial  by  jury,  Windsor 
Conntj,  May  Term,  1868,  Barrett,  J.,  presiding. 

The  plaintiff  offered  to  prove  by  parol  that  the  defendant  applied 
to  him,  in  February,  1851,  and  proposed  to  employ  him  as  a  lawyer 
to  assist  the  defendant  in  all  the  suits  which  might  grow  out  of  the 
defendant's  purchase  of  a  farm  and  some  personal  property  of  his 
brother,  John  Adams,  who  hadk  failed  in  business.  That  the 
defendant  told  the  plaintiff  if  he  would  engage  for  him  as  his 
counsel  in  such  suits  as  the  defendant  was  interested  in,  he,  the  de- 
fendant would  pay  the  plaintiff  one-hatf  of  what  said  John  was 
owing  the  plaintiff,  amounting  to  some  three  or  four  hundred  dol- 
lars, and  reasonable  fees  and  charges  for  his  services. .  To  this  the 
plaintiff  acceded.  The  defendant  objected  to  proving  by  parol  the 
agreement  to  pay  one-half  of  the  John  Adams  debt,  it  being  within 
the  statute  of  frauds.  This  objection  was  overruled  by  the  court 
and  the  parol  testimony  admitted  tending  to  prove  the  agreement, — 
to  which  the  defendant  excepted.     Verdict  for  the  plaintiff. 

John  F,  Dean  and  J,  A,  Wing,  for  the  defendant,  maintained  that 
the  defendant's  promise  was  within  the  statute  of  frauds  and  should 
ftave  been  in  writing,  and  cited,  besides  cases  cited  in  the  opinion, 
Jacke&n  v.  Rayner^  12  Johns.  291 ;  Britian  et  al.  v.    ThraiUeUl^  & 
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Jones'  N.  C.  829  ;  MUU  r,  TPywin,  8  Pick.  207 ;  Chadler  d  Wife  ▼. 
Davidaon^  6  Blackford,  lad.  867 ;  Rogen  ▼.  Rogen^  6  N.  C.  3  ;  Har^ 
ringion  v.  jRtcA,  «  Vt.  666  ;  Sindair  t.  Richardson^  12  Vt.  83 ;  New- 
ett  V.  in^a^af»,  16  Vt.  422  ;  Smith  v.  Hyde^  19  Vt  64. 

SeweU  FuUam^  plaintiff,  pro  30.,  maiuUiued  that  the  d^f^odut's 
promise  was  aa  original  undertaking,  and  not  within  the  statute  of 
frauds,  and  cited  Crou  v,  Rxchardton^  30  Vt..  641 ;  SkeUon  v.  Brew- 
9Ur,  8  Johns.  293  ;  Hwriaon  v.  Bawld^  10  Johns.  242 ;  QM  t.  PA«2- 
/rp«,  10  Johns.  412;  Ohcae  v.  Day,  17  Johns.  114;  OlmaUad  ▼. 
Oreetdy^  18  Johns.  12 ;  Conk^  v.  Bophim,  17  Johns.  1 13 ;  Oa^im^ 
V.  Hopkins^  6  Wend,  23  ;  Chapin  ▼.  MerriUy  4  Wend.  667 ;  Poc^onl 
▼,  Richanhon^  18  Hasa.  122 ;  2<»np2e<on  T.  Batocm^  38  Vt,  132. 

POLAHD,  Ch.  J.  The  defendant  retained  tlie  plaintiff  as  his  attor- 
tomej,  in  any  litigation  that  might  grow  out  of  a  conyejance  to 
him  of  certain  property  by  his  brother,  John  Adams,  (who  had 
failed)  ;  and,  in  consideration  of  such  retainer,  promised  the  plain- 
tiff, verbajilj,  to  pay  him  one-half  of  a  debt  of  three  or  four  hundred 
dollars,  due  to  the  plaintiff  from  the  said  John,  and  also  promised  to 
pay  the  plaintiff  for  his  services  if  he  performed  any.  The  defend- 
ant claims  that  his  prpniise  is  siqpported  by  no  legal  consideratioii, 
and  therefore  does  noi  bind  him.  It  has  long  been  the  practaoe  fop 
members  of  the  bar  to  receive  fees  for  merely  being  retained  by  di^ 
ents,  and  to  charge  for  such  retainers,  without  any  special  c<tttr»e| 
or  promise  to  pay ;  and  it  has  never  been  doubted  in  this  state,  to 
our  knowledge,  that  lawyers  were  pn^erly  and  legally  entitled  to 
make  such  charges.  The  amount  of  such  charges  has  of  course  varv 
ried  greatly,  depending  npon  the  amount  and  importance  of  tho  matv 
ter  in  controversy,  and  the  professional  standing  of  the  oonnseL 
Where,  upon  such  retainer,  the  client  expressly  promises  to  pay  ^ 
certain  sum,  we  think  it  icannot  be  said  to  be  a  promise  without 
consideration,  and  that  such  consideration  must  be  regarded  aa  anftp 
cient  and  adequate  to  the  extent  of  the  sum  he  has  promised  to  pay« 

The  important  question  in  the  case  is,  whether  this  promise  bound 
the  defendhnt,  it  not  heing  in  writing.  It  was  in  terms  a  promise  to 
pay  the  debt  of  another,  or  a  portion  of  the  debt  of  another.  The 
liability  of  John  Adams  for  his  debt  to  the  pUintiff  stiU  auhsistad 
prepladj  to  the  same  extent  as  iMfiure.    The  plaintiff  inaiato,  that  ill 
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snbstanc^  the  defendant's  promise  was  to  pay  him  a  certain  snm  fbr 
his  retainer,  absolutely,  to  be  determined  in  amonnt  merely,  by  ref- 
erence to  his  debt  against  John  Adams ;  that  if  John  Adams  should 
himself  have  paid  the  plaintiff  the  full  amonnt  of  his  debt,  the  plain- 
tiff would  still  be  entitled  to  recover  the  agreed  price  for  his  retainer 
from  the  defendant ;  and,  that  if  the  defendant  first  paid  the  plaintff 
one-half  the  amount  of  John  Adams'  debt,  such  payment  would  not 
operate  to  extinguish  any  part  of  the  debt,  as  between  the  plaintiff 
and  John  Adams,  but  the  plaintiff  would  still  have  the  right  to  col- 
lect the  whole  debt  from  John,  If  the  facts  proved  on  the  trial  will 
justify  this  construction,  then  the  case  is  clear  of  any  question  under 
the  statute  of  frauds ;  it  was  no  promise  to  pay  the  debt  of  another, 
but  to  pay  his  own  debt.  But,  in  our  view,  it  is  clear,  this  was  not 
the  real  transaction  between  the  parties,  but  it  was  in  effect  and  pur- 
pose a  contract  by  the  defendant  to  guaranty,  or  become  responsible 
for  the  payment  to  the  plaintiff  of  one-half  his  debt  against  John 
Adams ;  that  the  defendant's  liability  to  pay  depended  upon  the  con- 
tinued existence  of  John  Adams'  debt,  and  if  John  Adams  himself 
paid  his  full  debt  to  the  plaintiff,  it  would  extinguish  all  claim  of  the 
plaintiff  against  the  defendant ;  and  if  the  defendant,  under  his  con- 
tract with  the  plaintiff,  had  paid  him  one-half  the  amount  of  John's 
debt,  it  would  operate  to  prevent  the  plaintiff  from  collecting  of  John 
more  than  the  half  remaining  unpaid. 

The  defendant's  promise  to  the  plaintiff  was,  therefore,  a  promise 
to  pay  a  pre-existing,  and  still  subsisting,  debt  of  another,  founded 
upon  the  consideration  of  the  plaintiff's  retainer,  by  the  defendant, 
as  his  counsel  in  his  own  personal  misters ;  which  we  regard  as  suf- 
ficient to  sustain  the  contract,  if  in  writing. 

The  question,  whether  the  defendant's  promise  was  valid  without 
writing,  opens  the  door  to  an  examination  to  an  almost  endless  ex- 
tent of  judicial  discussion  and  determination,  both  in  England  and 
this  country,  and  we  can  hardly  hope  to  do  more  than  to  add  an- 
other decision  to  the  long  line,  which  may  serve  to  perplex  future 
explorers  into  the  true  extent  and  meaning  of  this  section  of  this 
ancient  statute.  There  are  some  things  that  have  always  been  nn* 
disputed  in  all  the  cases  arising  under  it ;  one  is,  that  the  promise 
must  be  supported  by  a  valid  consideration.    This  was  so  before  th^ 
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statute,  and  the  statute  added  the  further  requirement  that  the  prom- 
ise should  be  in  writing.  In  the  case  of  a  promise  to  pay  a  pre- 
existing debt  of  another,  it  has  always  been  held  that  there  must  be 
a  new  or  further  consideration  to  support  it ;  that  the  original  con- 
sideration upon  which  the  debt  rested  was  not  enough,  and  could  not 
be  used  to  support  the  new  promise. 

But  it  was  never  considered  necessary  ihkt  the  new  consideration 
should  be  one  that  was  beneficial  to  the  promissor,  in  order  to  make 
his  promise  binding,  if  in  writing ;  if  it  was,  or  might  be  detrimen- 
tal to  the  promissee,  it  was  enough,  like  forbearance  of  his  debt. 

So  too,  the  promises  mentioned  in  this  section  of  the  statute,  are 
those  of  suretyship,  or  guaranty  for  the  debt  of  another,  which  still 
subsists  against  him ;  for  if  the  effect  of  the  new  promise  or  con- 
tract be  to  discharge  the  .original  debt,  the  promissor  becomes  the 
sole  debtor,  and  there  is  no  debt  of  another  to  which  his  promise  is 
collateral,  therefore  such  promise  is  not  i^ithin  the  purpose  and  spirit 
of  the  statute,  and  need  not  be  in  writing.  In  the  present  case,  as 
before  said,  we  regard  the  defendant's  promise  as  one  for  the  pay- 
ment of  a  pre-existing  and  still  subsisting  debt  of  another,  and  there- 
fore within  the  terms  of  the  statute  ;  still  it  does  not  follow  that  he 
is  not  bound  by  it,  though  not  in  writing,  for  it  is  well  established 
that  a  parol  promise  to  pay  the  debt  of  another,  which  still  subsists 
in  full  force  against  him,  in  favor  of  another,  may  be  binding  upon 
such  promissor. 

This  statement  seems  to  be  almost  a  direct  contradiction  of  the 
express  language  of  the  statute ;  but  it  is  established  by  repeated 
decisions  in  England,  in  the  American  courts  generally,  and  by  sev- 
eral decisions  in  this  state.  The  decisions  are  contradictory  enough, 
as  to  what  is  necessary,  in  order  to  make  such  a  promise  binding, 
but  all  agree  that  there  may  be  a  state  of  facts  which  will  make  it 
so.  What  is  that  state  of  facts  which  will  take  a  parol  promise  to 
pay  the  still  subsisting  debt  of  another  out  of  the  reach  of  the  stat- 
ute? and  do  the  facts  of  the  plaintiff's  case  make  it  one  of  that 
class?  Many  attempts  have  been  made  by  different  judges  and  law 
writers,  to  lay  down  a  precise  rule  or  definition  by  which  it  could  be 
at  once  determined,  whether  such  promise  was  or  was  not  within  the 
Statute,  but  these  rules  have  given  rise  to  the  same  conflict  of  4ebatQ 
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and  decision  which  attended  the  original  rule  of  the  statute  itself. 
In  an  'tearly  decision  in  this  country,  Leonard  v,  Vredenhurgh^  8 
Johns.  29,  Chancellor  Kent,  then  Chief  Justice,  divided  the  cases 
under  this  section  of  the  statute  of  frauds  into  three  classes.  His 
third  class^  in  which  the  plaintiff  claims  to  include  his  case,  is  as 
follows :  "  Where  the  promise  to  pay  the  debt  of  another  arises  out 
of  some  new  consideration  of  benefit  or  harm  moving  between  the 
newly  contracting  parties.  This  class  he  says  are  not  included 
within  the  statute.  The  very  general  language  in  which  this  rule  is 
laid  down,  and  the  great  authority  given  to  it  by  the  high  character 
of  its  author,  induced  many  decisions  in  this  country  which  were 
directly  in  the  teeth  of  the  statute,  in  both  its  letter  and  spirit.  In- 
deed, at  one  period  the  decisions  seemed  to  go  to  the  extent  of  hold- 
ing, that  if  the  new  promise  was  suported  by  an  adequate  legal  con- 
sideration, it  was  not  within  the  statute,  which  was  just  equivalent 
to  denying  the  statute  any  force  whatever.  In  Farley  v.  Cleveland^ 
4  Cow.  432,  Ch.  J.  Savage  attempted  an  improvement  on  this  defi- 
nition, so  as  to  make  it  more  precise  and  accurate.  Speaking  of 
Chancellor  Keitt's  third  class,  he  says :  '^  in  all  these  cases  founded 
on  a  new  and  original  consideration  of  benefit  to  the  defendant,  or 
harm  to  the  plaintiff,  moving  to  the  party  making  the  promise,  either 
from  the  plaintiff  or  original  debtor,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to  a  recovery."  In  a  very  recent  case 
in  the  same  state  in  the  court  of  appeals,  this  subject  received  great 
consideration  :  Mattary  v.  Gillett,  21  N.  Y.  412.  The  plaintiff  had 
made  repairs  to  the  amount  of  $125.,  upon  a  canal-boat  belonging 
to  one  Haines,  and  had  the  boat  in  his  possession,  under  his  lien  for 
the  repairs,  and  refused  to  surrender  the  boat  until  the  amount  due 
him  for  the  repairs  was  paid.  In  consideration  that  the  plaintiff 
would  deliver  up  the  boat  to  Haines,  the  defendant  promised  by 
parol  to  pay  the  plaintiff  for  the  repairs  made  on  the  boat.  The  ac- 
tion was  brought  on  this  promise,  and  the  defendant  claimed  he  was 
not  bound,  because  his  promise  was  not  in  writing.  Five  of  the 
judges  held  the  promise  not  binding,  because  not  in  writing,  while 
the  other  three  held,  that  under  the  decisions  in  that  state,  following 
the  rule  laid  down  by  Chancellor  Kent,  the  promise  of  the  defendant 
W|ia  not  within  the  statute,  and  th(^t  the  defendant  was  legally  bound, 
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The  majority  held  the  defendant's  promise  to  be  not  binding  without 
writing,  because  the  consideration  for  it  (the  surrender  of  the  plain* 
tifif's  lien  on  the  boat)  was  to  Haines  his  debtor,  and  so  was  not  one 
that  inared  to  the  advantage  of  the  defendant.  The  majority 
opinion  was  delivered  by  Comstock,  Ch.  J.,  and  contains  a  most 
able  and  exhaustive  examination  of  the  cases  on  this  branch  of  the 
statute. 

/  He  endeavors  also  to  reduce  the  promises  for  the  debts  or  defaults 
of  others,  which  are,  or  are  not,  within  the  statute,  to  classes. 
Among  those  not  within  the  statute,  he  brings  the  following:— 
'  ^  Where,  although  the  debt  remains,  the  promise  is  founded  on  a 
.  new  consideration,  which  moves  to  the  promissor.  This  considera- 
tion may  come  from  the  debtor — as  when  he  puts  a  fund  into  the 
hands  of  the  promissee,  either  by  absolute  transfer,  or  upon  a  trust 
^  to  pay  the  debt, — or  it  may  be  in  his  hands  charged  with  the  debt  as 
,  a  prior  lien,  as  in  the  case  of  WUUanu  v.  Leper^  and  many  otiiers. 
So  the  consideration  may  originate  in  a  new  and  independent  dealing 
between  the  promissor  and  creditor,  the  undertaking  to  answer  for 
the  debt  of  another  being  one  of  the  incidents  of  that  dealing. 
Thus  A.,  for  any  compensation  agreed  on  between  him  and  B.,  may 
undertake  that  C.  shall  pay  his  debt  to  B."  In  this  opinion  Ch.  J. 
CoMSTOCX  endeavors  to  show,  that  both  upon  principle  and  by  a 
great  majority  of  adjudged  cases  in  New  York,  and  elsewhere, 
where  a  creditor  has  a  security  of  any  sort  in  his  hands  for  the  pay- 
ment of  his  debt,  and  surrenders  it  to  his  debtor  upon  the  pronaise  of 
a  third  person  to  pay  his  debt,  such  promise  is  within  the  statute, 
and  not  binding  unless  made  by  writing ;  but  if  such  security  be 
surrendered  to  the  party  making  the  promise,  for  his  own  benefit 
and  advantage,  the  promise,  though  by  parol,  is  not  within  the  stat- 
ute, and  binds  the  promissor.  Though  there  are  ac^udgeq  cases 
to  the  contrary,  it  is  shown  clearly,  as  we  think,  that  by  the  great 
majority  of  decisions,  these  conclusions  of  the  majority  of  the  court 
are  folly  sustained.  But  wherein  consists  the  difference  in  the  two 
oases,  so  that  in  one  the  parol  promise  is  binding,  and  not  in  the 
other?  The  promise  in  both  is  to  pay  the  debt  of  another,  for  which 
he  still  continues  liable.  The  surrender  of  the  security  is  equally  a 
detriment  to  th^  creditor  in  both  cases^  and  iu  eitlieir  o^ae  fqmvi  an 
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ample  consideratioii  for  the  new  promise,  if  in  writing.     An  exam<^ 
ination  of  some  of  the  cases  will,  we  believe,  develop  the  reason^ 
and  the  true  principle  upon  which  the  distinction  is  made.     It  has  / 
been  often  decided,  that  where  the  purchaser  of  property  promises  / 
to  pay  the  price  to  a  creditor  of  the  vendor,  such  promise  is  binding,  ^ 
though  not  in  writing,  and  the  vendor  still  remains  liable  for  the 
debt :  Bivrher  v.  BucMvn^  2  Denio,  45  ;  Dearborn  v.  Farks^  5  Greenl.   , 
81 ;  Farley  v.  Clevdandj  4  Cow.  432,  are  samples  of  this  class  of 
cases*    In  some  of  these  cases  it  is  said,  the  promise  is  not  within 
the  statute,  because  in  substance  it  is  a  promise  to  pay  the  promis- 
sor^B  own  debt  for  the  purchased  property,  and  that  although  the  ful« 
filment  of  his  promise  to  pay  his  own  debt,  has  the  effect  to  pay  the 
debt  of  another,  it  does  not  bring  his  promise  within  the  statute,  aa 
this  effect  is  incidental,  and  not  the  principal  object  and  purpose  of 
the  promise.    And  where  a  debtor  transfers  funds  or  property  to  / 
another  for  the  purpose  of  paying  his  debt,  and  the  person  thus  i 
holding  the  debtor's  funds  or  property  promises  the  creditor  to  pay 
his  debt,  such  promise  is  held  good,  though  not  in  writing.     This  ' 
was  held  in  this  state  in  Wait  v.  Wait^  28  Vt.  350,  and  has  also  / 
been  decided  in  a  subsequent  case  in  Rutland  county  not  yet  re* 
ported,  and  many  cases  in  other  states  support  the  same  doctrine* 
We  apprehend  the  true  principle  why  the  promise  to  the  creditor  is  ( 
valid  without  writing,  is  the  same  in  both  these  classes  of  cases*   i 
In  both,  the  party  making  the  promise,  holds  the  funds  of  the  debtor   ( 
for  the  purpose  of  paying  his  debt,  and  as  between  him  and  the    . 
debtor,  it  is  his  duty  to  pay  the  debt,  so  that  when  he  promises  the 
creditor  to  pay  it,  in  substance  he  promises  to  pay  his  own  debt,  and 
not  that  of  another ;  and  though  the  debtor  still  remains  liable  for 
the  debt,  his  real  relation  is  rather  that  of  a  surety  for  the  party 
whose  duty  it  is,  and  who  has  promised  to  pay  his  debt,  than  of  a 
principal  for  whom  the  other  has  become  surety  or  guarantor.    He 
holds  a  fund  in  trust,  under  a  duty  to  pay  it  to  the  creditor,  and  he 
makes  an  express  promise  to  perform  it.     In  such  case^  it  is  no  vio- 
lation of  the  spirit  of  the  statute,  to  hold  such  promise  an  original 
one,  and  not  necessary  to  be  in  writing.     The  cases  which  decide 
that  where  a  creditor  holds  a  security  for  his  debt,  and  surrenders  it 
to  a  third  person,  for  his  own  benefit^  upon  his  promise  to  be  an- 
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swerable  for  the  debt,  stand  really  upon  the  same  substantial  princi- 
/  pie.    The   early  case  of  Williams  v.  Leper^  3  Burr.  1886,  is  the 
starting-point  of  all  this  class  of  cases,  and  the  decision  seems  to  be 
put  exactly  on  this  ground. 

Taylor  was  the  tenant  of  the  plaintiff,  and  in  arrear  for  his  rent ; 
he  was  insolvent,  and  conveyed  all  his  effects  for  the  benefit  of  his 
creditors ;  they  employed  Leper,  the  defendant,  as  a  broker  to  sell 
them,  and  he  advertised  them  for  sale.  On  the  morning  of  the  sale 
the  plaintiff  came  to  the  house  to  distrain  the  goods  for  his  un- 
paid rent,  whereupon  the  defendant  promised  the  plaintiff  if  he 
would  tfot  distrain  he  would  pay  the  rent  due  him.  The  plaintiff 
desisted  from  distraining,  and  allowed  the  defendant  to  sell  the 
goods.  It  was  held  by  the  court,  that  his  promise  to  pay  the  plain- 
tiff was  valid,  though  not  in  writing.  Lord  Mansfield  said :  "The 
We8  gestcB  would  entitle  the  plaintiff  to  his  action  against  the  defend- 
ant. •  The  goods  are  the  fund  ;  Leper  was  a  trustee  for  all  the  cred- 
itors, and  was  obliged  to  pay  the  landlord,  who  had  the  prior  lien." 
The  decision  went  clearly  upon  the  ground,  that  as  the  plaintiff  had 
the  prior  lien  on  the  goods  for  the  payment  of  his  rents,  and  surren- 
dered it  to  the  defendant  on  his  promise  to  pay  the  rent,  it  became  k 
trust  in  his  hands  for  the  payment  of  the  plaintiff's  debt,  and  his 
promise  was  not  that  of  a  surety  or  guarantor  for  Taylor,  but  for 
the  performance  of  his  own  duty.  This  case  was  followed  by  Cast- 
j  ling  V.  Aubert^  2  East,  325.  The  plaintiff  was  under  liabilities  for 
one  Grayson,  and  held  certain  policies  of  insurance  as  security  there- 
for. The  defendant  was  the  agent  of  Grayson  for  the  management 
of  his  insurance  affairs,  and,  a  loss  having  happened,  the  defendant 
needed  the  policies  in  order  to  get  the  money,  and  applied  to  the 
plaintiff  to  surrender  them  to  him,  which  the  plaintiff  did  upon  the 
defendant's  promise  to  pay  the  acceptances  for  which  the  plaintiff 
was  liable.  This  promise  was  not  in  writing.  It  was  claimed  that 
under  the  statute  of  frauds,  the  promise  was  not  binding,  but  the 
court  held  that  it  was,  and  said  it  was  rather  a  purchase  of  the  secu- 
rities which  the  plaintiff  held  in  his  hands,  and  that  the  defendant 
had  in  contemplation  not  principally  the  discharge  of  Grayson,  but 
,  the  discharge  of  himself.  Edwards  v.  KeUy^  6  M.  &;  S.  204,  and 
many  other  English  cases,  follow  in  the  same  line  of  decision,  and 
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the  substance  of  all  of  them  is  that  in  such  case  the  party  making 
the  promise  is  liable,  because  by  the  arrangement  he  becomes  the 
holder  of  a  fund  or  security  which  was  appropriated  to  the  payment 
of  the  debt,  and  clothed  with  a  duty  or  trust  in  respect  thereto, 
which  the  law  will  enforce  in  favor  of  the  party  to  whom  the  prom- 
ise is  made.  In  all  this  class  of  cases  the  promise  is  upon  a  new 
consideration  which  moves  to  the  promissor,  and,  therefore,  they 
come  within  all  the  definitions  or  rules  before  mentioned ;  but  is  it 
true  that  in  every  case  where  there  is  a  new  consideration  moving 
to  the  promissor,  the  promise  to  pay  the  debt  of  another  is  good, 
without  writing?  Especially,  is  the  statement  quoted  before  from 
Gh.  J.  CoMSTOCK,  "that  A.,  for  any  compensation  agreed  on  be- 
tween him  and  B.,  may  undertake  that  C.  shall  pay  his  debt  to  B.," 
good  without  writing?  That  is  the  precise  proposition  the  plaintiff 
claims  to  sustain  in  this  case,  and  the  case  put  by  him  in  argument, 
of  a  parol  promise  to  pay,  or  to  guaranty  the  payment  of  a  debt 
of  another  for  a  hundred  or  a  thousand  dollars,  in  consideration  of 
ten  dollars  paid  the  promissor  by  the  creditor,  illustrates  the  propo- 
sition exactly.  It  is  a  new  consideration  moving  between  the 
newly-contracting  parties,  and  for  the  benefit  of  the  party  making 
the  promise,  and  hence  clearly  within  the  terms  of  the  rule.  But 
we  have  found  no  case  among  the  multitude  on  the  subject,  which 
supports  the  proposition  to  this  extent ;  and  where  the  promise  is  a 
mere  contract  of  guaranty,  we  think  it  comes  within  the  statute 
though  a  distinct  consideration  therefor  be  paid  directly  to  the  party 
making  the  promise. 

The  subject  is  well  illustrated  by  the  decisions  in  the  case  of  fac- 
tors selling  goods  under  a  del  credere  commission,  where  the  agree- 
ment is  by  parol.  It  was  at  one. time  held,  that  the  factor's  agree- 
ment to  guaranty  his  sales,  was  not  binding  unless  in  writing ;  that 
it  was  a  promise  within  the  statute  of  frauds.  But  the  contrary  is 
now  firmly  established  both  in  England  and  this  country :  Couturxer 
V.  HaUie  et  a/.,  16  Eng.  L.  &  Eq.  562 ;  Wolff  v.  Koppd,  5  Hill, 
458  ;  Swan  v.  Nesmith,  7  Pick.  220.  If  it  be  true  that  a  new  con- 
sideration moving  directly  between  the  parties,  and  to  the  promissor, 
is  sufficient  to  sustain  a  verbal  promise  to  pay  the  debt  of  another, 
it  would  seem  there  never  could  have  been  any  question  about  the 
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statute  of  frauds,  for  the  payment  of  the  additional  per  cent,  for  the 
guaranty  would  always  have  been  sufficient.  But  the  cases  which 
hold  the  factor  bound  by  his  verbal  agreement  are  placed  upon  no 
such  basis.  In  the  case  from  5  Hill,  Cowen,  J.,  says:  ^^The  im- 
plied promise  of  the  factor  is  merely  that  he  will  sell  to  persons  in 
good  credit  at  the  time,  and  in  order  to  charge  him  negligence  must 
be  shown.  He  takes  an  additional  commission,  however,  and  adds 
to  his  obligation  that  he  wiU  make  no  sales  except  to  persons  abso- 
lutely solvent ;  in  legal  effect,  that  he  will  be  liable  for  the  loss 
which  his  conduct  may  bring  upon  the  plaintiff,  without  the  onus 
of  proving  negligence.  The  merchant  holds  the  goods,  and  will  not 
part  with  them  to  the  factor  without  this  extraordinary  stipulation, 
and  a  commission  is  paid  to  him  for  entering  into  it.  What  is  this 
after  all  but  another  form  of  selling  the  goods  ?  Its  consequences 
are  the  same  in  substance.  Instead  of  paying  cash,  the  factor  pre- 
fers to  contract  a  debt  or  a  duty  which  obliges  him  to  see  the  money 
paid.  The  debt  or  duty  is  his  own,  and  arises  from  an  adequate 
consideration."  Baron  Fabkjb,  in  the  English  case  cited,  upholds 
the  parol  promise  of  the  factor  upon  substantially  the  same  ground 
with  Judge  Cowsn,  and  he  adds :  ^^  Doubtless,  if  they  had  for  a 
per  centage  guaranteed  the  debt  owing,  or  performance  of  the  con- 
tract by  the  vendee,  being  totally  unconnected  with  the  sale,  they 
would  not  be  liable  without  a  note  in  writing  signed  by  them ;  but 
being  the  agents  to  negotiate  the  sale,  the  commission  is  paid  in 
respect  to  that  employment."  This  is  a  clear  denial  of  the  proposi- 
tion, that  a  new  consideration  moving  from  the  creditor  to  the  guar- 
antor takes  the  guaranty  out  of  the  statute,  and  all  the  cases  proceed 
upon  the  ground,  that  the  factor's  promise  in  such  case  stands  upon 
the  consideration  of  his  own  duty  and  obligation,  growing  out  of 
his  employment.  In  the  case  of  Anderson  v.  DaviSf  9  Vu  136^ 
Lamb  had  contracted  to  erect  a  building  for  the  defendant,  and  had 
partially  completed  it  when  he  was  taken  sick,  and  the  work  ceased. 
The  plaintiff  had  worked  for  Lamb  on  the  building,  and,  in  consid- 
eration that  the  plaintiff  would  go  on  and  complete  the  building,  the 
defendant  promised  to  pay  him  for  his  future  services,  and  also  for 
his  previous  labor.  It  was  held  that  this  promise  to  pay  for  the 
previous  labor,  done  for  Lamb,  was  not  binding,  not  being  in 
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Tnriting.  It  was  conceded,  that  the  ooDsideration  was  sufficieiit  to 
sustain  the  promise,  provided  it  had  been  in  writing.  But  here 
was  a  new  consideration  moving  from  the  promissee  to  the  prom* 
issor.  In  Loomis  v.  Newhcdl^  15  Pick.  159,  the  plaintiff  had 
boarded  the  defendant's  son,  for  which  the  son  was  liable ;  and  in 
consideration  that  the  plaintiff  would  continue  to  board  the  son, 
the  defendant  promised  the  plaintiff  to  pay  him  for  both  the  past 
and  future  board.  It  was  held  that  the  promise  to  pay  for  the  debt 
of  the  son  for  the  past  board  was  within  the  statute,  and  therefore 
not  binding.  In  this  case  also  it  was  conceded  by  the  court  that 
the  consideration  was  ample  to  sustain  the  promise  for  the  whole, 
if  it  had  been  in  writing.  This  was  a  case  of  a  new  consideration 
between  the  parties,  the  furnishing  future  supplies  to  the  son  at  the 
defendant's  request.  The  court  further  decided  in  this  case,  that 
although  the  defendant's  promise  to  pay  for  the  future  supplies 
would  be  good  without  writing,  still  as  the  contract  was  entire  and 
not  binding  for  the  debt  already  accrued,  it  was  invalid  also  for  the 
future.  In  the  case  of  an  illegal  contract,  or  one  founded  on  an 
illegal  consideration,  this  was  undoubtedly  correct,  but  parol  con- 
tracts or  promises  within  the  statute  of  frauds  are  not  illegal  or 
void ;  the  statute  simply  takes  away  the  right  to  enforce  them  by 
suit.  This  was  held  differently  in  Anderson  v.  Davis^  and  rightly,  as 
we  think. 

These  cases  are  cited  to  show  that/  it  is  not  true  that  in  every  case 
where  the  promise  is  founded  upon  a  new  consideration  moving 
wholly  between  the  parties  to  the  guaranty,  the  promise  is  taken  out 
of  the  statute.  It  depends  upon  the  transaction  itself,  the  general 
object  and  purpose,  or,  as  Lord  Mahsfield  expressed  it,  on  the 
res  ge$t<B.  If  the  leading  purpose  and  object  be  to  guaranty,  or  be* 
come  responsible  for  the  payment  of  a  third  person's  debt,  then  the 
promise  is  within  the  statute  although  it  may  be  founded  upon  a 
consideration  directly  between  the  parties.  It  is  almost  impossible 
to  imagine  a  case  where  a  promise  to  pay  the  debt  of  another,  for 
which  he  remains  liable,  upon  a  consideration  moving  wholly  from 
the  creditor  and  in  which  the  debtor  has  no  concern ;  where  the 
leading  object  and  purpose  can  be  any  other  than  to  make  the  prom- 
issor  the  surety  or  guarantor  of  the  debt.     In  such  case  no  duty  or 
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obligation  is  imposed  on  the  promissor  as  between  him  and  the 
debtor ;  his  obligation  is  wholly  to  the  creditor,  and  rests  entirely 
upon  his  promise  or  contract  with  him.  It  is  scarcely  reasonable  to 
suppose  one  would  part  with  a  consideration  belongiag  wholly  to 
himself,  where  the  value  was  equal  to  the  amount  of  a  debt  due  him 
from  another,  even  to  obtain  the  promise  of  a  third  person  to  pay 
it.  If  the  consideration  for  the  promise  is  much  less  in  value  than 
the  amount  of  the  debt,  it  would  afford  a  strong  presumption  that 
reliance  was  placed  to  some  extent  upon  the  chances  that  the  debtor 
would  pay  it  himself,  and  therefore  the  promissor  not  be  called  upon 
at  all  upon  his  uudertaking.  But  the  strong  reason  given  why  it  is 
not  a  guaranty  and  a  collateral  promise  is,  that  it  should  be  treated 
as  a  purchase  of  the  consideration,  and  when  payment  is  made  it  is 
really  paying  for  property  purchased,  or  whatever  else  the  considei-ar 
tion  may  be.  But  if  so,  then  when  he  has  made  the  payment  he  has 
only  paid  for  what  he  received  of  the  creditor,  and  the  debt  is  just 
as  much  due  as  before,  and  may  be  collected  by  the  creditor  of  the 
debtor,  and  neither  would  payment  of  the  original  debt  by  the 
debtor  afford  any  protection  to  the  party  making,  the  new  promise 
from  paying  for  what  he  has  purchased  of  the  creditor.  But  if  the 
'parties  ip  entering  into  the  new  contract  really  contemplate  a  sale  of 
^  propert/^from  one  to  the  other,  or  the  performance  of  services  by 
ope  fen*'  tHe  other  for  a  stipulated  price  to  be  paid,  it  is  scarcely  com- 
prehensibly why  the  contract  shonld  assume  the  form  of  a  promise 
to  fBf  ihe  |[ebt  of  another,  and  especially  where  the  amount  of  such 
".  ^  *  debt  is^  dnknown  and  unliquidated.  As  stated  earlier  in  this 
^ « Q£Uifon,  if  this  was  the  real  transaction  it  would  have  nothing  to 
do  with  the  statute,  because  really  it  would  have  nothing  to  do  with 
the  debt  of  another.  But  in  such  case  the  purpose  and  intent  is 
clear  to  enter  into  a  contract  to  guaranty  or  answer  for  the  debt  of 
another,  and  what  is  paid  or  done  as  a  consideration  is  for  that 
purpose  simply,  and  to  call  it  a  purchase  and  sale  is  a  simple  per- 
/  version  of  those  terms.  If  the  real  substance  of  the  promise  be 
, ,  to  perform  some  duty  or  obligation  of  the  party  making  the  prom- 
ise, it  is  not  within  the  statute,,  though  in  form  it  is  a  promise  to 
pay  another's  debt,  and  thc^i^sult  of  its  performance  may  effect  the 
payment  of  the  debt  of  another.     And  we  believe  it  will  be  found 
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that  in  all  the  cases  now  regarded  as  sound,  where  it  has  been  held  f 
that  a  parol  promise  to  pay  the  debt  of  another  is  binding,  the' 
promissor  held  in  his  hands  funds,  securities  or  property  of  the 
debtor,  devoted  to  the  payment  of  the  debt,  and  his  promise  to  pay , 
attaches  upon  his  obligation  or  duty,  growing  out  of  the  receipt  of; 
such  fund.  _,---^ 

In  support  of  these  views  we  refer  further  to  NeUon  v.  Boynton^ 
3  Met.  896  ;  King$ley  v.  Balcom^  4  Barb.  131,  and  Browne  on  Stat- 
ute of  Frauds,  ch.  10.  In  the  present  case  we  regard  the  defend- 
ant's promise  as  essentially  a  contract  of  guaranty  of  one-half  the 
amount  of  John  Adams'  debt,  and  though  founded  upon  a  suffi- 
cient consideration  moving  directly  to  the  defendant,  it  was  a  prom- 
ise within  the  statute,  and  not  being  in  writing,  not  enforceable  at 
law.  Where  a  promise  to  pay  the  debt  of  another  is  founded  upon  , 
the  consideration  of  property  sold  by  the  debtor  to  the  promissor, 
to  be  paid  for  to  his  creditor,  if  payment  is  not  made  accordingly, 
and  the  debtor  is  compelled  to  pay  his  debt,  he  is  entitled  to  have 
pay  for  his  property  sold.  If  he  places  property  or  funds  in  the 
hands  of  another  to  pay  his  debt^  and  it  is  not  done,  he  is  entitled  to 
his  property  again.  If  a  creditor  holds  securities  of  his  debtor  of 
any  sort  for  the  payment  of  his  debt,  and  surrenders  them  to  a  third 
person  upon  his  promise  to  pay  the  debt,  and  he  fails  to  do  so,  and  ' 
the  debtor  pays  his  own  debt,  he  is  entitled  to  have  his  securities 
returned  to  him,  or  applied  for  his  benefit.  In  this  case  the  defend- 
ant  received  nothing,  and  held  nothing  in  his  hands,  for  the  pay- 
ment of  John  Adams'  debt.  If  John  Adams  paid  the  debt  to  the  . 
plaintiff,  the  defendant  was  under  no  liability  to  either  of  them  for  , 
anything  he  had  received.  His  obligation  to  the  plaintiff  began 
with,  and  rested  solely  upon  his  promise.  It  is  a  naked  promise  to 
pay  the  debt  of  another,  and  within  the  statute,  if  one  can  be,  where 
it  is  founded  on  a  new  consideration  moving  to  the  promissor,  which 
we  have  tried  to  show  may  be  the  case.  It  is  claimed  that  several 
decisions  in  this  state  support  the  plaintiff's  right  to  recover  in  this 
case,  and  it  is  true  that  in  some  of  our  cases  the  same  general  lan- 
guage is  used  that  has  already  been  referred  to ;  that  when  the 
promise  is  founded  upon  a  new  consideration  moving  between  the 
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parties,  it  is  not  within  the  statute ;  bnt  an  examination  of  the  cases, 
we  believe,  will  show  them  all  to  have  been  correctly  decided^  even 
in  the  view  we  have  taken  of  the  principle  governing  sudi  cases. 
French  v.  Thompson^  6  Vt.  54 :  The  plaintiff  had  been  guardian  of 
one  Hurlbut,  and  held  securities  and  property  belonging  to  his  ward. 
He  resigned  his  guardianship,  and  the  defendant  was  appointed 
guardian  in  his  place.  The  defendant  promised  the  plaintiff,  that  if 
he  would  deliver  to  him  the  securities  and  property  of  his  ward, 
he  the  defendant  would  pay  the  plaintiff's  account  for  his  paymenta 
and  expenditures  while  acting  as  guardian.  The  promise,  though 
not  in  writing,  was  held  good.  Lampson  v.  Sohart^  28  Vt.  697 : 
The  plaintiff  and  defendant  were  creditors  of  the  same  debtor. 
The  plaintiff  was  about  to  attach  the  debtor's  property,  when  the 
defendant  promised,  that  if  the  plaintiff  would  desist  making  his 
attachment,  and  allow  the  defendant  to  attach  the  property  upon 
his  debt,  he  would  pay  the  plaintiff's  debt.  The  plaintiff  there- 
upon desisted,  and  allowed  the  defendant  to  take  the  debtor's  prop- 
erty. The  court  treated  this  as  a  case  where  the  plaintiff  had 
obtained  a  security  for  his  debt,  and  in  consideration  of  its  sur- 
render to  the  defendant,  he  made  the  promise.  The  promise  was 
held  binding,  though  not  in  writing.  If  there  was  any  error  in 
the  case,  it  was  in  treating  the  plaintiff  as  having  already  obtained  a 
security  on  the  property,  but  that  does  not  vary  the  principle  of  the 
decision.  Cross  v.  Bichardson^  30  Vt.  641 :  The  plaintiff  had  an 
attachment  on  certain  logs  of  his  debtor  Brown,  and  had  trusteed 
certain  debtors  of  Brown.  In  consideration  that  the  plaintiff  would 
release  his  attachment  on  the  logs,  and  release  the  trustees,  so  that 
the  defendant  could  bid  off  the  logs  at  a  sheriff's  sale,  and  have 
them  sawed  by  the  trustees,  he  promised  the  plaintiff  to  pay  him 
$100.  on  Brown's  debt.  This  promise  was  held  good,  though  by 
parol  merely. 

Templdon  v.  Bascom,  83  Vt.  132:  The  plaintiff  had  a  debt 
against  the  defendant's  father,  who  had  died,  leaving  ample  prop- 
erty for  the  payment  of  his  debts.  The  defendant  was  the  sole 
heir  to  his  father's  estate,  and  all  the  property  was  in  his  hands 
In  consideration  that  the  plaintiff  would  not  proceed  to  take  out 
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admixuBtntioDy  and  enforce  payment  of  his  debt  out  of  the  es- 
tate, the  defendant  promiaed  to  pay  it.  This  was  held  not  iritfain 
the  statate,  thoagh  by  parol.  In  this  case  the  plaintiff  not  only 
relinqnished  his  right,  in  faTor  of  the  defendant,  to  the  funds  in  his 
hands,  to  which  he  had  the  right  to  look  for  payment,  but  his  omia* 
aion  to  proceed  against  them  operated  as  a  dischai^e  of  the  debt 
itself. 

But  in  all  these  cases  the  plaintiff  surrendered,  and  the  defendant 
received,  a  fund  or  a  security  charged  with  the  payment  of  the 
plaintiff's  debt,  and  all  come  within  the  class  of  WiUianu  v.  Leper ^ 
and  Gasding  v.  Aubert,  and  upon  the  same  ground  with  those  were 
properly  held  not  to  fall  within  the  .statute.  We  know  of  no  case  / 
in  this  state  where  the  parol  promise  of  one  to  pay  the  debt  of  an-  \ 
other,  has  been  upheld  upon  any  other  consideration  than  the  receipt 
of  some  fiind  or  other  security,  either  from  the  debtor  or  creditor, 
charged  with  the  payment  of  the  debt,  so  that  a  trust  or  duty  was 
created  thereby  to  pay  the  debt,  and  so  that  in  making  the  payment 
of  the  debt  he  was  really  fulfilling  an  obligation  of  his  own.  When 
carried  further  than  this,  the  statute  is  really  repealed.  If  it  be 
true,  that  *^A.,  for  any  compensation  agreed  on  between  him  and 
B«,  may  undertake  that  C.  shall  pay  his  debt  to  B.,"  as  laid  down  by 
Ch.  J.  CoMSTOCK,  and  such  promises  held  good  without  writing,  then 
truly  the  statute  of  frauds  and  its  labor  have  been  in  vain.  If  parol 
OTidence  can  be  made  sufficient  to  charge  one  man  with  the  pay- 
ment of  another's  debt,  however  large,  by  proving  a  promise,  and  a 
consideration  of  a  pepper-corn,  or  a  day's  work,  or  some  other  of 
equal  value,  every  beneficial  purpose  of  the  statute  is  gone.  No 
better  scheme  could  have  been  devised  before  the  days  of  the  stat- 
ute of  the  29th  of  Charles  the  2d,  to  establish  a  claim  against  a 
man  by  false  testimony,  than  this  would  be.  The  statute  was 
passed  by  reason  of  the  strong  temptation  to  make  others  responsi- 
ble for  the  debts  of  irresponsible  and  insolvent  debtors,  and  the 
facility  afforded  by  the  testimony  of  corrupt  witnesses  to  estab- 
lish such  contracts,  if  allowed  to  be  proved  by  verbal  testimony ; 
hence,  the  evidence  of  any  such  promise  by  a  third  party  was  re- 
quired to  be  in  writing.    But  if  the  statute  can  be  avoided  by  find- 
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ing  a  corrupt  witness  to  sweart  to  such  promise,  and  in  addition  to 
anything  paid  or  done  which  in  law  could  constitute  a  consideration 
to  the  party  himself,  the  use  for  such  witnesses  is  by  no  means  at 
an  end.  The  decisions  have  gone  quite  far  enough,  in  holding 
such  parol  promises  binding  when  made  upon  the  consideration  of 
having  received,  or  holding  the  debtors  funds  or  property  for  that 
purpose. 
Judgment  reversed,  and  a  new  trial  granted. 
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Bekjamii?  Fairchild  v.  R.  M.  Lampsok,  and  N.  W.  Fairchild 
Trustee^  and  A.  E.  Colton  Claimant. 

Trustee  Process, 

A  Joint  debt  cannot  be  the  subject  of  trustee  process  In  a  suit  ag^ainst  one  of  tbe 
parties  alone  to  whom  the  debt  is  due;  and  a  claimant  whose  claim  is  not  valid 
m&j  properly  raise  this  objection  to  the  trustee's  being  holden. 

Trustee  Process.  The  commissioner  reported  that,  September 
Ist,  1856,  N.  W.  Fairchild,  trustee  in  this  case^  executed  and  deliv- 
ered to  W.  F.  Colton  and  R.  M.  Lampson  his  promissory  note  for 
$325.  payable  to  said  Colton  &  Lampson  or  order.  Prior  to  Septem- 
ber Ist,  1859,  this  note  passed  into  the  possession  of  the  claimant, 
A.  E.  Colton,  brother  of  W.  F.  Colton,  and  on  that  day,  on  appli- 
cation of  A.  E.  Colton,  N.  W.  Fairchild  gave  a  renewal  note,  paya- 
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ble  to  W.  F.  Colton  Sc  B.  M.  Lampson  or  bearer,  and  took  up  the 
$325.  note.  April  28th,  1862,  A.  E.  Colton  sued  out  a  writ  in  his 
own  name  ag^ainst  N.  W.  Fairchild  on  the  renewal  note  and  another 
note,  and  caused  his  real  estate  to  be  attached.  Prior  to  May  12th, 
1862,  Fairchild  saw  the  record  of  this  attachment  of  his  farm  in  the 
town  clerk's  office,  and  therefrom  learned  that  A.  E.  Colton  had  sued 
him  upon  said  two  notes.  On  the  16th  May,  1862,  the  writ  in  this 
trustee  suit  was  served  on  said  N.  W.  Fairchild.  Said  renewal  note 
was  when  given  and  is  still  the  property  of  the  payees  named  therein, 
W.  F.  Colton  and  R.  M.  Lampson,  in  equal  proportions,  and  no  part 
of  it  has  ever  been  paid. 

The  commissioner  further  found  that  Benjamin  Fairchild,  the 
plaintiff,  before  and  at  the  time  of  the  commencement  of  this  suit 
knew  from  the  record  of  attachment  in  the  town  clerk's  office  that 
A.  E.  Colton  had  commenced  his  said  suit  against  N.  W.  FairchUd, 
but  did  not  find  that  Benjamin  Fairchild  at  the  time  his  suit  was 
commenced  had  notice  that  A.  E.  Colton  claimed  to  own  the  notes 
on  which  said  suit  was  brought.  Button  or  soon  after  the  10th  of 
March,  1864,  both  Benjamin  Fairchild  and  N.  W.  Fairchild  had 
learned,  not  from  A.  E.  Colton,  but  by  report,  that  said  A.  £.  Colton 
claimed  to  own  the  said  notes. 

The  commissioner  found  that  the  claimant,  A.  E.  Colton,  was  not 
the  bona  fide  owner  of  the  notes  in  question  at  the  time  the  writ  was 
served  upon  the  trustee ;  and  that  the  trustee  prior  to  the  service 
upon  him  had  not  been  legally  notified  of  the  sale  or  transfer  of  said 
notes  by  Colton  &  Lampson  to  the  claimant  or  anybody  else . 

Upon  these  facts  the  Commissioner  adjudged  the  trustee  chargea- 
ble. The  claimant  excepted  to  the  decision  of  the  commissioner, 
and  insisted  that  the  trustee  should  be  discharged. 

Upon  the  commissioner's  report  the  court  at  the  September  Term, 
1864,  PiSBPOnrr,  J.,  presiding,  adjudged  the  trustee  chargeable, — ^to 
which  the  claimant  excepted. 

Dewey  db  Nohle^  for  the  claimant. 

The  maker  of  the  $383.50,  note  is  not  chargeable  for  one-half  the 
amount  due  on  it,  as  trustee  of  the  defendant  Lampson. 

The  simple  question  presented  by  the  facts  found  by  the  commis- 
sioi^er  in  his  report  is  this :    Can  the  promissor,  in  a  promissory  note 
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which  is  payahle  to  two  joint  payees  and  owned  by  them  in  equal 
proportions,  be  charged  as  a  trustee  of  one  of  the  payees  for  one- 
half  of  the  amount  of  the  note,  in  a  suit  against  that  payee  alone  f 
The  case  of  Hanson  v.  Davis  and  Hail  Trustee^  19  N.  H.  133,  is  an 
authority  precisely  in  point,  and  is  decisive  of  the  question.  That 
case  lays  down  the  rule,  that  a  promisor,  under  such  circumstances, 
cannot  be  charged  as  trustee. 

H,  B.  Smithy  for  the  plaintiff,  maintained  that  the  finding  of  the 
facts  by  the  commissioner  is  conclusive.  Scofield  v.  White's  TVtutees, 
29  Vt.  330 ;  Lovejoy  v.  Lee  db  Trustee,  35  Vt.  430 ;  Laws  of  1853, 
§7,  p.  11 ;  Tovme  v.  Leach  &  Trustee,  32  Vt.  747  ;  and  that  the  judg- 
ment of  the  coimty  court  was  correct.  Bartlett  v.  Wood  (t  Trustee, 
32  Vt.  372. 

Aldis,  J.  N.  W.  Fairchild  owes  Lampson  &  Colton  a  note  for 
$383.50.  Lampson  &  Colton  own  the  note  jointly, — each  owning 
an  undivided  half.  Can  the  plaintiff  hold  N.  W.  Fairchild  as  the 
trustee  of  Lampson  alone? 

1.  The  trustee  strictly  speaking  has  no  credits  of  Lampson's  in 
his  hands.  What  he  has  is  a  fund  belonging  to  Lampson  &  Colton, 
jointly.  The  plaintiff  has  no  right  to  take  a  judgment  against  Fair- 
child  for  credits  belonging  to  Colton.  He  cannot  take  a  judgment 
for  the  whole  debt  due  Lampson  &  Colton. 

If  he  take  a  judgment  for  anything  it  must  be  for  Lampson's  undi- 
vided half ;  and  as  we  have  no  way  to  reach  that  but  by  a  judgment 
for  dollars  and  cents,  the  judgment  if  any  must  be  for  half  the 
amount  of  the  debt.  If  such  a  judgment  be  rendered  and  the  plain- 
tiff take  out  execution  and  collect  it,  one  half  of  the  sum  so  collected 
must  be  held  as  belonging  to  Colton.  He  has  the  right  to  insist  that 
half  shall  be  paid  to  him  as  fast  as  it  is  paid  by  his  debtor.  Shall 
the  plaintiff  then  be  allowed  another  judgment  and  execution  for  his 
half  unpaid  to  him  ? 

So  Colton  has  the  right  to  sue  for  and  collect  his  demand  at  once. 
He  cannot  get  his  half  without  collecting  the  whole.  Shall  he  be 
impeded  by  having  a  litigation  between  the  plaintiff  and  Lampson 
suspend  the  collection  of  his  debt  ?  Then  if  he  exercise  his  right 
and  collect  the  whole,  shall  Fairchild  who  has  paid  the  whole  be  stil} 
liable  as  trustee? 
27 
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As  our  statutes  now  stand  the  court  has  no  power  to  remedy 
these  inconveniences,  nor  could  we  prevent  this  process  from  injuri- 
ously affecting  Colton  if  we  were  to  apply  it  to  this  debt.  Legisla- 
tion might  regulate  it.  The  courts  of  New  Hampshire  have  so  ruled. 
Hanson  v.  Davis,  19  N.  H.  133.     See  also  32  Vt.  747. 

The  plaintiff  claims  that  the  decision  in  Bartlett  v.  Wood  d>  Tru»- 
tee,  32  Vt.  372,  that  the  undivided  half  of  a  debtors  interest  in  a 
chattel  in  the  hands  of  the  trustee  may  be  taken  on  trustee  process, 
involves  the  principle  for  which  he  here  contends.  We  think  not* 
There  is  an  obvious  difference  between  the  rights  of  the  joint  owner 
in  a  chose  in  action  and  a  chattel  in  possession  of  another.  The  for- 
mer must  be  collected  and  reduced  to  possession  ;  it  is  not  to  be  sold. 
We  have  no  statute  for  that. 

But  the  trustee  of  the  chattel  has  only  to  deliver  it  to  the  sheriff 
and  he  sells  the  undivided  half.  The  rights  of  the  owner  of  the  other 
half  cannot  be  affected  by  such  sale. 

It  is  only  as  to  his  right  to  possess  that  his  interest  can  be  at  all 
affected,  and  the  decision  referred  to  carefully  limits  the  liability  of 
the  trustee  to  such  chattels  only  as  are  in  his  possession,  and  decides 
nothing  as  to  the  effect  of  the  other  joint  owner's  taking  the  chattel 
from  the  possession  of  the  trustee. 

2.  It  is  insisted  that  the  claimant,  Addison  E.  Colton,  has  no 
status  in  court  by  which  he  can  raise  the  foregoing  objection.  But  it 
is  to  be  noted  that  the  trustee  is  held  not  liable  because  the  joint 
debt  cannot  be  the  subject  of  trustee  process  in  a  suit  against  Lamp- 
son  alone ;  because  W.  F.  Colton's  rights  may  be  injured,  and  not 
because  Addison  E.  Colton  has  any  claim. 

In  such  a  case  Addison  E.  Colton  as  the  holder  of  the  note  may  ob- 
ject to  a  judgment  not  on  his  own  account,  but  for  W.  F.  Colton. 
Indeed,  where  the  trustee  is  to  be  discharged  because  the  debt  he 
owes  cannot  be  the  subject  of  trustee  process  and  a  judgment  might 
enure  to  the  injury  of  parties  not  before  the  court,  it  would  be  the 
duty  of  the  court  upon  knowledge  of  the  facts  to  withhold  judgment. 

Judgment  reversed  as  to  trustee  and  judgment  that  the  trustee  is 
not  chargeable. 
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Henry  Stanton,  Appellant^  v.  Estate  of  E.  G.  Stanton. 

Statute  of  Limitations,     Promissory  Note. 

The  plaintiff's  note  in  which  he  promised  to  pay  S.  "  four  hundred  dollars  In  pro- 
duce or  wood  from  the  farm  on  demand  as  he  may  want  to  use  the  same,"  had 
run  for  over  twelve  years  without  any  demand  having  been  made.  Edd,  that  it 
was  not  barred  by  the  statute  of  limitations. 

Where  the  instrument  itself  indicates  that  the  calls  for  payment  are  to  be  indefi- 
nitely prospective,  and  to  be  n^ade  as  may  suit  the  wants  and  convenience  of  the 
payee,  there  is  no  t^round  furnished  upon  which  the  law  can  assume  any  fixed 
point,  as  a  limit  to  reasonable  time  for  making  a  Jemand,  and  therefrom  give 
operation  to  the  statute  of  limitations. 

Appeal  from  the  probate  court.  This  case  was  heard  upon  a  case 
stated,  hereto  annexed.  The  court,  September  Term,  1864,  Pier- 
point,  J.,  presiding,  pro  forma  rendered  judgment  for  the  defendant, 
affirming  the  judgment  of  the  probate  court, — to  which  the  plaintiff 
excepted. 

Agreed  case : — It  is  agreed  that  the  annexed  note  was  executed  and 
delivered  bj  the  plaintiff  to  the  intestate  at  its  date  for  full  and  valu- 
able consideration  ;  that  it  has  never  been  paid  nor  has  anj  part  of 
it ;  and  that  no  demand  or  request  for  its  payment  was  ever  in  fact 
made. 

The  maker  of  the  note  sold  and  conveyed  his  farm  about  the 
year  1857,  retaining  however  some  farming  lands,  which  he  still 
owns. 

If,  upon  these  facts  the  court  is  of  opinion  that  the  note  is  not 
barred  by  the  statute  of  limitations  or  otherwise,  the  judgment  of  the 
probate  court  is  to  be  affirmed ;  but  if  the  court  shall  adjudge  that 
the  note  is  so  barred,  the  amount  of  it  is  to  be  deducted  from  the 
amount  allowed  by  the  commissioners,  and  probate  judgment  af- 
firmed for  the  balance. 

The  intestate  died  September  12th,  1862. 

Copy  of  the  note : — $400. — For  value  received  I  promise  to  pay 
£.  G.  Stanton,  four  hundred  dollars  in  produce  or  wood  from  the 
farm  on  demand  as  I  may  want  to  use  the  same,  on  interest. 

Painsville,  July  27th,  1850. 

H.  Stanton, 
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Bussdl  8.  Tafty  for  the  plaintiff. 

The  law  in  this  state  is  well  settled  that  contracts  for  the  delivery 
of  specific  articles  having  the  form  of  promissory  notes  are  entitled 
to  all  the  properties  of  such  instruments,  except,  perhaps,  a  lack  of 
negotiability,  and  after  such  notes  become  due,  are  treated  as  notes 
for  so  much  money,  and  consequently  in  this  case  after  a  reasonable 
time  for  demand  had  elapsed  the  note  of  the  plaintiff  became  a  money 
note  and  the  statute  commenced  running.  Bragg  v.  Fletcher  et  al.j 
20  Vt.  351 ;  Perry  v.  Smith,  22  Vt.  301 ;  Angell  on  Lim.,  94 ;  Doe 
V.  Thompson,  2  Foster,  217 ;  Stafford  v.  Richardetm,  15  Wend.  302  ; 
Lyle  v.  Murray y  4  Sandf.  590  ;  Codman  v.  Rogers,  10  Pick.  112  ; 
Laforge  v.  Jayne,  9  Penn.  410 ;  The  Pittsburgh  db  ConneUviRe  Rail 
Road  Co.  v.  Byersy  32  Penn.  22 ;  Morrison's  AdmW  y.  MuUiriy  34 
Penn.  12. 

Hard  db  Ballard^  for  the  defendant. 

The  note  is  not  barred  by  the  statute  of  limitations.  The  general 
rule  is,  that  the  statute  commences  to  run  against  a  claim  only  from 
the  time  when  the  creditor  has  a  perfect  and  complete  right  to  com- 
mence an  action.  If  a  demand  is  necessary  to  perfect  a  claim,  the 
statute  only  runs  fi-om  the  time  when  a  demand  is  made.  Stamford 
V.  TutiUy  4  Vt.  82  ;  Angell  on  Lim.  37 ;  Chitty  on  Con.  (10th  Am. 
Ed.)  917 ;  2d  Parsons  on  Con.  370. 

In  the  case  of  promissory  notes  payable  on  demand  in  moneys  the 
rule  is  that  the  payee's  right  of  action  is  complete  from  the  time  of 
the  delivery  of  the  note,  hence  the  statute  commences  to  run  from 
that  time.     Kingsbury  v.  Butler,  4  Vt.  458. 

^ut  in  the  case  of  promissory  notes  payable  in  specific  articles,  if 
payable  generally  on  demand,  the  authorities  ^^re,  that  a  demand  is 
necessary  before  the  payee's  right  of  action  is  complete,  and  hence 
in  such  cases  the  statute  commences  to  run  only  after  a  demand  has 
been  made.  Elkins  v.  Parkhurst,  17  Vt.  105  ;  Russell  v.  Ormsbee, 
10  Vt.  274 ;  Chandler  v.  Windship,  6  Mass.  310  ;  Lobdell  v.  Eopkins, 
5  Co  wen,  516  ;  Stevens  et  al,  v.  Adams,  45  Maine,  611 ;  Chipman's 
Contracts,  49,  228 ;  Lincoln  v.  PurceU,  2  Head.  (Tenn.)  20  U.  S. 
Pig.  644. 

Tlie  language  of  the  note  strongly  indicates  that  the  parties  in- 
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tended  that  a  demand  should  be  made  before  any  payment  was  ex* 
pected. 

Babbett,  J.  The  only  question  made  in  argument  is  whether 
upon  the  facts  agreed  the  note  in  question  is  barred  by  the  statute  of 
limitations. 

The  ground  on  which  it  is  claimed  that  the  note  is  barred  by  the 
statute  is,  that  it  was  the  duty  of  the  payee  to  demand  the  pay  in  a 
reasonable  time ;  that,  in  the  absence  of  any  proof  upon  the  subject, 
the  law  will  assume  six  years  as  the  limit  of  such  reasonable  time, 
and  that,  in  case  no  demand  is  made  within  that  period,  the  statute 
will  begin  to  run  at  the  expiration  of  that  period. 

In  the  Tiew  we  take  of  this  case,  it  seems  unnecessary  to  enter 
upon  a  discussion  of  it  in  the  light  of  the  authorities  cited  and  relied 
upon  by  the  counsel  for  the  plaintiff;  for,  though  those  cases  should 
be  regarded  as  a  true  exposition  and  just  application  of  the  law,  it 
63ems  to  us  that  this  case,  upon  its  facts,  does  not  fail  within  them^ 

The  note  in  this  case  bears  upon  its  face  evidence  of  the  under^ 
standing  and  intention  of  the  parties  that  the  payment  was  to  be 
called  for  and  made,  along  from  time  to  time,  and  when  the  payee 
might  want  to  use  produce  or  wood,  either  or  both.  It  is  plain  that 
there  is  a  clerical  mistake  in  using  '^  I "  instead  of  '^  he  "  preceding 
the  words  '^  may  want  to  use,"  &c. 

This  being  so,  it  is  impossible  to  hold,  upon  any  plausible  reason, 
that  it  stands  upon  the  same  ground,  and  subject  to  the  same  con- 
sideration, as  if  payable  on  demand.  If  payable  on  demand,  there 
might  be  good  warrant  for  holding,  in  the  absence  of  any  showing 
of  reason  for  neglecting  to  make  a  demand  for  six  years  or  more, 
that  such  delay  was  unreasonable,  and  that  the  statute  should  begin 
to  run  at  the  expiration  of  six  years.  But  when  the  instrument 
itself  indicates  that  the  calls  for  payments  were  to  be  indefinitely 
prospective,  and  to  be  made  as  might  suit  the  wants  and  convenience 
of  the  payee,  there  is  no  ground  furnished  upon  which  the  law  can 
assume  any  fixed  point,  as  a  limit  to  reasonable  time  for  making  a 
demand,  and  therefrom  give  operation  to  the  statute  of  limitations. 

If  the  plaintiff  would  render  effective  in  his  own  behalf  his  claim 
that  the  statute  should  begin  to  run  from  the  expiration  of  reasona* 
ble  time  for  making  demand  of  payment,  it  would  be  incumbent  on 
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him,  either  to  show,  as  matter  of  fact,  when  such  reasonable  time 
expired,  or  to  show  a  state  of  facts  upon  which  the  law  would  assmne 
a  limit  to  such  reasonable  time.  For  the  want  of  this  in  the  pres- 
ent case,  the  court  are  unable  to  hold  that  the  note  became  barred 
bj  the  statute  of  limitations. 

Upon  the  agreed  case,  therefore,  effect  is  to  be  given  to  the  note 
according  to  the  judgment  of  the  probate  court. 

We  have  designedly  omitted  a  discussion,  or  indicating  any  opin- 
ion upon  several  points  made  in  the  argument  by  the  learned  counsel 
for  the  parties,  regarding  it  more  proper  and  more  serviceable  to  the 
interests  of  jurisprudence  to  reserve  that  labor  for  cases  in  which  it 
becomes  necessary  for  their  legitimate  disposition. 

Judgment  affirmed. 
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Appeal.     Practice,      WilL      Homestead,     Referee. 

If  an  appeal  from  the  probate  court  to  the  county  court  is  entered  without  giTiof^ 
to  the  appellee  the  requisite  notice,  the  practice  Is  not  to  dismiss  the  appeal,  bat 
to  continue  the  case  and  give  the  notice,— the  same  as  under  the  Probate  Act 
of  1821. 

The  husband  cannot  by  will  derise  the  homestead  right  away  from  his  wife  and 
minor  children. 

No  distinction  can  be  made  as  to  the  rules  applicable  to  dower  and  homestead,  when 
the  question  of  election  between  them  and  a  will  arises. 

The  testator  devised  by  will  to  his  wife  for  life  four  acres  of  land  which  included 
the  family  mansion  and  grounds.  Then  a  larger  tract  comprising  the  four  acres 
within  its  boundaries  is  devised  in  foe  to  a  son,  Ezra,  with  this  clause  appended 
to  the  description  :—■"  excepting  from  the  lands  herein  devised  to  Ezra  the  liib 
estate  which  I  have  given  to  my  wife,  in  about  four  acres  thereof,  and  the  lands 
and  buildings  standing  on  the  four  acres."  The  house  on  the  four  acres  was  the 
homestead,  from  which  the  widow's  homestead  must  be  taken  if  she  have  any. 
The  will  stated  that  the  provision  for  the  widow  was  to  be  in  lien  of  dower,  and 
it  is  hddy  that  it  was  plainly  intended  to  be  in  lien  of  homestead  also. 

Where  parties  present  to  the  court  an  agreed  statement  of  facts,  a  referee  can  only 
find  such  facts  as  are  the  legal  result  of  the  facts  agreed  upon,  or  as  are  naturally 
and  legally  deduclble  ftom  them. 
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This  was  an  appeal  from  the  jadgment  of  the  probate  court  set- 
ting out  a  homestead  to  the  appellee.  When  the  appeal  was  entered 
the  appellee  moved  that  it  be  dismissed  because  no  notice  was  ever 
^ven  to  her  that  an  appeal  had  been  prayed  for  or  allowed.  Nor 
was  any  citation  ever  served  upon  her  to  appear  in  court  to  attend  to 
the  same  agreeably  to  the  statute  in  such  case  made  and  provided^ 

The  court  overruled  the  motion,  to  which  the  appellee  excepted. 

The  cause  was  then  referred  to  Hon.  Milo  L.  BennetU 

It  appeared  from  an  agreed  statement  of  facts  submitted  to  the 
referee  that  Ezra  Meech  died  September  21st,  1856,  leaving  survive 
ing  him  Lydia  Meech  (the  appellee)  his  widow  of  a  second  marriage, 
two  children  and  three  grand-children,  and  that  he  left  a  will  dated 
February  22d,  1855,  and  two  codicils  dated  respectively  July  14th, 
1855,  and  May  6th,  1856,  all  which  were  duly  admitted  to  probate 
in  the  probate  district  of  Chittenden,  December  1st,  1856,  from 
which  decree  an  appeal  was  taken  by  Lydia  C.  Meech,  but  the  de^ 
cree  establishing  said  will  and  codicils  was  duly  affirmed  and  certi- 
fied.   By  the  will  it  was,  among  other  things,  provided  as  follows : 

*^  I  will  and  bequeath  to  my  beloved  wife,  Lydia  C.  Meech,  dur- 
ing her  lifetime,  the  use  of  my  house  and  about  four  acres  of  land, 
and  the  buildings  thereon,  being  the  garden  and  the  grounds  around 
the  house,  which  are  enclosed  by  cedar  trees.  ♦  ♦  ♦ 
I  also  give  and  bequeath  to  her  the  following  annuity,  during  her 
natural  life,  viz :  nine  hundred  dollars  in  money,         «  «  « 

and  I  charge  upon  all  my  real  estate,  hereinafter  devised  to  my 
children  and  grand-children,  the  payment  of  such  annuity  to  my  be- 
loved wife,  in  the  manner  and  proportions  hereinafter  specified.*' 

'^  I  further  give  and  bequeath  to  my  said  wife,  one  thousand  dol* 
lars,  to  be  paid  to  her  by  my  executors  within  thirty  days  after  my 
decease,  and  I  direct  that  the  money  part  of  said  annuity,  viz  :  nine 
hundred  dollars  per  annum,  shall  be  paid  to  her  as  follows,  viz  :  four 
hundred  and  fifty  dollars  in  one  year  aft»r  my  decease,  and  four 
hundred  and  fifty  dollars  at  the  expiration  of  every  six  months  there- 
after, during  her  natural  life,  and  the  devise  and  bequests  herein 
made  to  my  said  wife,  are  in  lieu  of  dower." 

To  Ezra  Meech,  Jr.,  (the  appellant,)  the  will  then  devises  in  fee 
two  certain  parcels  of  land^  the  second  of  which  is  described  by 
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boundaries  which  extend  around  and  embrace  the  four  acre  parcel, 
the  use  of  which  for  her  lifetime  was,  as  above,  devised  to  the  said 
Ljdia  C.  Meech  ;  which  devise  to  said  Ezra,  Jr.,  concludes  as  fol- 
lows :  ^^  Excepting  from  the  lands  herein  devised  to  said  Ezra,  Jr., 
the  life  estate  which  I  have  given  to  my  wife,  in  about  four  acres 
thereof,  and  the  house  and  buildings  standing  on  said  four  acres." 

^'And  the  said  lands  so  devised  to  my  son,  the  said  Ezra,  Jr.,  are 
given  upon  the  express  condition  that  he  pay,  or  cause  to  be  paid  to 
my  said  wife,  the  sum  of  four  hundred  dollars  annually,  during  her 
lifetime,  in  semi-annual  payments,  »  «  «  which  said 
sum  of  four  hundred  dollars,  annually  to  be  paid  to  my  said  wife,  by 
the  said  Ezra,  Jr.,  as  above  stated,  I  charge  upon  the  said  lands  so 
given  and  devised  to  the  said  Ezra,  Jr."  Then  followed  further 
charges  upon  Ezra  in  behalf  of  LydiaC. Meech ;  and  provisions  to  the 
other  child  and  grand-children. 

The  will  made  disposition  of  all  the  estate  of  the  deceased, 
amounting  to  more  than  $100,000. 

Immediately  after  the  judgment  in  the  county  court  establishing 
the  will,  and  before  any  application  for  setting  out  a  homestead  to 
Lydia  C.  Meech,  she  accepted  the  devises,  bequests  and  legacies  in 
the  will  given  to  her. 

The  homestead  set  out  by  the  commissioners  appointed  by  the 
probate  court  is  part  of  the  dwelling  house,  &c.,  on  said  four  acre 
parcel. 

The  referee  reported  that  he  inferred  and  found  from  these  facts 
that  it  was  the  purpose  and  intention  of  Ezra  Meech  in  making  the 
provision  in  his  will  for  the  support  and  maintenance  of  his  widow 
Lydia  C.  Meech,  that  it  should  be  a  full  and  final  provision  for  her, 
and  was  intended  by  him  to  be  in  lieu  of  all  other  claims  which  she 
as  his  widow  could  have  upon  his  estate,  to  which  Lydia  Meech  ex- 
cepted on  the  ground  that  no  such  fact  was  agreed  to  in  the  case, 
and  the  referee  had  no  right  to  put  in  a  fact  not  submitted  to  him,  or 
infer  one  not  agreed  to-^and  because  there  is  no  legal  ground  to  draw 
such  inference. 

The  court  at  the  April  Term,  1864,  Pierpoint,  J.,  presiding,  ac- 
cepted the  report  and  rendered  judgment  reversing  the  judgment  of 
the  probate  court  pro  format — to  which  the  appellee  excepted. 
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Levi  Underwoody  for  the  appeUee  maintained  that  the  court  below 
ought  to  have  dismiased  the  appeal,  because  it  was  not  served  upon 
the  appellee  as  required  by  the  statute. 

The  view  of  the  referee  upon  the  merits  is  wholly  unwarranted. 
The  homestead  is  not  dower,  or  anything  analagous  to  it.  The 
right  of  dower  and  the  homestead  are  created  by  different  statutes, 
for  different  reasons,  and  are  governed  by  different  rules  entirely. 
One  is  the  right  of  occupancy  for  life  only ;  the  other  an  estate  in 
fee  by  inheritance.  The  husband  must  clearly  express  his  intention 
that  the  provision  made  for  the  widow  in  his  will  is  in  lieu  of  dower, 
or  the  widow  is  entitled  to  both  the  provisipn  made  for  her  in  the 
will  and  dower.  C.  S.  chap.  54,  §  5.  It  cannot  be  proved  by  extra- 
neous evidence.  1  Jar.  on  Wills,  897,  original  paging,  886,  3  Am. 
Ed  ;  FiUler  v.  Yates^  8  Paige,  325 ;  Pearson  v.  Feargon^  1  Bro.  C. 
R.  259  ;  Smith  v.  Kinshum  et  at.,  4  J.  C.  R.  448  ;  Foster  v.  Cook^ 
3  Bro.  C.  R.  286  ;  Doane  v.  Doane,  33  Vt.  649.  It  is  only  by  force 
of  the  statute  that  a  widow  is  compelled  to  make  her  election.  In 
relation  to  the  homestead,  no  such  provisions  are  made  by  the  stat- 
ute ;  no  election  is  required. 

The  question  is  clearly  presented — whether  a  will  of  the  husband 
bequeathing  to  his  wife  a  life  estate  in  certain  lands,  embracing 
within  its  limits  her  homestead  right,  requires  her  to  release  and 
give  up  her  homestead  by  force  of  law  if  she  accepts  the  will, 
although  no  such  condition  is  contained  in  the  will  ? 

The  facts  in  the  case  are  agreed  to  and  in  writing,  and  the  referee 
had  no  right  to  find  any  other  fact.  The  legal  effect  of  the  facts 
agreed  to  is  a  question  for  the  court.  There  was  no  inference  of  fact 
to  be  drawn  from  them. 

Daniel  Boherts^  for  the  appellant,  cited  to  the  question  of  dismissal 
Woodward  v.  Spear^  10  Vt.  420. 

The  homestead  right  is  devisable  by  will  of  the  husband,  subject 
to  the  common  right  of  the  widow  to  dower.  The  right  of  the  wife 
to  the  homestead  is  not  a  title,  but  a  mere  contingent  right — contin- 
gent upon  her  surviving  her  husband,  and  liable  to  be  defeated  in 
the  particular  property,  by  the  husband's  acquiring  another  home- 
stead— a  right  altogether  in  abeyance   during  the  husband's  life. 
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Eom  Y.  Adams,  28  Vt.  541 ;  True  v.  Morrill^  ib.  672  ;  Davis  &  Wife 
V.  Andrews,  30  Vt.  678 ;  Doane  v.  Doane,  38  Vt.  650. 

If  the  testator  had  no  power  by  will  to  alienate  the  homestead 
from  his  widow  unconditionally  and  without  compensation,  the  pecu- 
liar circumstances  of  this  case  exclude  her  from  claiming  it. 

This  cose  is  one  where  the  widow  is  put  to  her  election  to  take 
according  to  the  will,  or  according  to  the  law  irrespective  of  the 
will. 

Aldis,  J.  The  motion  to  dismiss  was  properly  overruled.  Upon 
an  appeal  from  the  probate  court  to  the  county  court  if  the  appeal 
is  entered  without  giving  to  the  appellee  the  requisite  notice,  the 
practice  is  not  to  dismiss  the  appeal,  but  to  continue  the  cose  and 
give  the  notice. 

Under  the  probate  act  of  1821  the  appeal  was  taken  to  the  supreme 
court  instead  of  the  county  court, — as  the  supreme  coilrt  then  had 
appellate  jurisdiction  in  trials  of  fact  both  from  the  county  and  prt>- 
bate  courts ;  but  the  provision,  that  the  appeUant  should  give  the  no- 
tice directed  by  the  probate  court,  was  substantially  the  same  then 
as  now.  The  decision  in  the  case  of  Woodward  v.  Spear,  10  Vt. 
420,  is  therefore  an  authority  on  this  point.  The  practice  then  rec 
ognized  has  been  followed  ever  since. 

II.  The  intent  of  the  homestead  act  is  to  create  a  home  for  the 
poor  debtor  and  his  family  which  shall  not  be  liable  for  his  debts, 
and  which  upon  the  death  of  the  husband  shall  descend  to  the  widow 
and  minor  children. 

The  spirit  of  the  act  and  all  its  provisions  indicate,  that  it  was  in- 
tended that  the  husband  should  not  have  the  power  by  will  to  devise 
it  away  from  his  wife  and  minor  children. 

He  cannot  alienate  or  mortgage  it  without  the  consent  of  the 
wife.  G.  S.  c.  68,  §  10.  If  he  die  leaving  a  wife  and  children  it 
shall  vest  in  them  free  from  his  debts.  It  is  not  to  be  divided  among 
his  other  heirs  or  go  to  pay  his  creditors.  But  the  home  is  preserved 
for  the  family. 

If  the  widow  have  dower,  the  value  of  her  interest  in  the  home- 
Btead  is  to  be  deducted  from  the  dower.  As  the  husband  by  will 
cannot  defeat  dower  we  may  well  consider  that  he  should  not  be  ol- 
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lowed  to  defeat  the  homestead  right  which  so  much  resembles  dower. 
If  a  home  is  to  be  made  for  the  family  why  should  they  be  deprived 
of  it  at  the  very  time  when  they  may  need  it  most — ^when  the  head 
of  the  family  is  taken  away  ?  If  it  is  not  to  be  kept  for  the  humane 
purpose  of  providing  for  the  widow  and  minor  children,  why  should 
it  not  be  appropriated  to  the  purpose  of  paying  honest  creditors  as 
weU  as  leave  it  to  the  caprice  of  the  husband  to  dispose  of  by  will  ? 
Why  should  the  husband  be  restrained  from  deeding  or  mort- 
gaging it  during  his  life  and  be  permitted  to  will  it  away  when  he 
dies? 

Upon  the  decease  of  Judge  Meech  we  have  no  doubt  Mrs.  Meech 
was  at  liberty  to  renounce  the  provisions  of  the  will  and  elect  to 
have  her  homestead  and  her  dower. 

III.  The  bequests  in  the  will  were  given  to  her  expressly  in  lieu 
of  dower  and  it  is  admitted  that  by  taking  them  she  renounces 
dower.  But  they  are  not  devised  by  express  words  in  lieu  of  home- 
stead. The  will  says  nothing  of  homestead.  And  here  the  main 
question  in  the  case  arises — are  the  bequests  of  the  will  such  as 
legally  operate  to  exclude  Mrs.  Meech  from  homestead  in  case  she 
accept  (as  she  has  accepted)  the  bequests  to  her.  Was  it  the  inten- 
tion of  the  testator  that  she  should  not  have  both  ?  If  it  were,  then 
she  must  elect  which  she  will  have,  or  rather  having  accepted  the 
bequests  of  the  will,  she  must  be  excluded  from  homestead. 

1.  In  determining  this  question  we  must  seek  for  the  intent  of 
the  testator  in  the  will  and  not  dehors  it. 

2.  The  intent  to  exclude  the  widow  from  her  legal  right  must 
clearly  appear ;  if  it  be  doubtful,  she  is  not  to  be  excluded.  It  is  not 
necessary  that  this  should  appear  in  express  words.  If  the  terms  of 
the  instrument  clearly  and  plainly  imply  it — if  there  are  provisions 
in  the  will  which  are  inconsistent  with  the  intent  of  allowing  her 
homestead,  then  the  court  will  find  the  intent  to  exclude. 

These  rules  are  well  settled  as  the  guides  by  which  the  court  is 
led  to  determine  when  the  widow  shall  be  put  to  elect  whether  she 
will  have  her  dower,  or  the  bequests  in  the  will.  The  same  rules 
should  apply  in  determining  whether  she  shall  have  her  homestead 
right  by  statute,  or  the  benefit  of  the  will, — dower  and  homestead 
are  so  much  alike, — for  the  same  general  objects, — ^that  no  distinc- 
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tion  can  be  made  as  to  the  rules  applicable  to  them,  when  the  qoes- 
tion  of  election  between  them  and  a  will  arises. 

The  general  subject  as  to  this  doctrine  of  election  is  well  consid- 
ered in  Strecufieldy.  Streatfidd^  1  Lead.  Cas.  in  Eq.  283,  and  in 
the  notes  of  the  English  and  American  editors  thereto  appended. 

In  Dodge  v.  Dodge^  22  Howard's  N.  Y.  Prac.  63,  it  is  held,  that 
when  it  clearly  appears  by  the  will  that  the  testator,  after  making 
provision  for  the  widow,  has  distributed  the  rest  of  his  estate  among 
the  heirs,  and  that  to  allow  the  widow  to  take  both  dower  and  the 
bequests  of  the  will  would  materially  lessen  the  shares  given  to  the 
heirs — then  the  intent  of  the  testator  not  to  give  her  both  is  held  to 
be  plainly  manifested,  and  she  shall  be  required  to  elect. 

There  the  testator  willed  to  his  wife  for  life  the  homestead  in  New 
Hampshire — ^the  rest  of  his  real  estate  to  his  children,  an  annuity  to 
his  wife  of  $400.  and  made  a  charge  upon  shares  of  his  real  estate 
given  to  two  of  his  children,  it  was  held  she  should  elect — the 
charging  her  annuity  upon  the  real  estate  devised  to  two  of  the  heirs 
indicating  such  intent — ^and  therein  they  would  be  injured. 

Examining  the  provisions  of  the  will  we  find  that  the  four  acres 
which  include  the  family  mansion  and  grounds  are  given  to  Mrs. 
Meech  for  life%  Then  a  larger  tract  comprising  the  four  acres  within 
its  boundaries  is  devised  in  fee  to  Ezra  Meech,  with  this  clause  ap- 
pended to  the  description :  ^^  Excepting  from  the  lands  herein  devised 
to  Ezra,  the  life  estate  which  I  have  given  to  my  wife,  in  about  four 
acres  thereof,  and  the  house  and  buildings  standing  on  the  four 
acres." 

The  house  on  the  four  acres  was  the  homestead,  from  which  the 
widow's  homestead  must  be  taken,  if  she  have  any.  If  he  intended 
Ezra  to  have  all  but  Mrs.  Meech's  life  estate  in  it,  and  the  language 
admits  of  no  other  construction,  he  could  not  have  intended  that  she 
should  have  a  piece  severed  to  her  in  fee  out  of  the  four  acres,  of  the 
value  of  $500.  The  homestead  right  is  inconsistent  with  this  plain 
provision  of  the  will. 

The  setting  out  of  such  a  little  piece  in  fee  from  the  house  and 
grounds  of  such  a  mansion,  and  obliging  his  son  to  have  a  stranger 
introduced  into  a  part  of  the  old  family  mansion  and  grounds  is 
plainly  contradictory  to  what  the  testator  intended  in  the  division  of 
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his  property.  He  meant  his  widow  to  have  the  mansion  and  grounds 
for  life ;  and  after  her  decease  that  Ezra  should  have  the  whole 
of  it. 

So  he  charged  Ezra's  lands  with  the  payment  of  $400.  of  the  an- 
nuity given  Mrs.  Meech ;  and  the  other  devisees  with  their  proper 
proportions.  He  could  not  have  intended  Ezra's  share  to  be  still 
farther  reduced  by  the  value  of  the  homestead.     See  9  Barr.  456, 

lY.  It  has  been  claimed  that  the  referee  has  found  the  fact  that 
Judge  Meech  intended  that  the  bequests  to  her  should  be  in  lieu  of 
all  other  claims  which  she  as  his  widow  could  have  upon  his  estate, 
and  that  his  finding  should  control.  As  the  court  came  to  the  same 
conclusion,  the  point  is  not  material  to  the  decision  of  the  case ;  but 
we  deem  it  proper  to  say  that  when  parties  present  to  the  court  an 
agreed  statement  of  facts,  a  referee  can  only  find  such  facts  as  are 
the  legal  result  of  the  facts  agreed  upon,  or  as  are  naturally  and 
legally  deducible  from  them. 

Judgment  of  the  county  court  affirmed  and  decree  of  probate  court 
reversed. 


Moses  T.  Clough  v.  William  E.  Fatbick. 
Promissory  Note,     Deposition. 

The  utter  worthlessneu  of  a  patent  rif^ht  on  account  of  a  defect  in  the  principle  of 
its  construction,  will  constitute  a  full  defence  to  a  note  Riven  for  the  purchase 
price,  between  the  original  parties  thereto,  notwithstanding  the  patent  may  have 
been  legal. 

The  words  "  in  the  course  of  business"  appearing  in  the  depositions  in  thin  case,, 
held  to  be  but  an  expression  by  the  witness  of  his  judgment  of  the  legal  result 
of  facts  which  he  had  specifically  stated,  and  were  properly  erased  by  the 
court. 

The  defendant's  counsel  objected  to  the  depositions  that  they  were  gnarded  and 
avoided  details,  which  indicated  a  contrived  plan  to  get  the  notes  into  the  handa 
of  a  third  party  for  collection.  In  regnxd  to  this  the  court  told  the  jary  that  if 
they  found  the  depositions  subject  to  this  objection,  it  was  a  matter  that  they 
might  take  into  consideration  in  weighing  the  testimony  of  these  witnesses— 
that  the  whole  question  as  to  the  truth  of  the  depositions  was  for  the  j^ry. 
HM,  that  the  court  was  authorized  in  so  instructing  the  jury. 
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Assumpsit,  brought  to  recover  the  payment  of  a  note  given  by  the 
defendant  to  one  S.  S.  Stone  for  one  hundred  dollars,  dated  2d  Feb- 
ruary, 1859,  payable  to  said  Stone  or  bearer,  in  twelve  months  &om 
dat€,  at  the  Farmers  &  Mechanics'  Bank  in  Burlington.  Plea,  the 
general  issue,  and  trial  by  jury,  April  Term,  1864,  PIebpoikt,  J., 
presiding.  , 

The  plaintiff's  evidence,  being  the  depositions  hereinafter  men- 
tioned, tended  to  show  that  the  note  was  sold  by  Stone  to  one  Mar- 
cus Ball,  and  by  Ball  to  the  plaintiff;  that  both  transfers  of  said  note 
were  made  for  a  valuable  consideration,  before  the  maturity  of  the 
note,  and  without  any  knowledge  on  the  part  of  either  of  the  par- 
ties to  such  transfers,  of  any  failure  of  consideration  in  the  note,  or 
of  any  claim  on  the  part  of  the  maker  of  the  note  of  a  want  of  con- 
sideration, or  of  any  intention  on  the  part  of  the  maker  to  resist  its 
payment. 

The  plaintiff  introduced  the  depositions  of  Stone,  Ball  and  the 
plaintiff,  which,  with  the  note,  constituted  all  the  evidence  on  the 
part  of  the  plaintiff  relating  to  the  sale  of  the  note,  in  each  of  which 
depositions  the  several  deponents  used  the  words  "i»  the  course  of 
business,"  referring  to  the  transfers  of  the  note,  which  words  were 
erased  by  direction  of  the  court,  before  the  depositions  were  read  to 
the  jury. 

The  deposition  of  Clough  stated  ^'  that  the  said  note  was  trans- 
ferred to  him  by  Marcus  Ball,  of  the  city  of  Troy,  before  the  matu- 
rity thereof,  and  before  due  ;  that  he  received  the  same  in  the  course 
of  business  without  any  knowledge  or  notice  of  any  claim  or  defence 
whatever  against  the  same,  and  that  the  said  note  is  still  due  and 
unpaid,  and  that  deponent  never  heard  of  any  defence  or  pretended 
defence  imtil  a  long  time  after  he  had  become  the  owner  of  said 
note." 

Those  of  Stone  and  Ball  were  in  the  same  general  terms,  without 
giving  facts  or  circumstances. 

It  appeared  from  the  evidence  introduced  by  the  defendant,  that 
the  sole  consideration  for  which  said  note  was  given,  was  the  con- 
veyance by  Stone  to  the  defendant,  by  deed,  of  the  right  to  manu- 
facture in  the  county  of  Chittenden,  Rogers'  patent  mowing  machine, 
for  which  Stone  claimed  to  have  a  patent ;  that  neither  the  machines 
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nor  the  patterns  were  present  at  the  time  of  the  sale.  The  defend- 
ant's evidence  tended  to  show  that  the  defendant  purchased  the  right 
relying  entirely  on  the  representations  of  Stone  in  regard  to  its  char^ 
acter  and  valae ;  that  Stone  represented  that  the  invention  had  been 
thoroughly  tested  in  the  western  part  of  New  York  for  three  years ; 
that  it  was  completely  successful,  and  was  rapidly  superseding  all 
other  mowers ;  that  it  was  the  best  mower  in  use,  and  possessed 
great  advantages  over  others  for  manufacture  and  use,  which  he  de- 
tailed. The  defendant's  evidence  further  tended  to  show  that  said 
representations  were  entirely  false ;  that  said  patented  invention  was 
utterly  worthless  and  could  not  be  made  to  work  as  a  mowing  ma- 
chine at  all ;  that  the  defect  was  in  the  principle  of  its  construction, 
and  that  no  machine  could  be  constructed  on  that  principle  or  in  the 
manner  contemplated  in  the  patent,  that  could  be  made  to  mow,  or 
to  last  but  a  very  short  time  in  the  attempt  to  mow,  without  break- 
ing, and  that  all  attempts  to  manufacture  machines  under  said  patent 
had  been  abandoned.  No  evidence  was  given  on  either  side  as  to 
the  validity  of  the  patent. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  unless 
they  found  the  patent  right  invalid,  the  worthlessness  of  the  machine 
patented  would  work  no  failure  of  consideration  in  this  note ;  and 
also  to  charge  the  jury  that  it  was  incumbent  on  the  defendant  to 
prove  the  transfer  of  the  note  illegal,  and  that  the  plaintiff  was  not 
an  innocent  holder  thereof,  which  the  court  refused  to  do. 

The  court  charged  the  jury,  among  other  things,  that  if  the  jury 
found  from  the  evidence  in  the  case  that  the  patent  right  was  of  no 
value,  from  the  worthlessness  of  the  machine  patented,  in  the  respect 
which  the  defendant's  evidence  tended  to  show,  that  would  constitute 
a  perfect  defence  to  the  note  as  in  favor  of  Stone,  notwithstanding 
the  patent  may  have  been  a  legal  one. 

That  unless  the  jury  found  that  BaU  purchased  the  note  before 
maturity  in  good  faith,  and  paid  a  valuable  consideration  therefor, 
without  notice  or  knowledge  of  the  defence  aforesaid  on  the  part  of 
the  maker,  so  that  he  could  recover  thereon  in  his  own  name — then 
to  entitle  the  plaintiff  to  recover  in  this  case,  the  jury  must  find  that 
the  plaintiff  himself  purchased  the  note  of  Ball  in  good  faith,  with-> 
out  notice  of  any  such  defence  on  the  part  of  the  maker. 
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That  if  the  depositions  referred  to  were  true  they  entitle  the  plain- 
tiff to  recover, — ^but  it  was  claimed  by  the  defendant's  counsel  that 
the  depositions  were  guarded — that  the  deponents  swore  to  only 
enough  to  make  out  their  case,  and  avoided  aU  details,  which  indi- 
cated a  contrived  plan  to  get  the  notes  into  the  hands  of  a  third 
party  for  the  purposes  of  collection.  In  regard  to  this  the  court  told 
the  jury  that  if  they  found  the  depositions  subject  to  this  objection 
made  to  them  in  this  respect,  it  was  a  matter  that  they  might  take 
into  consideration  in  weighing  the  testimony  of  these  witnesses ;  that 
the  whole  question  as  to  the  truth  of  the  depositions  was  for  the  jury. 

To  the  said  ruling  of  the  court  as  to  the  exclusion  and  admission 
of  testimony,  and  the  refusal  to  charge  as  requested,  and  the  charge 
as  given,  the  plaintiff  excepted. 

Daniel  Roberts^  for  the  plaintiff. 

I.  This  was  a  case  of  a  patent  right,  the  validity  of  which  was 
not  questioned,  which  was  duly  assigned  to  the  defendant.  This 
was  the  consideration  for  the  note,  viz :  the  investiture  of  the  de- 
fendant with  this  title  to  the  patent. 

There  was  no  want  of  consideration^  for  the  purchaser  got  all  he 
bargained  for,  viz  :  a  title  ;  nor  a  failure  of  consideration^  for  nothing 
new  has  occurred  to  defeat  the  title  purchased,  or  to  affect  the  char- 
acter of  the  original  consideration.  See  Bamum  v.  Bamunij  8  Ct. 
469  ;  Earl  of  March  v.  PigoU,  5  Burr.  2802. 

If  the  consideration  be  the  sale  of  a  patent  right,  and  the  patent 
be  avoided,  this  may  be  a  defence,  for  the  title  fails.  Parrot  v. 
Famsworthj  Brayt.  174 ;  Kemohle  v.  Hunt,  4  Backf.  lud.  57.  But 
see  Taylor  v.  Hare^  1  New.  260. 

But  that  it  is  merely  worthless  is  no  defence :  WUliams  v.  Eicks^ 
2  Vt.  36 ;  Kemohle  v.  Hunt^  supra ;  Bond  v.  Clark^  35  Vt.  577 ; 
Sawyer  v.  Vaughan^  25  Maine,  337. 

II.  The  court  erred  in  striking  out  from  the  several  depositions 
the  words,  "in  the  course  of  business," 

III.  The  reference  to  the  character  of  the  depositions  was  not 
warranted,  and  was  calculated  to  prejudice  the  jury  against  their 
truth.  Quesenbury  v.  Quesenbury,  14  B.  Mon.  481 ;  17  U.  S.  Dig. 
863,  pi.  63 ;  StaU  v.  McDonneU,  32  Vt.  534 ;  Benham  v.  Gary,  11 
Wend.  83. 
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If  this  court  can  eee  that  the  verdict  was  clearly  against  evid«aoe, 
so  that  it  was  subject  to  be  set  aside,  upon  motion  for  that  cause,  it 
must  be  regarded  as  error  in  the  court  that  his  instructions  induced 
such  a  yerdict :  Hoyt  y.  S^everu^  28  Conn.  538  ;  3  Graham  d;  Wateiv 
man,  New  Trials,  767 ;  Newton  y.  Fope^  1  Cowen,  109 ;  Lamer  y. 
Meeker,  26  N.  Y.  361 ;  Doleon  y.  Arnold,  10  How.  Pr.  628. 

An  opinion  upon  the  facts  which  is  not  warranted  by  the  evi- 
dence is  a  misdirection  of  the  judge:  Davidson  v.  Stanleif^  3 
Scott,  49. 

E,  J.  Fhdps,  for  the  defendant. 

I.  The  defendant's  evidence  showed  an  entire  failure  of  consid- 
eration, and  the  charge  of  the  court  on  that  point  was  correct.  The 
rule  on  this  subject  is  the  same  in  the  case  of  a  patent  ri^t,  as  in 
that  of  any  other  property :  Cragin  v.  Fowler,  34  Yt.  326. 

n.  The  charge  as  to  the  right  of  the  plaintiff  to  recover  as  a 
bona  fide  indorsee,  was  more  favorable  to  the  plaintiff  than  is  war- 
ranted  by  law.  The  defendant  having  impeached  the  note  as  against 
the  original  holder,  the  burden  was  on  the  plaintiff  to  show  that  he 
held  it  under  such  circumstances  as  to  entitle  him  to  recover,  though 
the  payee  could  not :  Sanford  v.  Norton,  14  Vt.  233  ;  R<^  d  Oo.  v. 
Colvin,  AUen  db  Co.,  32  Yt.  126. 

m.  The  observations  of  the  court  on  the  evidence  were  emi- 
nently proper,  and  were  called  for  by  the  case. 

But  whether  so  or  not,  they  were  within  the  discretion  of  the 
judge,  and  are  not  open  to  exception,  where  no  error  of  law  inter- 
venes. 

IV.  The  words  "in  the  course  of  hudnesi^'  were  properly  erased 
from  the  depositions. 

1.  If  they  are  understood  as  having  no  technical  meaning,  but 
simply  as  a  statement  that  the  transfer  of  the  note  occurred  in  the 
course  of  human  events,  or  in  the  progress  of  some  business,  they 
are  of  no  importance  whatever. 

2.  But  if  intended  to  mean  that  ^^due  course  of  husiness"  under* 
stood  in  legal  parlance  as  expressing  the  peculiar  circumstances 
which  give  the  indorsee  a  right  of  recoveiy  not  possessed  by  his 
indorser,  then  the  witness  was  swearing  to  a  condnsion  of  IaW|  with* 
out  stating  the  facts  on  which  it  was  based. 
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Babbbtt,  J.  The  note  in  suit  was  given  upon  and  for  the  pur- 
chase *'of  the  right  to  manufacture  in  the  county  of  Chittenden, 
Rogers'  patent  mowing  machine,"  for  which  the  payee  claimed  to 
have  a  patent.  * 

The  defendant's  evidence  tended  to  show  that  said  patented  inven- 
tion  was  utterly  worthless,  and  could  not  be  made  to  work  as  a  mow- 
ing machine  at  all ;  that  the  defect  was  in  the  principle  of  its  con- 
struction, &c. 

Stone  sold  the  right  and  took  the  note,  payable  to  himself  or 
bearer  twelve  months  from  date.  Clongh  sues  it,  claiming  to  hold 
it  by  legitimate  transfer  from  Stone  to  Ball,  and  from  Ball  to  him- 
self, while  current,  and  for  sufficient  consideration,  and  without  no- 
tice of  defect  or  defence  on  the  score  of  consideration.  The  defence 
is  total  want  of  consideration. 

The  court  charged  the  jury,  that,  if  ^Hhe  patent  right  was  of  no 
value  from  the  worthlessness  of  the  machine  patented,  in  the  respect 
which  the  defendant's  evidence  tended  to  show,  that  would  constitute 
a  perfect  defence  as  to  Stone,  notwithstanding  the  patent  may  have 
been  a  legal  one. 

We  think  thb  was  correct,  upon  common  and  well  settled  princi- 
ples, and  in  conformity  with  the  doctrine  assumed  and  enunciated  in 
Cragw  v.  Fowler  et  al>y  34  Vt. 

The  patented  right  was  the  consideration  for  the  note.  The  de- 
fendant's evidence  tended  to  show  that  that  was  utterly  worthless, — 
because  the  invention  could  not  be  made  to  work  as  a  mowing  ma- 
chine at  all ;  that  the  defect  was  in  the  principle  of  construction,  &c. 
The  very  thing  purchased  was  utterly  worthless. 

The  expression,  "notwithstanding  the  patent  may  have  been  a 
legal  one,"  we  understand  to  mean  no  more  than  that  the  letters 
patent  were  authentic  and  not  vacated.  For  we  understand  that, 
though  such  worthlessness  of  the  patented  invention  as  the  evidence 
tended  to  show,  would  be  a  ground  for  holding  the  patent  invalid,  still 
it  does  not  necessarily  imply  that  any  intrinsic  defect  inheres  to  the 
letters  patent  themselves — and  until  vacated,  their  invalidity  for  this 
cause  can  be  asserted  only  by  persons  against  whom  they  are  sought 
to  be  enforced,  and  for  cause  shown  qliunde  the  letters  them* 
wives. 


JANUARY  TERM,  1865.  427 

Clough  9.  Palrick. 

This  was  not  the  case  of  the  purchase  of  a  chance  or  hazard,  like 
some  of  the  cases  cited  in  the  argument,  but  the  purchase  of  an  ex- 
isting right.  If  that  was  utterly  worthless,  then,  of  course,  it  could 
not  constitute  a  valuable  ^consideration.  So  far  as  the  question  of 
consideration  is  concerned,  it  would  be  immaterial  whether  the  de- 
fence of  failure  was  put  upon  the  ground  that  no  right  existed  under 
the  letters  patent,  on  account  of  the  worthlessness  of  the  invention, 
or  that  the  right  itself  was  utterly  worthless. 

The  cases  cited— WtUianu  v.  Exeks^  2  Yt.  36  ;  Kemohle  v.  Hunty 
4  Blackf.  57 ;  Taylor  v.  Hall^  1  New.  260 ;— we  do  not  regard  as 
in  conflict  with  what  we  here  hold. 

In  the  first  of  said  cases,  the  question  decided  was,  as  to  the  pro- 
priety of  the  charge  upon  that  part  of  the  defendant's  evidence  that 
tended  to  show  ''that  the  patent  was  useless,  and  of  no  value  and  a 
vile  cheat,"  the  court  telling  the  jury  that,  if  they  found  the  patent 
to  be  of  no  value,  or  that  the  discovery  was  no  improvement,  or  a 
much  less  improvement  than  was  represented  when  the  contract  was 
made,  then  the  jury  were  to  inquire  whether  the  defendant  was  de- 
frauded into  the  making  of  the  contract,  and  if  so,  they  should  de- 
duct so  much  from  what  was  due  on  the  note,  as  the  defendant  had 
been  injured  by  said  fraud. 

It  involved,  not  the  question  whether  total  failure  of  consideration 
would  constitute  a  defence  to  the  note, — ^nor  whether  the  utter  worth- 
lessness of  the  patent  right  would  constitute  such  total  failure,  but 
merely  whether  a  fraud,  involving  a  partial  failure  of  consideration, 
could  be  a  defence  under  the  general  issue. 

If  the  county  court  had  confined  their  instructious  to  the  point, 
that  the  patent  was  of  no  value,  and  the  supreme  court  had  held  the 
instructions  erroneous,  for  the  reason  that  that  would  constitute  no 
defence  to  the  note,  that  case  and  decision  would  have  borne  upon 
this.  But,  when  the  county  court  proceeded  to  tell  the  jury  that,  if 
the  improvement  was  much  less  than  was  represented,  they  would 
make  a  proportionate  deduction  from  the  amount  of  the  note,  a  de- 
cision that  such  charge  was  erroneous  does  not  involve,  or  imply 
that  total  want  of  value  in  the  patent  right  would  not  constitute  a 
defence  on  the  ground  of  a  total  failure  of  consideration.  The  re- 
marks of  the  judge  outside  pf  the  point  in  questipn  have  not  th9 
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force  of  aathoritj,  however  explicit  and  dedsive  thej  may  be ;  but 
in  that  case,  when  taken  in  connection  with  the  question  before  the 
court,  we  do  not  regard  those  remarks  as  indicating  anj  opinion  u^n. 
the  subject  of  a  total  want  of  value,  as  constituting  a  defence.  The 
reference  of  Judge  Paddock  to  the  case  of  Taylor  v.  EaU^  1  New 
Bep.  260,  has  some  tendency  to  show  the  view  in  which  his  remarks 
were  made.  That  case  did  not  involve  any  question  as  to  the  total 
failure  of  consideration.  The  plaintiff  had  contracted  to  pay  a  stip- 
ulated sum  annually  for  the  use  of  a  patent  right  for  a  given  number 
of  years.  He  proceeded  and  used  it  for  several  years,  and  paid  an- 
nuaUy  the  specified  rent.  Before  the  expiration  of  the  full  period, 
it  was  discovered  that  the  patentee  was  not  the  original  inventor. 
He  thereupon  brought  a  suit  to  recover  back  what  he  had  paid. 
The  letters  patent  had  not  been  vacated.  No  claim  was  made  thai 
the  invention  was  not  useful,  or  that  its  use  had  not  been  valuable  to 
the  plaintiff,  or  that  there  was  any  fraud  involved.  The  court  held 
that  the  plaintiff  was  not  entitled  to  recover  back  what  he  had  paid 
for  the  use  that  he  had  enjoyed. 

As  to  the  case  of  Kemohle  v.  HurU^  4  Blackf.  57,  it  is  plain  that 
the  judge  was  mainly  occupied  with  the  technical  sufficiency  of  the 
pleas,  and  especially  of  the  third  plea,  as  setting  forth  a  warranty 
made,  or  a  deceit  practiced  by  the  plaintiff  in  his  representations  aa 
to  the  patent  in  question  being  a  good,  useful  and  valuable  improve- 
ment for  grinding  com  and  other  grain.  That  the  court  did  not  re* 
gard  the  third  pica  as  presenting  the  subject  of  the  total  failure  of 
consideration  as  a  defence,  is  apparent  from  the  language  of  the 
opinion,  viz :  ^'  that  no  defects  or  insufficiencies,  either  in  title  or 
anything  else  connected  with  the  consideration,  are  complained  of; 
there  is  no  charge  that  anything  was  concealed  from  his  knowledge 
in  any  way.  The  complaint  is  that  the  vendor  represented  it  to  be 
useful  and  valuable  when  it  was  not,  and  that  he,  confiding  in  that 
representation,  purchased.  These  allegations  are  insufficient;  no 
material  issue  can  be  made  upon  them ;  what  one  man  may  esteem 
very  valuable  another  may  deem  worth  nothing.'' 

Without  undertaking  to  criticise  the  soundness  or  cogency  of  the 
ideas  and  processes  of  the  learned  judge,  touching  the  technical  suffi- 
cient of  that  plea,  it  seems  plain  that  the  idea  did  not  enter  bis 
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mind,  that  the  defence  {M'esented  by  said  plea  was  a  total  failure  of 
consideration. 

As  to  the  erasure  of  the  words  ^Mn  th^  course  of  basiness'*: 
Aside  from  that  expression,  the  depositions  do  not  show  any  busi- 
ness relation  or  transaction  between  Stone  and  Ball,  or  between  Ball 
and  Clough,  except  this  one  of  the  transfer  of  the  note  in  suit. 
Each  in  his  deposition  tells  what  that  transaction  was.  Does  the 
erased- expressioa  state  any  additional  or  modifying  fact  entering  into 
or  affecting  the  transaction  of  transfer  ?  In  the  opinion  of  a  major* 
ity  of  the  court,  it  does  not ; — ^that,  in  the  mercantile  law,  with  ref- 
erence to  the  legal  character  of  the  transfer  of  negotiable  paf^er,  that 
expression  is  a  mere  formulary  for  stating  a  conclusion  of  law  upon 
certain  facts  which,  in  the  given  case,  may  be  shown  to  exist, — to 
the  effect  that  the  transfer  was  made  while  the  paper  was  current* 
for  a  sufficient  consideration  moving  between  the  parties,  and  bona 
fide.  Often  it  becomes  necessary  to  know  just  what  was  done,  and 
when  it  was  done,  and  under  what  circumstances,  in  order  to  deter- 
mine whether  the  transfer  was  so  made. 

In  this  case  the  deponents  stated  specifically  certain  facts,  and  all 
that  is  shown  in  the  case  as  constituting  what  is  meant  in  the  law 
by  the  expression,  ^^  the  course  of  business," — so  that,  superadding 
to  the  statement  of  Uiose  facts  that  expression  neither  adds,  nor  im- 
plies the  existence  of  any  other  fact.  It  was  expressing  by  the  wit- 
ness his  judgment  of  the  legal  result  of  the  facts  which  he  had  spe- 
cifically stated.  Wherefore  a  majority  of  the  court  think  the  ex- 
pression was  properly  erased. 

The  remaining  question  is  as  to  the  propriety  of  the  remarks  of 
the  judge  to  the  jury  touching  the  character  of  the  evidence  intro- 
duced by  the  plaintiff,  and  their  province  in  considering  it. 

We  understand  the  law  of  this  state  to  be,  that,  when  the  legal 
validity  of  a  negotiable  note,  as  between  payee  and  maker,  is  im- 
peached, it  is  incumbent  on  a  subsequent  holder  to  show  that  he 
came  by  it  in  such  a  way  as  to  give  him  the  character  of  a  bona  fide 
holder  for  value.  The  plaintiff  occupied  that  position  in  this  case ; 
and,  for  the  purpose  of  maintaining  his  right  in  this  respect,  he 
gave  in  evidence  the  three  depositions ;  and  they  were  all  the  evi- 
dence he  had  except  the  note  itself  in  his  possession. 
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As  a  general  rule,  both  the  substance  and  manner  of  a  party's  evi* 
dence  is  a  fair  subject  of  comment  bj  counsel  on  either  side,  both  as 
to  its  tendency  as  evidence,  and  as  to  the  weight  to  be  given  to  it  by 
the  jury ;  and  that,  in  these  respects,  it  is  to  be  taken  and  considered 
in  its  relation  to  the  other  evidence  in  the  case.  In  this  case  the  de- 
fendant had  given  evidence  tending  to  show  a  gross  imposition  and 
cheat  practiced  upon  him  by  Stone,  by  which  Stone  had  procured 
from  him  this  note.  It  turned  up  in  the  hands  of  Clough  as  holder 
and  claimant.  It  was  sued  by  him,  and  stood  for  defence.  Clough 
knew  that  he  must  maintain  his  title  and  right.  He  produced  these 
depositions  wherewith  to  do  it ;  and  it  seems  to  us  that  when  ezam*> 
ined  and  considered  in  connection,  and  in  reference  to  the  other  evi* 
dence  in  the  case,  they  suggested  and  justified  the  criticism  which 
counsel  made  upon  them ;  and  we  think  it  was  proper  for  the  court 
to  submit  them  to  the  consideration  of  the  jury  in  the  light  of  that 
criticism,  as  bearing  upon  the  credit  and  weight  to  be  given  to  the 
testimony  contained  in  them.  It  was  not  giving  loose  rein  to  the 
jury,  and  permitting  them  to  wander  in  improper  fields,  as  counsel 
characterize  it,  but  appropriately  directing  their  attention  to  a  strik- 
ing feature  of  the  plaintiff's  evidence,  and  submitting  it  to  their  con- 
sideration as  bearing  upon  the  truth  and  weight  of  the  testimony. 

What  has  already  been  said,  as  to  the  erasure  made  in  the  deposi- 
tions, applies  to  the  complaint  of  the  impropriety  of  holding  them  sub- 
ject to  that  criticism  and  consideration,  after  being  thus  erased.  And 
we  add,  that  the  depositions,  with  that  expression  out,  seem  to  us  to 
stand  for  a  more  favorable  consideration  than  with  it  in.  We  grant 
that|  if  that  expression  rendered  the  depositions  any  the  less  guarded, 
or  supplied  any  detail  of  the  transaction  of  the  transfer  of  the  note, 
or  presented  any  fact  affecting  the  plaintiff's  right  to  maintain  his 
suit,  it  would  be  improper  either  to  erase  it,  or,  after  such  erasure, 
to  permit  the  depositions  to  be  criticised  and  considered  as  they 


The  judgment  is  affirmed. 
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William  Henbt  aitd  othebs  v.  Daniel  Jackson  ANt>  OTHEits* 

[in  changbby.] 

Evidence,     Union  Store  Ajuociation,    Agency. 

ETidence  of  the  ciutoin  of  dolai?  basineu  in  a  union  store  association,  Whose 
constitution  andjall  rights  and  duties  under  it  stand  wholly  upon  agreement 
and  consent,  and  not  at  all  npon  law  or  acts  of  Incorporation,  is  admissible  to 
show  consent  to  or  acquiescence  in  a  practical  and  actual  modification  or  change 
of  their  by-laws. 

The  directors  of  such  an  association  should  not  be  held  to  a  strict  performance  of 
all  the  duties  prescribed  for  them  in  the  by-laws,  as  in  case  of  trustees  or  direc- 
tors of  a  priTate  corporation,  when  it  appears  that  those  duties  were  mainly 
transferred  by  the  association  to  an  agent,  and  the  members  thereof  knew  how 
the  business  was  being  managed,  and  of  the  deviations  from  the  by-laws,  and 
acquiesced  in  the  same. 

The  directors  could  not  be  held  responsible  for  bad  debts  occasioned  by  allowing 
she  agent  to  sell  on  credit;  nor  for  depreciation  of  stock;  nor  for  error  in  esti- 
mates of  current  expenses;  nor  for  fixing  the  prices  of  goods  too  low  to  pay 
current  expenses,  this  subject  having  been  discussed  in  the  meetings  of  the  di- 
vision, and  ail  members  having  shared  in  proportion  to  their  purchases  in  the 
advantage  of  buying  cheap. 

In  assessing  the  losses  upon  members,  those  who  left  the  state  before  the  business 
of  the  division  was  closed,  and  are  now  beyond  the  reach  of  process,  should  be 
left  out  of  the  computation. 

Bill  in  Chancebt.* 

Aldis,  J.  The  bill  seeks  to  charge  the  defendants  with  their 
shares  of  the  losses  sustained  in  the  management  of  an  union  stote 
at  Westford  from  June  1st,  1851,  to  August  20th,  1856. 

The  defendants  insist  they  ought  not  to  contribute  to  make  up 
these  losses  because  thej  have  arisen  from  the  negligence  of  three 
of  the  orators — ^Beach,  Henry  and  Bellows — ^in  the  discharge  of  their 
duty  as  directors. 

I.  The  defendants  claim  that  this  fact  of  negligence  has  been 
found  by  the  master  appointed  to  take  the  account.  We  are  clear 
however  that  that  subject  was  not  referred  to  him.  That  is  the  vital 
point  of  defence  made  in  the  ansWers^-the  leading  and  material 
question  in  issue  upon  which  the  coUrt,  and  not  the  master,  is  called 
upon  to  decide*    The  ordet  of  reference  does  not  refer  it  to  him 

*  None  of  the  papers  in  this  case,  except  the  opinion  of  the  court  deUvered  by 
Judge  Aldis,  were  Bent  to  the  reporter. 
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for  consideration.  His  finding  upon  this  qaestion,  whether  founded 
upon  the  evidence  now  before  us  or  upon  other  proofs  not  before  us 
we  cannot  tell,  must  be  laid  out  of  the  case. 

n.  To  determine  this  question  of  negligence  we  must  ascertain^ 
what  were  the  respective  rights  and  duties  of  the  directors  of  the 
division  and  of  the  agents ;  then  the  losses,  from  what  causes  they 
arose  and  whether  from  the  negligence  of  the  directors  so  as  to  make 
them  chargeable. 

The  defendants  claim  that  the  directors  should  be  held  to  the 
strict  performance  of  all  the  duties  prescribed  for  them  in  the  by- 
laws ;  and  that  they  are  responsible  for  the  same  measure  of  dili- 
gence that  the  trustees  and  directors  of  private  corporations  are. 

But  in  regard  to  this  association  it  is  to  be  observed  that  their 
constitution  and  all  their  rights  and  duties  under  it  stand  wholly 
upon  agreement  and  consent — ^not  at  all  upon  law  or  acts  of  incor- 
poration* Hence  evidence  of  their  custom — of  their  established  and 
uniform  mode  of  doing  business^— becomes  admissible  to  ehow  con- 
sent to  or  acquiescence  in  a  practice  and  actual  modification  or 
change  of  their  by-laws« 

If  these  directors  were  to  be  held  liable  for  the  performance  of 
the  duties  and  the  exercise  of  the  powers  named  in  their  written  ar- 
ticles, I  should  find  it  very  difficult  to  say  that  they  had  not  grossly 
neglected  them,  and  had  not  contributed  at  least  to  increase  the  losses 
by  erroneously  reporting  the  condition  of  the  business  to  be  safe 
and  prosperous,  and  so  prolonging  the  existence  of  the  assoda' 
tion. 

But  the  court  does  not  take  this  view  of  their  duties,  nor  consider 
that  the  evidence  shows  such  negligence  of  the  real  and  actual  duties 
imposed  upon  and  expected  of  them,  as  should  subject  them  to  its 


Without  attempting  any  reference  in  detail  to  the  great  volume  of 
evidence  and  exhibits,  we  will  briefly  refer  to  those  more  obvious 
matters  appearing  in  the  nature  of  the  organization,  its  character,  ob- 
ject, written  articles,  real  necessities  and  in  the  character  of  the  men 
who  composed  it  and  of  their  uniform  mode  of  doing  business,  which 
lead  us  to  conclude  that  it  would  not  he  just  to  charge  the  three  di- 
rectors with  these  losses. 
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First.  Their  biuliiess  was  to  bnj  goods  and  sell  them  to  the  mem- 
bers^ and  sell  the  products  of  the  members,  so  as  to  save  to  them- 
selyes  some  of  the  profits  which  are  nsuallj  paid  to  the  merchants. 
Bat  the  members  appear,  all  of  them,  to  have  been  farmers  and  me«- 
chanics  whoUj  ignorant  of  this  kind  of  trade.  The  directors  were 
known  to  be  eqnallj  ignorant  of  the  business,  and  relnctant  to  enter 
upon  the  duties  of  their  office. 

Their  constitution  is  quite  full  and  minute  in  establishing  rules  fit 
for  a  debating  societj,  but  whollj  silent  upon  points  the  most  vital 
to  their  pecuniary  welfare.  They  propose  to  establish  a  country 
store  to  sell  goods  much  cheaper  than  other  stores,  yet  nothing  is 
said  as  to  how  a  sufficient  capital — the  first  element  of  success — is  to 
be  provided.  '  The  $10.  admission  fee,  of  which  |7.  might  at  any 
time  be  withdrawn,  is  too  insignificant  a  contribution  to  this  end  to 
be  r^arded*  This  important  matter  is  left  open  for  practical  acyust- 
ment  by  the  division,  to  be  solved  by  borrowing  money  or  buying  on 
a  credit  as  best  they  might.  How  far  want  of  capital,  the  necessity 
of  borrowing,  perhaps  of  usurers ;  or  buying  upon  credit  poor  goods 
at  high  prices  may  have  contributed  to  loss  it  is  impossible  to  tell. 
The  theory  of  trade  upon  which  the  association  was  founded  seems 
to  have  excluded,  practically,  at  least  to  a  great  extent,  a  considerar 
tion  of  this  point. 

It  must  have  been  obvious  at  the  outset  that  they  must  have  an 
agent  or  clerk  to  tend  the  store  and  sell  the  goods,  to  judge  as  to 
whom  to  trust  and  to  collect  debts — ^to  see  to  the  replenishing  of  the 
stock  and  buying  goods  in  market.  It  could  not  be  expected  that 
directors  would  do  more  than  advise  and  oversee  in  these  matters. 
Yet  this  vital  point  is  only  incidentally  alluded  to  in  one  of  the  arti- 
eles.  He  who  is  practically  the  most  important  officer  of  the  com- 
pany— ^the  real  manager  of  the  whole  business — is  not  referred  to  as 
an  officer  of  the  division.  Although  his  duties  comprise  almost  the 
whole  work  to  be  done,  nothing  is  said  as  to  how  he  shall  be  em- 
ployed, or  what  he  shall  do,  or  what  record  or  report  he  shall  make 
of  his  doings.  This  palpable  omission  in  the  constitution  began  to 
•bow  itself  and  to  call  for  relief  at  the  beginning  of  the  business. 
When  directors  were  chosen,  upon  whom  the  written  articles  imposed 
these  duties  in  part,  they  hesitated  to  accept,  said  they  were  unskilful 
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and  itiexperienced ;  and  then  at  the  first  meeting  it  was  talked  np 
(as  the  witnesses  say)  that  an  agent  must  be  hired  to  attend  to  the 
business,  and  that  there  would  not  be  much  for  the  directors  to  do« 
This  agent  should  buj  and  sell  goods  and  make  the  inTentoriea. 
From  that  first  meeting  agents  were  hired,  and  did  in  fact  manage 
the  whole  business  unless  it  was  to  borrow  money — made  the  direct-* 
ors' reports  and  read  them  to  the  meeting.  We  cannot  think  but  that 
every  member  of  the  association  knew  foil  well  how  all  the  business 
was  done,  and  that  the  written  regulations  as  to  the  duties  of  the 
directors  were  not  expected  to  be  lived  up  to.  Witnesses  may  he 
asked  whether  to  their  knowledge  the  members  knew  that  the  direc 
tors  did  not  perform  the  duties  named  in  the  articles,  and  may  he 
obliged  to  say  in  truth  that  they  cannot  say  that  the  members  did 
know  of  it.  But  when  we  consider  that  these  duties  if  performed 
would  constantly  have  brought  the  knowledge  that  they  were  so  pei^ 
formed  to  the  members,  and  that  from  the  beginning  they  were  not 
performed  at  all  for  a  period  of  over  five  years — ^that  the  division 
held  monthly  meetings  at  which  it  was  expressly  provided  that  they 
might  require  reports  from  the  directors,  and  none  ever  were  required 
—it  is  impossible  for  the  mind  to  feel  that  the  members  did  not  know 
that  the  directors  were  not  expected  to  come  up  to  the  standard  of 
the  constitution  ; — that  in  fact  all  acquiesced  in  having  the  business 
done  as  it  was  practically  done. 

By  the  by-laws  and  by  the  practice  of  the  association  the  mem-* 
belrs  had  the  right  to  examine  the  books  and  papers  of  the  officers, 
and  in  this  respect  we  think  had  much  more  extensive  rights  than 
have  the  members  of  ordinary  corporations.  So  too  it  is  obvious 
that  the  division  was  expected  to  exercise  a  much  more  direct  con- 
trol and  constant  supervision  of  business  matters,  than  do  the  mem- 
bers or  stockholders  of  common  joint  stock  companies.  The  division 
was  to  hold  monthly  meetings,  and  business  of  great  importance 
was  not  to  be  disposed  of  till  considered  at  two  regular  meetings^ 
The  by-laws  provide  with  much  minuteness  how  these  meetings 
shall  be  held  and  managed,  and  that  a  secretary  shall  record  their 
doings.  Frequent  meetings  appear  to  have  been  held;  but  the 
record  of  their  doings  is  either  not  kept  at  all,  or  so  imperfectly 
that  nothing  can  be  gathered  firom  them  of  any  value  in  the  de- 
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tennination  of  the  case,  except  what  refers  to  the  purchase  of  the 
store. 

In  this  absence  of  records  the  testimony  of  witnesses  shows  that 
the  division  in  the  monthly  meetings  of  its  members  directed  as  to 
the  raising  of  money,  the  hiring  of  agents  to  bny  and  sell  goods,  to 
transact  the  business  of  the  concern  and  to  make  inventories, — ^and 
to  fix  the  prices  at  which  goods  should  be  sold  to  the  members  and 
to  others. 

The  directors  were  by  the  by-laws  to  inspect  the  books  once  a 
month — ^to  take  an  account  of  stock  once  in  three  months  and  report 
to  the  division  quarterly,  or  oftener  if  the  division  required.  They 
never  in  fact  did  these  duties  oftener  than  once  a  year,  yet  the  divis- 
ion never  required  them  to  either  examine  or  report  oftener ;  nor 
does  it  appear  that  any  member  ever  objected  to  this  omission,  or 
moved  that  the  directors  comply  with  the  written  articles.  When 
they  did  make  their  reports  they  relied  mainly  upon  the  agents,  and 
the  agents  made  up  the  reports  and  read  them  to  the  meetings  as  di- 
rectors' reports. 

The  reports  which  were  made  were  obviously  most  meagre,  indefi- 
nite  and  blundering ;  they  could  not  have  been  satisfactory  to  any 
persons  at  all  skilled  in  mercantile  business.  They  contain  manifest 
errors  and  blunders,  such  as  plainly  spring  from  incompetency — not 
from  dishonesty ;  and  yet  they  never  seem  to  have  attracted  attention 
or  awakened  suspicion. 

Whether  we  look  at  the  conduct  of  the  division,  of  its  officers  and 
of  the  agent,  or  at  the  practical  operation  of  the  association,  we  see 
from  first  to  last  an  entire  disregard  of  the  by-laws  in  all  those  im- 
portant matters  that  directly  affected  the  pecuniary  condition  of  the 
company  and  which  were  intended  theoretically  as  the  safeguards  of 
its  prosperity ;  and  the  substitution  in  their  place  of  the  employment 
of  an  agent  and  blind  and  implicit  reliance  in  his  management  and 
reports.  For  this  change  in  the  practical  working  of  the  business 
we  do  not  think  the  directors  were  chiefly  or  mainly  to  blame.  It 
was  partly  the  fault  of  the  division,  and  mainly  the  inevitable  and 
natural  result  of  the  system.  It  was  the  attempt  of  men  to  carry  on 
a  business  of  which  they  were  wholly  ignorant ;  it  proceeded  as  all 
such  attempts  must,  by  relying  upon  others,  who,  they  supposed,  un- 


4M  CHITTENDEN  COtJNTT| 

Heiir7  et  al.  9.  Jadcson  et  aL 

derstood  the  basiness  and  would  cany  it  on  faithfully,  but  who  had 
not  the  stimulus  of  a  personal  interest  in  the  enterprise^  and  it  ended 
OS  such  enterprises  usually  do  in  bankruptcy. 

To  throw  the  burden  of  such  losses  upon  the  directors  alone  would 
seem  to  us  a  plain  injustice. 

We  have  thus  briefly  indicated  the  impression  which  the  evidence 
in  the  case  has  produced  upon  our  minds,  as  to  what  was  the  actual 
operation  of  the  business,  and  what  as  we  esteem  it  was  the  prae^ 
tical  abandonment  by  the  division  of  the  articles  of  their  association 
which  pertain  to  the  management  of  their  affairs.  We  have  exam* 
ined  the  testimony  and  the  exhibits  as  carefully  as  our  time  would 
aUow  and  without  going  into  a  detailed  commentary  on  the  evidence, 
thus  briefly  state  our  result. 

We  deem  it  our  duty  however  to  make  some  reference  to  the 
losses  and  their  connection  with  the  alleged  negligence  of  the  di^ 
rectors. 

The  business  was  carried  on  about  five  years  and  three  months^ 
The  losses  during  that  time  (aside  from  the  purchase  of  the  store) 
were  $2,512.33. 

The  bad  debts  were  about  $450.  This  was  a  loss  not  occasioned 
by  the  directors,  but  by  the  employment  of  an  agent  and  allowing 
him  to  sell  goods  on  credit.  It  does  not  appear  that  any  one  was 
negligent  herein ;  it  was  a  loss  to  be  expected  if  goods  were  sold  on 
trust. 

A  large  loss  must  have  arisen  from  the  depreciation  of  stock. 
The  goods  on  hand  when  the  business  was  closed  were  sold  at  tea 
per  cent,  discount  from  their  cost.  So  in  making  up  the  annual  in^ 
ventories  it  would  seem  that  no  allowance  was  made  for  the  depred- 
ation in  value  of  goods  on  hand,  obviously  a  source  of  error.  There 
is  nothing  from  which  we  are  able  to  satisfy  ourselves  as  to  what 
the  loss  from  this  source  was. 

It  is  said  iu  the  master's  report  that  the  losses  occurred  in  the  or- 
dinary way  from  the  current  expenses  exceeding  the  income ;  and  it 
is  urged  by  the  defendants  that  this  was  a  steady  drain  from  the  be* 
ginning  upon  the  resources  of  the  company,  and  one  which  coidd 
have  been  easily  discovered ;  and  then  could  have  been  remedied  by 
raising  the  prices  at  which  the  goods  were  sold.    We  think  Uia*  in 
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fact  die  excess  of  current  expenses  over  the  profits  from  the  sales 
was  one  cause  of  loss.  The  expenses  of  the  concern  were  in  the 
main  interest  on  borrowed  capital,  salary  of  agent,  rent  of  store  and 
incidental  expenses  which  it  would  seem  might  easilj  have  been  as- 
certained. The  profits  on  sales  should  have  been  estimated  high 
enough  to  cover  all  these  safely.  But  when  we  consider  how  con- 
jectural such  estimates  must  have  been  in  the  outset — ^how  few  data 
the  directors  had  upon  which  to  base  estimates — ^how  unskilled  they 
were  in  the  business-^and  we  may  add  how  desirous  all  the  members 
must  have  been  *'  to  secure  the  commodities  of  life  upon  the  best 
possible  terms,"  the  causes  of  error  are  apparent  in  spite  of  the  best 
efforts  to  judge  aright  and  the  exercise  of  their  best  care.  Nor  are 
we  satisfied  that  the  losses  all  arose  from  expenses  exceeding  profits. 
The  tables  of  losses  and  gains  in  the  master's  report  do  not  seem  to 
be  quite  consistent  with  this  theory.  Thus  in  1851  from  May  to 
December  there  was  a  loss  of  9132.  From  December,  1851,  to  De- 
cember, 1852,  there  was  a  gain  of  $200.  The  next  year  a  loss  of 
9419.,  and  then  in  three  months  and  twelve  days  a  loss  of  $690., 
then  in  nine  months  more  only  a  loss  of  $164.  These  fluctuations 
seem  too  great  and  sudden  to  be  accounted  for  by  the  mere  operation 
of  the  excess  of  ordinary  expenses  over  ordinary  profits.  We  think 
there  must  be  losses  not  yet  explained. 

Again  the  conditions  upon  which  goods  should  be  sold  to  members 
and  to  others  was  the  theme  of  discussion  in  the  meetings  of  the  di- 
vision. That  tha  terms  on  which  members  bought  and  how  much 
they  were  preferred  were  known  to  all  the  members  seems  indisput- 
able. If  the  goods  were  sold  too  low,  at  prices  not  sufficiently  re- 
munerative to  the  division,  all  the  members  shared  in  this  advantage 
of  buying  cheap  in  proportion  to  their  purchases,  though  their  gain 
in  this  respect  proved  ultimately  a  loss  to  the  division.  It  does  not 
seem  just  to  us  that  losses  arising  to  the  division  in  this  manner 
should  be  cast  upon  the  directors. 

In  thus  reviewing  the  causes  of  the  losses  we  are  unable  to  find  a 
single  instance  in  which  the  losses  can  be  directly  traced  to  the  neg- 
ligence of  the  directors. 

If  they  are  to  be  made  liable  at  all  it  must  be  upon  the  ground 
that  they  ought  to  have  examined  the  condition  of  their  affairs — • 
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have  found  out  that  they  were  losing — ^reported  to  the  division, 
and  thus  enabled  the  members  to  close  the  business,  or  to  increase 
the  prices  at  which  goods  were  sold ;  but  as  to  this  claim  of  the  de- 
fendants we  have  already  indicated  our  opinion. 

As  to  Jackson  and  Allen,  we  are  satisfied  that  they  both  were 
members  of  the  division, — ^that  Jackson  signed  the  articles  and  that 
Allen  paid  his  admission  fee  and  acted  as  a  member. 

It  appears  that  three  of  the  members,  Goodhue,  HiU  and  Osgood 
reside  out  of  the  state — at  the  west  (Illinois,)  and  removed  from  the 
state  before  the  business  of  the  division  was  closed,  or  the  orators 
could  have  called  on  them  for  contribution.  Regarding  them  as 
thus  wholly  beyond  the  reach  of  process,  and  that  the  orators 
have  no  practicable  means  of  enforcing  contribution  to  which 
they  can  be  reasonably  required  to  resort,  we  think  for  the  pur- 
poses of  a  decree  in  this  case  they  must  be  left  out  of  the  com- 
putation. 

Much  testimony  was  taken  as  to  the  purchase  of  the  store  and  the 
consequent  loss. 

That  the  directors  in  making  this  purchase  were  directed  by  the 
vote  of  the  division  seems  to  us  satisfactorily  proved — that  the  requi- 
site number  of  meetings  were  held  and  the  requisite  number  of 
members  attended.  The  purchase  at  the  time  seems  to  have  been  a 
good  one ; — ^the  property  was  then  worth,  and  for  more  than  two 
years  thereafter  and  up  to  the  time  the  division  stopped  business, 
all  that  was  paid  for  it.  Nor  cure  we  satisfied  that  any  objection 
was  made  by  any  one  but  those  who  about  that  time  withdrew  and 
are  not  made  chargeable  with  loss  on  account  of  the  purchase.  For 
their  shares  in  this  loss  the  defendants  Allen,  Jackson  and  Bice 
should  contribute  as  stated  in  the  master's  report.  We  think  too  the 
loss  ought  to  be  borne  by  those  who  were  members  at  the  time  of 
dissolution  and  should  not  include  the  Chases,  Partridge  and  Castle 
who  left  before  that  time — ^all  but  Castle  in  1854 ;  for  there  was  no 
loss  on  the  property  up  to  that  time. 

As  to  interest.  If  interest  has  been  twice  cast  and  included  in 
the  price  of  the  store,  as  claimed  in  the  brief  of  the  counsel  for  the 
defendants,  it  is  clearly  an  error.  But  as  we  understand  the  mas- 
ter's report  the  price  of  the  store  was  not  included  in  the  loss  of 
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$2512.83  reported  by  the  master,  but  is  kept  wholly  separate  from 
that  sum. 

If  the  directors  paid  $1650.  for  the  store,  or  became  liable  so  to 
do  on  the  15th  of  April,  1854,  that  sum  should  be  on  interest  from 
that  date  because  the  directors  have  had  to  pay  interest  from  that 
date.  While  the  store  was  used  by  the  division  no  rents  would  be 
received.  After  that  whenever  rents  were  received  they  should  have 
been  applied  when  received  by  the  directors  to  pay  for  the  store. 
So  of  the  $1006.75.  received  on  the  sale  of  the  store.  The  sums 
paid  for  insurance,  <&c.,  on  the  store  should  be  added  to  the  cost  of 
the  store,  with  interest  from  the  time  they  were  paid.  If  the  mas- 
ter has  not  in  his  computations  proceeded  substantially  on  these 
principles,  the  report  in  this  respect  should  be  corrected.  He  does 
not  say  whether  interest  is  computed  by  him  on  the  rents  of  the 
store  received  by  the  directors  from  the  times  they  were  received  to 
December  1st,  1863,  in  making  up  the  sum  of  $842.50.  (which  would 
be  the  same  thing  as  applying  them  when  received) — or  is  not.  We 
cannot  say  there  is  error  in  that  respect — but  it  can  be  readily  ascer* 
tained  and  if  erroneous  corrected  by  the  chancellor. 

The  question  of  costs  we  think  best  to  remand  to  the  chancellor 
according  to  the  stipulation  of  the  parties. 

Decree  affirmed  and  case  remanded,  the  question  of  costs  to  be 
determined  by  the  chancellor,  and  computation  of  interest  to  be  re- 
viewed, and  if  erroneous,  to  be  corrected  according  to  the  rules  pre- 
scribed by  this  court. 


Bbowk,  Wood  &  Washbubn  v.  P.  E.  Hayek. 
Contract.     Guaranty,    Datnages.    Pleading, 

The  plaintiffs  purchased  of  one  Beynolda  a  canal  boat,  and  took  a  bill  of  sale 
thereof,  on  which  was  executed  by  Beynolds,  as  part  of  the  same  transaction,  a 
stipnlation  as  follows :  "  I  fhrther  agree  that  there  is  no  incombrance  on  said  boat 
except  what  is  held  by  P.  £.  Hayen,  and  about  $25.  to  William  Cain  on  her  sails, 
and  I  agree  to  pay,  said  Cain  and  clear  said  sails  fh>m  said  Cain's  incumbrance 
as  soon  as  practicable/'   At  the  same  time,  and  as  one  of  the  inducements  to  the 
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pUlntiffi  to  make  the  purchase,  Rejnolds  procured  the  defendant  to  execnte  on 
the  back  of  said  instrament  the  following:  guaranty:  "I  g^naraatee  that  said 
Reynolds  shall  clear  said  canal  boat  from  said  William  Cain's  claim  on  said  sails 
as  he  has  within  agreed."  Cain's  claim  amounted  to  about  $70.  instead  of  $25. 
at  the  date  of  defendant's  guaranty,  and  existed  under  a  bill  of  sale  giyen  by 
Reynolds  to  Cain  to  secure  the  price  of  the  sails  prior  to  the  plaintifb'  purchase, 
and  embraced  the  boat  as  well  as  the  sails.  All  parties  supposed  at  tiie  time  of 
the  contract  that  Gain's  claim  was  but  $29.  BOd,  that  this  agreement  of  Rey- 
nolds was  an  agreement  not  merely  to  pay  a  twenty-flye  dollar  claim,  but  to  paj 
Cain's  claim,  whateyer  it  might  be;  that  the  words  "about  $25."  are  words  of 
description  merely,  not  words  of  limitation.  HOd,  also,  that  upon  breach  of  this 
agreement  the  defendant  became  liable  on  his  guaranty  to  the  ftiU  extent  of  Cain's 
incumbrance. 

Cain  repleyied  the  boat  in  the  hands  of  one  of  the  plaintifb  after  their  said  pur> 
chase,  and  recoyered  judgment  for  the  amount  of  his  claim  on  the  sails,  and  the 
defendant  and  Reynolds  had  notice  of  the  suit  and  the  former  conducted  the  de> 
fence.  Hdd,  that  the  defendant  is  bound  by  the  result;  and  baying  adyised  the 
plaintiffs  that  it  was  their  duty  to  defend  the  suit,  be  is  liable  for  the  costs  and 
expenses  thereof,  the  amount  of  Cain's  lien  on  the  sails  being  less  than  the  yalae 
of  the  sails. 

One  of  the  plaintiffs,  preyious  to  the  bringing  of  this  suit,  had  sold  his  interest  in 
the  boat,  including  bis  interest  in  the  contract  of  purchase,  to  one  of  the  other 
plaintiflfb,  and  the  other  plaintiffs  had  made  the  whole  payment  of  Cain's  judg- 
ment.  Held,  that  this  did  not  make  him,  who  had  sold,  an  improper  party  to  this 
suit. 

Assumpsit  upon  a  guaranty  in  a  special  count  and  in  the  general 
counts.  The  case  was  tried  by  the  court  upon  an  agreed  statement 
of  facts. 

The  court,  at  the  September  Term,  1864,  Pibrpoint,  J.,  presiding! 
rendered  judgment  pro  forma  for  the  defendant  to  recover  his  costs, — 
to  which  judgment  the  plaintiffs  excepted. 

The  facts  agreed  upon  were  as  follows :  On  the  15th  day  of  Feb- 
ruary, 1860,  one  S.  A.  Reynolds,  being  the  owner  (with  the  excep- 
tions hereinafter  mentioned)  of  the  canal  boat  '*  Trojan,''  her  sails, 
rigging,  masts,  spars,  booms,  cabin  furniture  and  all  other  append- 
ages, then  lying  at  harbor  in  Burlington,  Vermont,  sold  the  same,  at 
Essex,  in  the  state  of  New  York,  to  the  plaintiffs  for  the  sum  of 
9500.,  the  sails  on  said  boat  being  worth  9100.  or  thereabouts,  which 
sum  of  $500.  was  paid  by  the  plaintiffs  to  Reynolds.  Reynolds  on 
that  occasion  executed  and  delivered  to  the  plaintiffs  a  bill  of  sale  of 
said  property. 

At  the  time  of  the  sale  Reynolds  was  inquired  of  as  to  whether 
tlier^  was  any  incumbrance  on  said  boat,  and  he  represented  that 
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there  was  none  except  a  claim  of  about  $25.  in  favor  of  one  William 
Cain,  of  Whitehall,  on  the  sails  of  said  boat.  Both  the  plaintiffs 
and  the  defendant  in  this  suit  believed  such  to  be  the  fact,  and 
neither  of  the  parties  had  any  notice,  actual  or  constructive,  of  any 
other  incumbrance  on  the  boat,  her  tackle,  <&c. 

At  the  same  time,  and  as  a  part  of  the  same  transaction,  Reynolds 
executed  and  delivered  to  the  plaintiffs  a  paper  (on  the  same  sheet 
with  the  bill  of  sale)  in  the  words  following,  to  wit : 

'^I  further  agree  that  there  is  no  incumbrance  on  said  boat  except 
what  is  held  by  P.  E.  Haven,  and  about  825.  to  Wm.  Cain  on  her 
sails,  and  I  agree  4o  pay  said  Cain  and  clear  said  sails  from  said 
Cain's  incumbrance  as  soon  as  practicable. 

S.  A.  Reynolds." 

The  incumbrance  to  P.  E.  Haven  was  paid  off  at  the  time  of  said 
sale.  At  the  time  and  before  the  consummation  of  the  sale  by 
Reynolds  to  the  plaintiffs,  the  plaintiffs  exacted  security  of  Reynolds 
against  any  claim  on  the  boat,  her  sails,  tackle,  &c.,  who  procured 
the  defendant  to  execute  as  his  surety  a  paper  to  the  plaintiffs  of  the 
following  tenor,  on  the  back  of  the  other  papers  signed  by  Rey- 
nolds : 

^'  I  guarantee  that  said  Reynolds  shall  clear  said  canal  boat  from 
said  William  Cain's  claim  on  said  sails,  as  he  has  within  agreed. 

P.  E.  Haven." 

Which  paper  was  delivered  to  the  plaintiffs. 

Haven  would  not  have  signed  said  paper  had  he  supposed  or  be« 
lieved  that  there  was  any  other  claim  upon  the  boat  than  the  claim 
of  Cain  of  $25.  on  the  sails.  Nor  would  the  plaintiffs  have  com 
summated  the  trade  but  for  the  guarantee  of  the  defendant,  they  re-* 
lying  thereon  as  security  against  any  incumbrance  on  the  boat,  her 
sails,  tackle,  <&c. 

The  plaintiffs  thereupon  took  possession  of  the  boat,  her  tackle  i 
&c.,  and  continued  in  the  exclusive  possession  of  the  same  until  the 
1st  day  of  April,  1860,  when  H.  L.  Wood,  one  of  the  plaintiffs,  sold 
to  Brown,  another  of  the  plaintiffs,  all  his  interest  in  the  partnership 
property  and  effects  of  Brown  and  Wood,  and  all  his  interest  in  said 
boat,  tackle,  &c.,  and  since  that  time  has  had  no  interest  in  the 
same,  and  has  none  now.  And  from  thence  said  Browi^  ^d  Wa8]i* 
29 
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burn  had  the  exclusiye  possession  of  the  same  until  the  20th  day  of 
June,  A.  D.  1861,  when  Washburn,  having  the  boat  in  his  custody 
at  Whitehall,  in  the  state  of  New  York,  William  Cain  brought  this 
action  of  replevin  against  Washburn  for  said  boat,  her  tackle,  &c., 
and  took  the  same,  which  was  re-delivered  to  Washburn  upon  his 
giving  security  to  return  the  same  or  pay  the  judgment  which  might 
be  rendered  in  said  suit. 

Cain's  suit  was  based  upon  the  bill  of  sale  from  Reynolds  to  him, 
which  was  given  as  security  for  the  payment  by  Reynolds  to  Cain  of 
the  price  of  the  sails  on  said  boat ;  and  there  was  due  Cain  under 
said  bill  of  sale  when  said  suit  was  commenced,  the  sum  of  978.08. 
Said  suit  was  prosecuted  to  final  judgment. 

By  the  laws  of  the  state  of  New  York  chattel  mortgages  not  re- 
corded in  the  town  clerk's  office  are  void  as  against  subsequent  bona 
fide  purchasers  of  the  property,  and  the  above  named  mortgage  was 
not  so  recorded. 

It  was  further  agreed  that  Brown  and  Washburn  paid,  before  the 
commencement  of  this  suit,  said  judgment,  amounting  to  the  sum 
of  878.08,  damages,  and  $75.85,  costs  of  that  suit — ^which  sums 
they  were  compelled  to  pay,  in  order  to  retain  possession  of  said 
boat,  &c.  Brown  and  Washburn  also  paid  for  costs  in  and  about 
said  suit  the  sum  of  $88.93. 

It  was  also  agreed  that  immediately  after  the  seizure  of  the  boat 
at  Whitehall  by  Cain,  said  Washburn  informed  Haven  of  the  com- 
mencement of  the  suit,  and  Haven  advised  him  that  it  was  his  duty 
to  defend  it,  and  the  suit  was  fully  defended,  and  Haven  acted  as 
counsel  therein. 

It  was  further  agreed  that  Reynolds  never  paid  Cain  any  claim  for 
sails  which  he  had  at  the  time  of  the  sale  from  Reynolds  to  the 
plaintiffs ;  that  Reynolds  was  duly  notified  of  the  pendency  of  said 
suit,  and  requested  by  Brown  and  Washburn  to  fix  the  matter  up  ; 
this  he  neglected  to  do,  and  paid  no  attention  to  the  matter.  Rey- 
nolds then  was  and  since  has  been  insolvent.  The  plaintiffs  have 
never  received  any  portion  of  the  amounts  which  they  have  so  paid 
in  the  premises  from  any  person. 

J.  French  and  H,  W.  Dana^  for  the  plaintiffs,  maintained  that  the 
ftlaim  of  Cain  upon  the  boat  was  covered  by  the  defendant's  guar- 


JANUARY  TERM,  1865.  44S 

Brown  et  al.  t;.  Haven. 

antj.  Fell  on  Guaranty,  140  ;  Theobold  on  Principal  and  Surety, 
45,  46 ;  Noyes  &  Go.  v.  Mchoh^  28  Vt.  169 ;  Mason  v.  Pritchardj 
12  East,  227 ;  Mayer  v.  Isaacs,  6  M,  &  W.  605 ;  Eargrave  v.  Smee^ 
6  Bing.  244  ;  Drummond  v.  Frestman^  12  Wheat.  516. 

The  plaintiffs  are  entitled  to  recover  the  amount  of  the  judgment 
in  the  case  of  Cain  against  Washhum. 

-  That  judgment  was  founded  on  the  claim  against  which  the  de* 
fendant's  guaranty  was  given,  and  the  action  was  fully  defended,  and 
that  in  good  faith.  Carpenter  v.  Pier^  30  Vt.  81 ;  Knapp  v.  Marl- 
horo,  34  Vt.  235  ;  FUkin  v.  icatntt,  13  Vt.  379  ;  Clark  v.  Carrtng- 
ton,  7  Cranch.  708  ;  French  v.  Parish^  14  N.  H.  496 ;  Kip  v.  Brig- 
ham,  6  Johns.  158 ;  Duffidd  v.  ScoU,  3  Term,  374 ;  Band&r  v. 
Fremherger,  4  Dallas,  436  ;  Hamilton  v.  CutU,  4  Mass.  349  ;  Brown 
V.  Taylor,  13  Vt.  631 ;  Warner  v.  McOary,  4  Vt.  507;  Walker  v. 
Ferrin,  4  Vt.  523  ;  Boorman  v.  Johnson,  12  Wend.  446  ;  Barney  v. 
Dewey,  13  Johns.  224  ;  Tarleton  v.  Tarleton,  4  M.  <&  S.  20 ;  Burs  v, 
Pinney,  12  Wend.  309  ;  Phillips  on  Ev.,  C.  &  H.  Notes,  2,  44, 174. 

As  to  thereco^eiy  of  these  plaintiffs' costs  and  expenses  in 
the  suit  Cain  against  NV  ashbum  : 

Where  a  party  holding  an  indemnity  against  a  claim  is  obliged  by 
legal  proceedings  to  pay  the  demand  in  the  first  instance,  it  is  well 
settled  that  he  can  recover  against  the  indemnitor  not  only  the 
amount  which  he  is  obliged  to  pay,  but  also  his  costs  and  expendi- 
tures incurred  in  defending  the  action.  Sedgwick  on  damages,  325, 
et  seq.;  Baker  v.  Martin,  3  Barb.  634  ;  MoU  v.  Hicks,  1  Cowen,  513  ; 
Dowt^er  v.  Baxter,  30  Vt.  467 ;  Duffidd  v.  8coU,  3  Term,  374 ; 
Smith  V.  Compton,  3  B.  &  Ad.  407.  And  especially  where,  as  in 
this  case,  the  indemnitor  is  notified  of  the  pendency  of  the  suit. 
Sedgwick  on  Damages,  327  ;  Ex  parte  Marshall,  1  Atk.  262 ;  Kip 
V.  Brigham,  7  Johns.  168 ;  N.  York  State  M.  Ins.  Co.  v.  Prot, 
Ins.  Co.,  1  Story,  458. 

Levi  Underwood,  for  the  defendant.  ^ 

Pkck,  J.  1.  One  question  made  in  this  case  is,  whether  the 
claim  in  favor  of  Cain  upon  the  property  purchased  by  the  plaintiffs 
of  Reynolds,  and  which  the  plaintiffs  were  afterwards  compelled  to 
pay,  comes  within  the  scope  of  the  defendant  Haven's  guaranty. 
This  iQvolyes  a  question  of  construction  of  the  gnarftnty,  as  bearing 
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upon  the  question  whether  the  claim  which  the  plaintiffs  were  com- 
pelled to  pay,  and  for  which  they  claim  to  recover,  is  the  one  re- 
ferred to  in  the  defendant's  guaranty.  When  the  plaintiffs  purchased 
of  Reynolds  the  canal  boat  Trojan,  together  with  the  sails,  rigging, 
Ac.^  and  other  appendages,  with  and  on  the  boat,  and  took  the  bill  of 
sale  thereof  from  Reynolds,  Reynolds,  as  part  of  the  same  transao* 
tion,  executed  to  the  plaintiffs,  on  the  same  piece  of  paper  with  the 
bill  of  sale,  the  following  stipulation  :  ^*  I  further  agree  that  there  is 
no  incumbrance  on  said  boat  except  what  is  held  by  P.  E.  Haven, 
and  about  $25.  to  Wm.  Cain  on  her  sails,  and  I  agree  to  pay  said 
Cain  and  clear  said  sails  from  said  Cain's  incumbrance  as  soon  as 
practicable.'*  At  the  same  time,  and  as  one  of  the  inducements  to 
the  plaintiffs  to  make  the  purchase,  Reynolds  procured  the  defendant 
to  execute  on  the  back  of  said  instrument  the  following  guaranty : 
^'jT  guarantee  that  taid  Beholds  shall  clear  said  canal  boat  from  said 
William  Cain's  claim  on  said  sails^  as  he  hcu  vnihin  agreedJ* 

It  is  conceded  in  the  agreed  statement  of  facts  upon  which  the 
case  was  tried,  that  in  1861,  when  Cain  replevied  the  boat  and  its 
appendages,  including  her  sails,  to  enforce  his  claim,  it  amounted  to 
976.  which  must  have  included  some  interest ;  so  that,  as  is  assumed 
in  |rgument,  it  must  have  been  about  |70.  at  the  date  of  the  defend- 
ant's guaranty.  This  claim  existed  under  a  bill  of  sale  given  by 
Reynolds  to  Cain,  to  secure  the  price  of  the  sails,  prior  to  the  plain* 
tiffs'  purchase.  That  bill  of  sale  or  mortgage  embraced  the  boat  as 
well  as  the  sails.  It  is  insisted  by  the  defendant's  counsel  that  this 
claim  which  the  plaintiffs  were  compelled  to  pay  to  Cain,  being  $70. 
instead  of  $251,  and  being  upon  the  boat  as  well  as  upon  her  sails, 
instead  of  being  on  her  sails  only,  is  not  the  claim  referred  to  in  the 
defendant's  guaranty,  and  not  embraced  in  it.  In  determining  this 
question,  so  far  as  it  depends  on  the  construction  of  the  defendant's 
guaranty,  it  is  necessary  to  refer  to  the  agreement  of  Reynolds,  since 
the  defendant  in  his  guaranty  on  the  back  of  Reynolds'  agreement, 
refers  expressly  to  what  Reynolds  "Am  toithin  agreedJ*  It  is  obvious, 
however  that  the  defendant's  engagement  was  not  intended,  and  can- 
not be  construed,  to  be  co-extensive  with  that  of  Reynolds.  That 
stipulation  in  Reynolds'  agreement  by  which  he  agrees  that  there  is 
90  incumbrance  upon  ^e  property  except  the  two  claims  mentioned 
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in  his  contract)  is  clearly  not  within  the  defendant's  guaranty.  Bat 
Reynolds  agrees  farther— >-he  says  in  his  contract,  ^^and  I  agree  to 
pay  ioid  Cain  and  dear  said  sails  from  said  incumbrance  as  soon  <u 
practicable,*'  The  defendant  at  the  same  time  on  the  back  of  the 
same  instrument  says,  '^I  guarantee  that  said  Reynolds  shall  dear 
said  canal  boat  from  said  William  Cain's  claim  on  said  sails  as  he 
has  wiihiH  agreed."  What  had  Reynolds  agreed  in  relation  to  clear- 
ing said  canal  boat  from  Cain's  claim  on  said  sails?  Whatever  Rey- 
nolds had  agreed  in  relation  to  it,  the  defendant  guaranteed,  and  no 
more.  The  agreement  of  Reynolds  to  pay  and  clear  off  Cain's  in- 
cambrance  as  soon  as  practicable,  is  an  agreement  not  merely  to  pay 
a  twenty-five  dollar  claim,  but  to  pay  that  daim,  whatever  it  might 
be,  notwithstanding  in  a  previous  part  of  his  contract  he  has  stipu- 
lated that  there  is  no  incumbrance  except  to  Haven  and  about  $25. 
to  Wm.  Cain.  In  construing  the  stipulation  to  pay  and  clear  off  the 
incumbrance  to  Cain,  the  previous  words,  ''about  $25."  are  to  be 
regarded  as  words  of  description  merely  to  identify  the  claim,  and 
not  words  of  limitation  of  the  amount  Rejoiolds  is  to  pay  on  it. 
His  agreement  is  to  pay  and  clear  off  that  claim.  The  fact  that  it 
turns  out  to  be  $70.  instead  of  S25.  does  not  destroy  its  identity ; 
nor  does  the  fact  that  it  turns  out  to  be  secured  not  only  upon  the 
sails  but  upon  the  boat  also.  It  is  no  less  a  daim  upon  the  sails  be- 
cause it  is  upon  the  boat  also.  It  is  an  incumbrance  due  to  Cain, 
and  there  can  be  no  doubt  of  its  being  the  same  debt  Reynolds 
agreed  to  pay  and  clear  off,  although  the  description  of  it  is  in  one 
particular  inaccurate,  and  in  another  incomplete.  Reynolds,  there- 
fore, was  guilty  of  a  breach  of  his  stipulation  to  pay  and  clear  off 
this  claim  in  a  reasonable  time.  The  defendant  having  guaranteed 
this  stipulation  of  Reynolds,  is  liable  for  the  breach  of  it.  The 
question  is,  whether  the  claim  the  plaintiffs  were  compelled  to  pay  is 
the  same  claim  in  fact  that  is  referred  to  in  the  defendant's  guaranty. 
It  is  a  question  of  identity.  In  the  absence  of  fraud  on  the  part  of 
the  plaintiffs,  the  fact  that  Cain's  claim  was  $70.  instead  of  #25. 
cannot  absolve  the  defendant  from  his  guaranty,  nor  limit  his  lia- 
bility to  $25.  There  was  no  fraud  on  the  part  of  the  plaintiffs,  as 
it  is  stated  in  the  case  that  all  parties  supposed  at  the  time  of  the 
contract  that  Cain's  claim  was  but  (25.    The  statement  in  the  oaoe 
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that  the  defendant  would  not  have  signed  the  guaranty  had  he  known 
that  Cain's  claim  exceeded  925.  cannot  vary  the  case  ;  especiallj  as 
it  is  also  stated  that  the  plaintiffs  would  not  have  made  the  purchase 
but  for  the  defendant's  guaranty,  they  relying  on  it  as  security. 

2.  It  is  insisted  that  as  the  plaintiffs  rely  on  the  judgment  in  the 
action  of  replevin  to  establish  the  existence  and  amount  of  Cain's 
lien,  and  as  it  appears  that  Cain's  bill  of  sale,  not  having  been  re* 
corded,  was  inoperative  by  the  laws  of  New  York  as  against  bona 
fide  purchasers,  there  could  have  been  no  recovery  in  favor  of  Cain 
without  showing  that  the  plaintiffs  had  notice,  when  they  purchased, 
of  Cain's  lien  and  its  amount.  It  is  argued  from  this  that  the  judg- 
ment in  favor  of  Cain  against  Washburn,  one  of  the  plaintiffs,  is 
conclusive  evidence  that  the  plaintiffs  purchased  with  notice,  not 
only  of  the  existence,  but  of  the  amount  of  Cain's  lien,  and  that  they 
were  guilty  of  a  fraud  in  omitting  to  inform  the  defendant  of  the 
true  amount  of  Cain's  incumbrance.  But  notice  to  the  plaintiffs 
when  they  purchased,  that  Cain  had  a  lien  on  the  sails,  although 
they  were  informed  by  Reynolds  that  its  amount  was  only  $25.,  was 
sufficient  to  warrant  a  recovery  by  Cain  for  the  full  amount  of  his 
claim.  The  notice  was  sufficient  to  put  the  plaintiffs  and  the  defend- 
ant on  inquiry.  But  if  this  is  not  so,  and  the  judgment  in  favor  of 
Cain  is  erroneous  in  this  respect,  it  is  binding  on  the  defendant,  as 
he  and  Reynolds  had  notice  of  the  suit,  and  the  defendant  advised  to 
defend  it,  and,  as  counsel,  conducted  the  defence.  Even  if  it  was 
necessary  in  order  to  warrant  a  recovery  by  Cain  to  the  full  amount 
of  his  claim,  to  show  that  the  plaintiffs  purchased  with  notice  of  its 
true  amount,  we  cannot  treat  the  judgment  as  conclusive  evidence 
that  the  plaintiffs  purchased  with  such  notice,  when  it  is  expressly  ad- 
mitted in  the  agreed  statement  of  facts,  that  when  the  plaintiffs  pur- 
chased, all  parties  supposed  Cain's  claim  was  only  $25.  This  ex- 
press admission  is  a  waiver  of  such  estoppel,  even  if  it  might  other- 
wise have  availed  the  defendant,  which  is  by  no  means  conceded,  and 
which  is  not  necessary  to  decide. 

d.  It  is  also  insisted  that  the  judgment  in  favor  of  Cain  is  not 
con'^luaive  against  the  defendant.  But  as  the  defendant  and  Rey- 
nolds had  seasonable  notice  of  the  suit,  and  an  opportunity  to  defend 
it>  and  as  the  defendant  conducted  the  defence,  he  is  bound  by  the 
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result ;  and  as  the  defendant  advised  the  plaintiffs  that  it  was  their 
dutj  to  defend  the  suit,  he  is  liable  for  the  costs  and  expenses  of  the 
suit,  as  the  amount  of  Cain's  lien  on  the  sails  did  not  exceed  the 
value  of  the  sales.  The  plaintiffs  could  not,  at  the  commencement 
of  the  suit,  have  lessened  their  damages  by  giving  up  the  sails,  even 
if  Cain's  lien  had  been  only  upon  the  sails. 

4.  It  is  insisted  by  the  defendant's  counsel,  that  as  the  lien  of 
Cain  turned  out  to  be  upon  the  boat  as  well  as  upon  the  sails,  the 
plaintiff  can  recover  only  such  proportion  of  Cain's  claim  as  the 
value  of  the  sails  bears  to  the  aggregate  value  of  the  boat  and  sails  ; 
and  that  as  the  boat  was  worth  $400.  and  the  sails  SIOO.  the  plain- 
tiff can  recover  only  one-fiflh  of  the  amount  of  Cain's  claim.  But 
in  order  to  entitle  the  defendant  to  an  apportionment,  it  must  appear 
that  as  between  the  defendant  and  the  plaintiffs,  there  was  a  common 
duty  resting  on  them  to  discharge  the  lien.  Reynolds  agreed  ^*to  pay 
said  Cain  and  clear  said  sails  from  said  Cain's  incumbrance."  No 
other  mode  of  clearing  the  sails  from  the  incumbrance,  than  by  pay- 
ment of  the  debt,  would  be  a  performance,  unless  it  were  equally 
beneficial  to  the  plaintiffs.  The  defendant  in  this  respect  stands  in 
the  condition  of  Reynolds,  because  his  undertaking  is,  that  ^'  Rey- 
nolds shall  clear  said  canal  boat  from  said  William  Cain's  claim  on 
said  sails  cm  he  has  within  agreed ;"  that  is,  by  paying  the  debt.  As 
the  defendant  could  not  have  satisfied  his  contract  except  by  paying 
or  extinguishing  the  whole  debt,  it  is  clear  that  as  between  the  plain- 
tiffs and  the  defendant,  there  was  no  common  duty,  and  that  there  is 
no  ground  for  an  apportionment, 

5.  As  to  the  alleged  variance  in  the  description  of  the  defend- 
ant's guaranty,  it  cannot  prevail.  If  there  is  such  variance  it  might 
have  been  cured  by  an  amendment  of  the  declaration ;  and  it  is  stated 
in  the  agreed  statement  of  facts,  that  ^^  the  court  is  to  render  such 
judgment  as  is  warranted  by  law  upon  the  plaintiffs'  declaration  as 
the  same  now  stands,  or  as  it  might  he  amended." 

There  is  no  such  misjoinder  of  parties  as  claimed  by  the  defend- 
ant's counsel.  The  action  is  brought  by  the  parties  with  whom  the 
defendant  and  Reynolds  contracted.  The  fact  that  one  of  the  plain- 
tiffs subsequently  sold  out  his  interest  in  the  boat,  and  its  append- 
ages, including  his  interest  in  the  contract  of  purchase,  to  one  of  the 
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Other  plaintiffs,  and  that  the  other  plaintiffs  made  the  whole  payment 
to  Cain,  of  his  judgment,  does  not  make  him  an  improper  party  to 
the  suit.  The  action  is  in  the  name  of  the  parties  having  the  legal 
interest  in  the  contract. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  for 
the  plaintiffs  for  the  amount  of  the  damages  and  costs  recovered  by 
Cain  against  Washburn,  together  with  the  plaintiffs'  expenses  in  de* 
fending  that  suit. 


James  Jackson  v.  Joseph  Eirbt. 

Contract*      Usury.     Evidence.     Pleading,     Husband  and  Wife. 

The  plaintiff,  on  the  Isfc  of  April,  1856,  purchased  of  the  defendant  and  his  wife  the 
interest  of  the  defendant's  wife  in  the  estate  of  her  deceased  father  for  $250. ;  the 
plaintiff  thereupon  executed  to  the  defendant's  wife  a  note  for  that  sum  payable 
on  or  before  ten  years  from  its  date  without  interest,  and  also  executed  ten  other 
notes  for  $20.  each,  payable  one  yearly  during  that  period  without  interest,  and 
the  defendant  and  his  wife  executed  an  agreement  under  seal  to  deed  said  inter* 
est  in  said  estate  to  the  plaintiff  when  he  should  pay  said  note  of  $250.,  and  also 
to  Ki^o  up  to  him  all  of  said  twenty  dollar  notes  which  should  remain  unpaid  at 
the  time  he  should  pay  said  note  of  $250.,  and  this  a{;reement  stated  that  the 
consideration  of  the  note  of  $250.  was  "the  sum  which  the  plaintiff  was  to  pay 
for  the  said  farm."  The  plaintiff  paid  to  the  defendant  one  of  the  twenty  dollar 
notes  yearly  for  six  years  and  on  the  29th  of  Aufi^ust,  1862,  paid  him  said  note  of 
$250.  and  so  much  of  the  seventh  twenty  dollar  note  as  was  in  proportion  to 
the  year  it  was  covering.  Hdd,  that  this  transaction  was  not  upon  its  face  nsii- 
rious. 

Held,  that  parol  eyidence  was  admissible  to  show  that  the  twenty  dollar  notes  weiv 
given  for  yearly  interest  on  the  note  for  $250.  at  the  rate  of  eight  per  cent,  per 
annum,  and  that  there  was  no  other  consideration  for  them. 

Held,  that  an  action  to  recover  the  usury  pai 5  by  the  plaintiff  was  properly  brought 
against  the  defendant  alone. 

Jt  §eem$  that  under  our  statute  usury  may  exist  where  a  money  debt  is  created 
and  forborne  by  the  agreement  of  the  parties,  eyen  though  there  may  be  in  such 
case  no  loan  of  money. 

Genebal  AssuMPsrr  to  recover  money  alleged  to  have  been  paid 
as  usury.  Plea,  the  general  issue,  and  trial  by  jury,  April  Term, 
1864,  PiERPOiKT,  J.,  presiding. 

It  appeared  on  trial  that  at  the  time  in  question  the  wife  of  the 
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^defendant  was  the  sister  of  the  plaintiff,  and  prior  to  April  Ist,  1856, 
Jackson,  the  plaintiff's  father,  had  died  intestate,  «nd  theretipon  cer- 
tain real  estate  and  some  personal  estate  had  descended  to  the  plain- 
tiff and  to  the  wife  of  the  defendant  as  heirs  of  Jackson  the  elder 
(in  common  with  other  heirs  ;)  that  on  said  1st  day  of  April,  1856, 
the  parties  mutually  executed  a  bond  or  covenant  in  which  the  de- 
fendant Joseph  Kirby  and  his  wife  Mary  agreed  to  deed  their  right  and 
claim  to  said  real  estate,  which  was  the  farm  where  Mrs.  Ann  Jack- 
son then  lived,  to  the  plaintiff,  James  Jackson,  when  he  should  pay  or 
cause  to  be  paid  a  certain  promissory  note  of  even  date  with  this 
agreement  and  given  for  two  hundred  and  fifty  dollars,  and  also  agree 
to  give  up  to  the  said  Jackson  all  of  ten  promissory  notes  that  should 
remain  unpaid  at  the  time  Jackson  should  pay  the  two  hundred  and 
fifty  dollar  note,  said  ten  notes  being  written  for  twenty  dollars  each 
and  of  even  date  with  this  agreement.  And  the  said  James  Jack- 
son in  consideration  thereof  agreed  to  pay  said  Joseph  and  Mary  the 
promissory  note  given  for  two  hundred  and  fifty  dollars, — the  con- 
sideration of  said  note  being  the  sum  he  \^as  to  pay  for  said  real 
estate.  And  for  the  due  performance  of  the  several  agreements,  the 
parties  bound  themselves,  their  heirs  and  assigns  in  the  penal  sum  of 
five  hundred  dollars. 

This  agreement  was  signed  and  sealed  by  the  parties. 

On  that  occasion  the  plaintiff  executed  to  the  defendant's  wife  a 
mote  for  $250.  payable  on  or  before  the  expiration  of  ten  years  from 
said  date  and  also  ten  twenty  dollar  notes  payable  one  yearly  during 
the  same  period,  none  of  said  notes  bearing  interest.  The  plaintiff 
thereupon  entered  into  possession  of  the  whole  share  of  Mrs.  Kirby 
in  said  estate  of  her  father  and  has  so  continued  in  possession  for  his 
own  benefit  ever  since.  The  plaintiff  paid  the  defendant  one  of  said 
twenty  dollar  notes  yearly  for  six  years,  and  on  the  29th  of  August, 
1862,  paid  up  the  two  hundred  and  fifty  dollar  note  and  so  much  of 
the  seventh  twenty  dollar  note  as  was  in  proportion  to  the  year  it 
was  covering,  and  thereupon  the  defendant  and  his  wife  conveyed  to 
the  plaintiff  all  the  share  of  the  defendant's  wife  in  said  estate  of 
his  father  pursuant  to  the  stipulations  in  said  bond  or  covenant. 
And  at  the  same  time  the  residue  of  said  twenty  dollar  notes  was 
given  up. 
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The  plaintiff  then  testified  in  chief  against  the  objection  of  the 
defendant  that  the  two  hundred  and  fifly  dollar  note  was  given  for 
the  price  of  said  wife's  share  in  said  estate,  and  said  twenty  dollar 
notes  were  given  for  yearly  interest  on  the  two  hundred  and  fifty  dol- 
lar note  at  the  rate  of  eight  per  cent,  per  annum,  and  that  the  bar- 
gain on  the  occasion  of  giving  the  notes  and  the  execution  of  the 
bond  or  covenant,  was  that  the  plaintiff  should  pay  on  said  agreed 
price  interest  at  the  rate  of  eight  per  cent,  per  annum  until  he  should 
pay  said  price  and  take  a  conveyance  of  the  property  and  that  there 
was  no  other  consideration  for  the  twenty  dollar  notes. 

On  cross-examination  the  plaintiff  testified  that  he  raised  no  money 
from  the  defendant  on  loan  or  otherwise,  that  the  transaction  was  a 
real  business  one  for  the  purchase  of  said  property,  and  that  when- 
ever he  paid  the  notes  as  aforesaid  the  defendant  and  his  wife  were 
to  convey  the  property  which  was  all  they  were  to  do,  and  that  on 
such  payment  they  did  do  so.     The  plaintiff  then  rested. 

No  witness  except  the  plaintiff  was  examined.  No  claim  was 
made  that  the  transaction  was  any  cover  made  for  the  purpose  of 
taking  or  concealing  usury. 

The  defendant  thereupon  insisted  that  upon  this  evidence  the  ac- 
tion could  not  be  maintained.  And  the  court  so  decided,  and  di- 
rected a  verdict  for  the  defendant, — ^to  which  decision  the  plaintiflT 
excepted. 

Jeremiah  French  and  ff,  W.  Dana,  for  the  plaintiff,  maintained 
firsts  that  this  transaction  was,  upon  its  face,  usurious.  But  Beeond^ 
whatever  character  may  be  given  to  the  transaction  on  its  face,  the 
circumstances,  when  taken  in  connection  with  the  plaintiff's  evidence, 
if  true,  clearly  make  a  case  of  usury. 

The  plaintiff's  evidence  was  admissible.  It  did  not  vary,  add  to 
or  contradict  the  written  contract  between  the  parties.  It  only 
tended  to  prove  what  the  consideration  for  the  twenty  dollar  notes 
really  was.     This  is  always  proper,     1  Greenleaf 's  Ev.  §§  284,  304* 

This  evidence  made  out  a  case  of  usurious  payments. 

There  is  no  necessity  for  any  loan  of  money ;  the  usury  ia  complete 
when  a  money  debt  is  created  and  forebome  ;  and,  therefore,  where, 
as  in  this  case,  the  original  contract  by  which  the  debt  was  created 
is  for  the  purchase  and  sale  of  property^  it  is  as  much  usury  for  the 
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vendor  to  demand  and  receive  more  than  legal  interest  for  the  for- 
bearance of  sach  a  debt,  as  it  would  be  if  there  had  been  an  actaal 
lending  of  money.  Newkirk  v.  Bwrson^  21  Ind.  129,  see  Monthly 
Law  Reporter  for  February,  1864,  p.  228  ;  Crawford  v.  Johmon^  11 
Ind.  28,  19  U.  S.  Dig,  679,  §  26 ;  Fark^  v.  Bamabotton,  3  B.  <&  C. 
257,  10  E.  C.  L.  69  ;  Thompson  v.  Nesbil,  2  Rich.  73,  7  U.  S.  Dig. 
476,  §  12 ;  Ferguson  v.  Stilpheny  3  Oilman,  547,  7  U.  S.  Dig.  476, 
§  19 ;  Tyson  v.  Exeard,  3  Bar.  &  J.  109,  3  U.  S.  Dig.  613,  §  13  ; 
And  see  also  Carlis  v.  McLaughlin^  1  D.  Chip.  Ill,  and  Whipple  v. 
Powers,  7  Vt.  457. 

L.  F,  Wilbur  and  O.  F.  Edmunds,  for  the  defendant. 

The  agreement  between  the  parties  was  not  usurious. 

The  plaintiff's  evidence  does  not  characterize  the  trade  as  usuri- 
ous, taken  in  connection  with  the  bond  and  other  evidence.  Chit,  on 
Con.  6  Am.  Ed.  703-4 ;  Agricultural  Bank  v.  BisseU,  12  Pick.  586  ; 
Richards  v.  Brown,  Cowp.  770 ;  Morst  v.  Wilson,  4  T.  R.  356 ; 
Floyes  v.  Edwards,  Cowp.  118-5  ;  Marisset  v.  King,  1  Burr.  891. 

The  plaintiff's  evidence  ''  against  the  objection  of  the  defendant" 
was  inadmissible  as  it  tended  to  vary  the  agreement  as  expressed  in 
the  bond. 

It  should  be  a  joint  action  against  the  defendant  and  wife  to  ena- 
ble the  plaintiff  to  recover  the  usury  if  any. 

Kellogg,  J.  The  contract  out  of  which  the  alleged  usurious  in- 
terest in  this  case  arose  was  for  the  purchase  of  property  and  not  one 
of  borrowing  and  lending  money.  It  is  not  claimed  that  there  was 
any  loan,  but  it  is  insisted  that  there  was  an  agreement  for  the  sale 
of  the  property  at  the  price  of  two  hundred  and  fifty  dollars,  and 
that  the  ten  twenty  dollar  notes— of  which  one  was  payable  in  each 
year  successively  for  ten  years, — were  executed  for  the  forbearance 
of  the  agreed  price  of  the  property  for  that  period,  and  as  interest 
on  that  price  at  the  rate  of  eight  per  cent,  per  annum.  The  defend- 
ant's wife  was  a  sister  of  the  plaintiff,  and  the  property  purchased  by 
the  plaintiff  was  her  interest  or  share  in  the  estate  of  her  father. 
On  the  occasion  of  the  purchase,  an  agreement  under  seal  was  exe- 
cuted between  the  defendant  and  his  wife  on  the  one  part  and  the 
plaintiff  on  the  other,  in  which  the  defendant  and  his  wife  agreed, 
that,  on  the  payment  of  a  note  for  this  sum  of  two   hundred  and 
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fifty  dollars,  thej  will  coavej  to  the  defendant  a  farm  which  was 
part  of  the  property  purchased,  and  will  give  up  to  him  all  of  the 
ten  promissory  notes  then  remaining  unpaid ;  and  this  agreement 
also  contains  a  recital  that  the  consideration  of  the  note  for  two  hun- 
dred and  fiily  dollars  was  ^'  the  sum  which  the  plaintiff  was  to  pay 
for  the  said  farm."  This  agreement  does  not  determine  the  real 
character  and  suhstance  of  the  transaction,  so  that  the  alleged  usury 
can  he  said  to  be  exposed  on  the  face  of  the  instrument  Bes  ipsa 
non  loquitur.  If  the  twenty  dollar  notes  were  in  fact  executed  and 
received  for  the  yearly  interest  on  the  purchase  money  of  the  property, 
and  there  was  an  agreement  deferring  the  payment  of  this  purchase 
money  for  ten  years,  or  until  the  time  when  the  note  for  two  hun- 
dred and  fifty  dollars  became  payable,  then  they  were  clearly  usuri- 
ous. But  if  those  notes  constituted  a  part  of  the  purchase  money  of 
the  property,  or  if  they  were  in  good  faith  intended  by  the  parties  to 
represent  the  use  or  rent  of  the  property  while  occupied  by  the  plain- 
tiff before  he  became  entitled  to  a  conveyance  of  it  by  the  payment 
of  the  purchase  money,  then  they  should  be  regarded  as  being  free 
from  objection  on  the  score  of  usury,  and  as  containing  no  element 
of  illegality.  The  agreement  under  seal  is  consistent  with  either 
view  of  the  case,  and  the  determination  of  these  questions  must  rest 
on  extrinsic  evidence.  If  these  twenty  dollar  notes  were  executed 
for  the  yearly  interest  on  the  purchase  money,  the  transaction  must 
be  considered  as  usurious  on  its  face,  even  though  it  was  not  in- 
tended as  a  cover  for  the  purpose  of  taking  or  concealing  usury. 

By  directing  a  verdict  for  the  defendant,  the  county  court  pro- 
ceeded on  the  ground  that  there  was  no  evidence  tending  to  show  an 
existing  debt  from  the  plaintiff  to  the  defendant  and  his  wife,  and  the 
forbearance  of  such  debt  in  consideration  of  an  agreement  for  the 
payment  of  usurious  interest  on  it.  The  payment  of  the  note  for 
two  hundred  and  fifly  dollars  is  the  only  condition  precedent  to  the 
execution  of  the  deed  from  the  defendant  and  his  wife  to  the  plain- 
tiff, according  to  the  provisions  of  the  contract  under  seal,  but  this 
is  not  conclusive  in  respect  to  the  character  or  consideration  of  the 
twenty  dollar  notes.  The  plaintiff  testified  in  chief  that  the  two 
hundred  and  fifty  dollar  note  was  given  for  the  price  of  the  share  of 
the  defendant's  wife  in  her  father's  estate,  and  that  the  twenty  dollar 
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notes  were  given  for  yearly  interest  on  the  two  hundred  and  fifty 
dollar  note,  at  the  rate  of  eight  per  cent,  per  annum,  and  that  the 
bargain,  on  the  occasion  of  the  giving  of  the  notes  and  the  execution 
of  the  agreement  under  seal  was  that  the  plaintiff  should  pay  on  this 
agreed  price  interest  at  that  rate  until  he  should  pay  this  price  and 
take  a  conveyance  of  the  property,  and  that  there  was  no  other  con- 
sideration for  the  twenty  dollar  notes.  We  have  no  doubt  that,  under 
our  statute,  usury  may  exist  where  a  money  debt  is  created  and  for- 
borne by  the  agreement  of  the  parties,  even  though  there  may  be  in 
such  case  no  loan  of  money ;  and  we  regard  the  plaintiff's  testimony  ^ 
as  tending  to  show  the  creation  of  a  debt,  and  an  agreement  for  the 
forbearance  of  it  on  a  rate  of  interest  which  was  illegal.  This  tes- 
timony had  no  tendency  to  vary  the  contract  contained  in  the  agree- 
ment under  seal  in  respect  to  the  consideration  of  the  twenty  dollar 
notes,  or  to  contradict  that  agreement  in  any  particular,  and  waft 
dearly  admissible.  We  think  that  it  should  have  been  submitted  to 
the  jury ;  and,  on  this  ground  the  judgment  of  the  county  court  is 
reversed. 

It  is  objected  on  the  part  of  the  defendant,  that  this  action  should 
have  been  brought  against  himself  and  his  wife  jointly,  and  not 
against  himself  alone ;  but  we  think  that  this  objection  cannot  be 
sustained  without  assuming  the  existence  of  facts  which  do  not  ap- 
pear in  the  case.  The  defendant  appears  to  have  been  a  party  to  the 
original  contract  for  the  sale  of  the  property  to  the  plaintiff,  and  to 
the  agreement  under  seal,  and  also  to  have  received  the  money  which 
was  paid  by  the  plaintiff  on  the  notes,  and  that  money  may  still  re- 
main in  his  possession ;  and  no  fact  is  stated  which  has  any  tendency 
to  connect  his  wife  with  the  plaintiff's  cause  of  action  except  her 
interest,  originally,  in  the  consideration  of  the  notes  in  question. 
This  is  not,  of  itself,  sufficient  to  justify  the  conclusion  that  she  had, 
at  the  time  when  this  suit  was  commenced,  a  present  interest  in  the 
subject  matter  of  this  litigation  ;  and  there  is  no  evidence  tending  to 
show  that  she  ever  received  any  part  of  the  money  paid  by  the  plain- 
tiff to  her  husband  on  these  notes. 

Judgment  of  the  county  court  reversed,  and  a  new  trial  granted. 
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Asaignment.     Chancery,     Statute  of  Limitations.     Pleadings,     Costs. 

L.  being  insolreiit,  and  his  property  attached,  in  Febmary,  1849,  made  an  assifni- 
ment  of  all  his  attachable  property,  except  an  interest  in  western  land  of  nncer- 
tain  character  and  amonnt,  to  H.,  in  trn8t  for  the  benefit  of  certain  attaching 
creditors  therein  named.  At  the  same  time  he  ag;reed  upon  terms  of  composition 
and  settlement  with  the  creditors,  under  which  he  was  to  execute  certain  notes 
to  them  severally,  which  they  were  to  accept  in  discharjce  of  their  debts,  and 
were  to  discontinue  their  suits,  and  release  the  attachments,  and  L.  was  to  secure 
these  notes  by  an  assignment  of  his  property.  Said  assifcnment  was  made  in 
ftilfllment  of  this  agreement,  and  the  assignee  was  directed  to  sell  and  dispose  of 
the  property  assigned,  and  pay  these  notes  in  equal  proportions  out  of  the  pro- 
ceeds, as  far  as  Ainds  might  be  realized  fh>m  the  sales.  Held,  that  this  was  a 
general  assignment,  and  under  the  act  of  1843  void  as  against  creditors;  that  its 
character  as  an  assignment  was  not  affected  by  the  contract  of  composition  and 
settlement. 

There  being  an  express  resulting  trust  in  the  instrument  for  the  assignor,  without 
any  provision  to  pay  creditors  not  named  therein,  it  was  also  void  at  common 
law. 

Prior  to  the  assignment  a  creditor  of  the  assignor  not  named  therein,  had  com- 
menced a  suit  against  the  assignor  by  attachment  of  his  real  estate,  and  pending 
the  suit  assigned  his  debt  to  the  orator,  who  prosecuted  the  suit  until  1858,  when 
a  non>suit  was  entered  for  reasons  not  affecting  the  validity  of  the  debt,  and  im- 
mediately afterwards  a  new  suit  was  commenced  in  the  name  of  said  creditor 
against  L.  to  recover  this  debt,  and  all  the  real  estate  described  in  said  assign- 
ment remaining  unsold  was  attached  as  the  property  of  L.  In  November  fol- 
lowing L.  died,  and  the  orator  discontinued  his  suit  and  presented  his  claim  to 
the  commissioners  on  L.'s  estate,  which  was  allowed.  The  orator  then  brought 
a  I  till  in  chancery  against  the  assignee  and  the  administrators  of  L.'s  estate, 
praying,  in  substance,  among  other  things,  that  the  assignment  be  decreed  void 
as  against  the  orator,  and  that  his  debt  be  paid  out  of  the  assigned  property, 
with  interest  and  costs.  Held,  that  the  orator  cannot  be  regarded  as  having  as- 
sented to  the  assignment,  ner  is  his  claim  barred  by  the  statute  of  limitations; 
but  he  is  entitled  to  have  the  assignment  set  aside  for  his  benefit. 

Held,  that  the  subject  matter  of  the  bill  is  clearly  within  the  cognisance  of  a  conrt 
of  equity. 

Hdd,  that  the  creditors  provided  for  in  the  assignment  are  not  necessary  parties  to 
the  bill. 

Held,  that  the  assignment  is  not  void  as  to  other  persons  who  became  creditors  of 
L.  subsequently  to  the  making  of  it,  nor  is  it  to  be  set  aside  as  a  nullity  between 
the  parties  to  it. 


♦This  case  was  argued  at  the  January  Term,  1864;  present,  Ch.  J.  Folaxd,  and 
Judges  Aldis,  Babestt  and  Kblloog. 
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The  assignee  is  not  aniswermble  for  payments  made  under  the  assignment  before  the 
filing  of  the  orator's  bill,  nor  should  costs  be  charged  against  him;  and  he  should 
be  allowed  his  necessary  expenses  for  conyerting  into  money  that  part  of  the  as- 
signed property  "till  in  his  hands. 

Bill  in  Cbancert.  The  case  was  heard  at  the  September 
Term,  1863,  Pibbpoint,  J.,  presiding,  upon  the  bill  and  answer  of 
the  defendant  Hickok,  and  a  statement  of  facts  agreed  upon  by 
the  parties,  (all  of  which  are  sufficiently  set  forth  in  the  opinion  of 
the  court,)  and  the  court  pro  forma  ordered  and  decreed  that  as  to 
the  defendant  Hickok,  the  bill  be  dismissed,  and  that  he  recover  his 
costs.     From  this  decree  the  orator  appealed. 

Wires  d>  Shaw  and  E,  J,  Fhelps^  for  the  orator. 

The  assignment  was  void  as  against  the  orator.  1.  Under  the 
statute  of  1848,  then  in  force,  declaring  all  general  assignments 
Toid.  This  was  a  general  assignment  within  the  meaning  of  that 
statute.  It  was  by  an  insolvent  for  the  benefit  of  creditors,  and  cov- 
ered substantially  all  of  his  property.  Mussey  v.  Noyes  et  al.^  26 
Vt.  462  ;  Noyes  et  ah  v.  Hickok^  27  Vt.  86  ;  Bishop,  Smith  &  Co.  v. 
Hares  Trustees,  28  Vt.  73. 

2.  It  was  also  void  at  common  law,  as  containing  an  express  re- 
sulting trust  to  the  assignor,  without  providing  for  the  payment  of 
Linsley,  who  was  a  large  creditor,  or  of  other  creditors  not  named 
in  the  assignment.  Dana,  AdmW,  v.  LuU,  17  Vt.  390  ;  Goddard  v. 
Hapgood  &  Tr.,  25  Vt.  351. 

It  was  never  assented  to  by  Linsley  or  the  orator,  directly  or  im- 
pliedly. Camp  V.  Camp,  5  Coun.  300 ;  Stewart  v.  Spenser,  1  Cur- 
tis, 167. 

The  assignment  thus  void  will  be  set  aside  in  equity  for  the  benefit 
of  the  orator.  He  has  now  no  other  remedy,  as  the  death  of  Lovely 
dissolved  the  attachment.     Wakeman  v.  Orover,  4  Paige,  23. 

The  defendant  will  not  be  allowed  to  charge  as  against  the  orator, 
payments  made  under  the  assignment,  before  the  bringing  of  this 
bill.  Burrill  on  Assignments,  557 ;  Wakeman  v.  Orover,  4  Paige, 
23  ;  StewaH  v.  McMnn,  3  Watts  &  Serg't,  100 ;  Okie  v.  KeUy,  12 
Penn.  323  ;  Sietoart  et  al.  v.  Spencer,  1  Curt.  C.  C.  Rep.  167 ;  Ward 
et  ol.  V.  Lewis,  4  Pick.  518  ;  New  England  Bank  v.  Lewis,  8  Pick, 
120. 
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Nor  for  his  own  services  and  expenses  in  carrying  out  the  assiga- 
ment.     Eastings  et  al.  v.  Spencer^  1  Curt.  C.  C.  Rep.  504. 

Creditors  provided  for  under  assignment  not  necessary  parties. 
WaJceman  v.  Grover^  4  Paige,  23. 

Daniel  BohertSy  for  the  defendant  Hickok, 

The  conveyance  in  question  does  not  fairly  fall  within  the  rules 
applicable  to  voluntary  assignments  in  trust  for  creditors.  Burrill 
on  Assignments,  66,  320.  The  contract  which  preceded  it,  and 
other  facts  attending  the  transaction,  make  it  otherwise. 

If  thij9  could  be  regarded  as  an  assignment  falling  within  the 
statute  of  1843,  or  subject  to  the  statute  against  fraudulent  convey- 
ances, it  was  not  a  nullity,  but  only  voidable  by  a  creditor  not  assent^ 
ing,  through  proper  proceedings  at  a  proper  time.  Spencbb,  Ch.  J., 
in  Anderson  v,  Boberts^  18  Johns.  515 ;  Story,  J.,  in  Bean  v.  Smithy 
2  Mason,  252  ;  Roberts  on  Fraudulent  Conveyances,  422,  423  ;  Fax 
V.  Willis,  1  Manning,  (Mich.)  821 ;  MerriU  v.  Engleshy,  28  Vt.  150  ; 
Edwards  v.  MUchell,  1  Gray,  239. 

The  legal  validity  of  the  conveyance  should  be  tested  by  a  pro- 
ceeding at  law.  Bishop  et  al.  v.  Edrt's  Tr,^  28  Vt.  71 ;  Spenceb, 
Ch.  J.,  in  Anderson  v.  Boberts,  18  Johns.  515,  527  ;  Edwards  v.  MUch-- 
eU,  1  Gray  239. 

A  resort  to  chancery  is  not  allowable  in  a  case  of  this  kind,  at 
least  until  judgment  at  law  is  obtained.  BrinJcerhoff  v.  Brown^  4 
Johns.  Ch.  671  ;  Cropsey  v.  McKinney,  30  Barb.  47 ;  Fox  v.  WULiSy 
1  Manning,  (Mich.)  321 ;  Burrill  on  Assignments,  597  ;  Hastings  v. 
Belknap,  1  Denio,  190;  Higgins  v.  Armstrong,  2  Johns.  Ch.  144; 
Bice  V.  Barnard,  20  Vt.  479. 

The  probate  court  was  the  only  proper  tribunal  for  the  orator  to 
commence  proceedings  in,  Genl.  Stat.  ch.  52,  §43,  et  seq.;  CasweU 
V.  Caswell,  28  Maine,  232 ;  Adams  v.  Adams,  22  Vt.  50. 

The  creditors  named  in  the  conveyance  are  necessary  parties  to 
the  bill,  and  not  being  named  therein  the  bill  cannot  be  sustained. 
Burrill  on  Assignments,  p.  599,  citing,  Billups  v.  Sears,  5  Grattan, 
31,  and  Stout  v.  Eigbee's  Ex'r,  4  J.  J.  Marsh,  632. 

The  statute  of  limitations  bars  the  suit.  This  statute  applies  as 
well  in  equity  as  at  law.  Stamford  v.  TuiOe,  4  Vt.  82  ;  CoUard^s 
Adm*r  V.  Tyitle,  4  Vt.  491 ;  Tharp  v.  TJiarp,  15  Vt.  105. 
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Kbixogg,  J.  On  the  13th  February,  1849,  Noble  Lovely  exe- 
ented  an  instrumeDt  in  writing,  called  an  assignment,  to  the  defend- 
ant Hickok,  conveying  all  the  attachable  property  which  the  assignor 
then  had  in  this  state  or  elsewhere,  excepting  an  interest  in  western 
lands,  of  uncertain  character  and  amount,  in  trust  for  the  benefit  of 
certain  creditors  of  the  assignor,  eighteen  in  number.  All  of  the  at-* 
tachable  property  which  the  assignor  then  had  in  this  state  was  then 
under  attachment  on  writs  in  favor  of  these  creditors  severally,  and 
the  assignor  had  agreed  upon  terms  of  composition  and  settlement 
with  these  creditors,  under  which  he  was  to  execute  his  notes  to  them 
severally  for  fifty  cents  on  the  dollar  of  their  respective  debts,  pay- 
able  in  installments,  and  they  were  to  accept  these  notes  in  discharge 
of  their  debts,  respectively,  and  were  to  discontinue  the  suits  com* 
menced  on  these  debts,  and  to  release  the  attachments  made  in  those 
suits,  and  he  was  to  secure  the  payment  of  these  notes  by  an  assign- 
ment  of  all  his  property  to  the  defendant  Hickok  in  trust  for  the 
sole  use  and  benefit  of  these  creditors, — ^the  assignee  to  sell  and  dis- 
pose  of  the  property  and,  from  or  out  of  the  proceeds  of  the  sales, 
after  deducting  the  expenses  incident  to  the  trust,  to  pay  these  notes 
in  equal  proportions,  so  far  as  funds  might  be  realized  from  the 
sales.  Before  and  at  the  time  of  making  this  assignment.  Lovely 
was  indebted  to  Caleb  F.  Linsley,  of  the  city  of  New  York,  in  about 
the  sum  of  nine  hundred  dollars ;  and  Linsley  commenced  a  suit 
against  Lovely  to  recover  this  debt,  and,  in  this  suit,  the  real  estate 
of  Lovely  in  Burlington  was  attached,  prior  to  the  making  of  the 
assignment.  Subsequently,  Linsley  assigned  his  debt  against  Lovely 
to  the  orator  for  a  good  and  valuable  consideration,  and  this  suit  in 
favor  of  Linsley  against  Lovely  was  prosecuted,  first  by  Linsley, 
and  afterwards  by  the  orator,  until  the  September  Term  of  the  Chit- 
tenden County  Court,  in  1858,  when  a  nonsuit  was  entered  for  rei^ 
sons  not  affecting  the  validity  of  the  debt.  Lnmediately  afterwards 
a  new  suit  was  commenced  in  the  name  of  Linsley,  against  Lovely, 
to  recover  the  same  debt,  returnable  to  the  Chittenden  County  Court 
at  the  March  Term,  1859,  and,  in  this  suit,  all  of  the  real  estate 
described  in  the  assignment  executed  by  Lovely  to  Hickok  which 
then  remained  unsold  or  undisposed  of  was  attached  as  the  property 
of  Lovely.  On  the  14tb  November,  1858,  Lovely  died,  and  conunis* 
30 
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sioners  of  claims  against  his  estate  having  been  appointed,  this  last 
mentioned  suit  was  discontinued  under  the  statute.  The  orator  pre- 
sented the  claim  for  the  recovery  of  which  these  suits  in  favor  of 
Linslej  against  Lovely  were  commenced  to  the  commissioners  of 
claims  against  Lovely's  estate,  and  the  claim  was  allowed  at  the  sum 
of  $1526.87,  including  interest  to  the  8th  of  June,  1859,  in  the 
name  of  Linsley  as  claimant,  and  the  report  of  this  allowance  was 
duly  returned  to  the  probate  court.  It  is  not  questioned  that  the 
orator  is  the  rightful  assignee  of  this  claim,  and  is  entitled  to  the 
same  rights  and  remedies  in  respect  to  it  which  belonged  to  Linslej 
before  his  assignment  of  the  claim,  or  which  Linsley  himself  could 
enforce  if  he  were  living  and  had  not  assigned  the  claim ;  and  it  is 
admitted  that  the  estate  of  Lovely  is  insolvent,  and  that  nothing  has 
been  paid  on  account  of  this  debt  or  its  allowance.  The  orator's 
bill  alleges  that  Lovely  was  insolvent  when  he  made  his  assignment 
to  Hickok ; — ^that  Hickok  accepted  the  assignment,  and  received  un- 
der it  the  possession  of  all  the  assigned  property,  and  has  sold  and 
disposed  of  all  or  nearly  all  of  the  personal  property  and  of  a  large 
portion  of  the  real  estate  received  by  him  under  the  assignment,  and 
has  reduced  the  same  to  money ; — that  the  debt  due  from  Lovely  to 
Linsley  was  an  existing  and  valid  debt  at  the  time  when  the  assigo- 
ment  was  made  by  Lovely  to  Hickok ; — that  no  provision  for  the 
payment  of  this  debt,  or  any  part  of  it,  was  made  in  this  assignment, 
and  that  this  assignment  was  illegal,  fraudulent,  and  void  as  to 
Linsley  and  the  orator  and  all  other  creditors  of  Lovely  who  were 
not  provided  for  in  it ; — and  that  the  property  conveyed  by  the  as- 
signment justly  belongs  to  the  administrators  of  the  estate  of  Lovely 
for  the  benefit  of  creditors  having  claims  allowed  against  his  estate. 
And  the  orator  prays  that  this  assignment  may  be  decreed  to  be  void 
as  against  him,  and  may  be  set  aside  so  far  as  it  affects  his  right  of 
payment  out  of  the  assigned  property,  and  that  the  defendant  Hickok 
may  account  under  the  direction  of  the  court  for  all  of  the  assigned 
property  which  was  received  by  him,  and  the  proceeds  thereof,  and 
may  be  decreed  to  transfer  and  pay  over  to  the  administrators  of 
Lovely's  estate  the  same  or  so  much  thereof  as  will  be  sufficient  to 
pay  the  debt  due  to  the  orator  as  the  assignee  of  Linsley,  with  the 
interest,  and  tbe  co^ts  and  expenses  of  this  suit ;  and  th^t  the  ad* 
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ministrators  may  be  decreed  to  receive  the  funds  and  take  possession 
of  the  property,  and  pay  to  the  orator  the  amount  of  his  claim,  in- 
terest, and  costs  out  of  the  same,  or  that  the  defendants  be  decreed 
to  dispose  of  the  property  and  assets,  and  the  proceeds  thereof,  ac- 
cording to  law,  and  to  permit  the  orator  to  share  or  participate 
therein,  and  to  be  paid  out  of  the  same,  as  in  justice  and  equity  he 
may  be  entitled  in  the  judgment  of  the  court.  The  cause  stood  for 
hearing,  and  was  heard,  on  the  bill,  answer  of  the  defendant  Hickok, 
and  a  statement  in  writing  of  facts  agreed  on  by  the  parties. 

The  first  and  principal  question  in  this  case  relates  to  the  charac- 
ter of  the  assignment  by  Lovely  to  the  defendant  Hickok,  and  its 
validity  as  against  the  right  of  Linsley,  now  represented  by  the  ora- 
tor. It  is  admitted  that  the  assignment  comprised  all  the  attachable 
property  of  Lovely  in  this  state  or  elsewhere,  except  an  interest  in 
western  lands  of  uncertain  character  and  amount ;  and,  considering 
the  instrument  by  itself,  it  can  be  regarded  in  no  other  light  than  as 
a  trust  assignment  for  the  benefit  of  creditors.  It  contains  the  usual 
provisions  authorizing  the  assignee  to  dispose  of  the  assigned  prop- 
erty, and  to  distribute  the  proceeds  among  certain  creditors  in  pro- 
portion to  the  amount  of  their  claims,  and  also  an  express  provision 
that  the  assignee  shall  hold  all  of  the  property  which  shall  come  into 
his  possession  under  the  assignment  in  trust  for  the  benefit  of  those 
creditors.  The  act  of  1843,  which  was  in  force  when  this  assign- 
ment was  executed,  provides  that  ^^  all  general  assignments  made 
by  debtors  for  the  benefit  of  creditors  shall  be  null  and  void  as 
against  the  creditors  of  said  debtors."  (C.  S.,  p.  890,  §  6.)  In 
Muney  et  al.  v.  Noyes  et  aZ.,  26  Vt.  462,  it  was  said  by  Redfield, 
Ch.  J.,  that  ^'  the  term  general,  as  applied  to  assignments,  does  not 
have  reference,  probably,  so  much  to  the  proportion  of  creditors  as 
to  the  proportion*  of  property,"  and,  in  that  case,  the  principle  was 
recognized  that  if  the  assignment  included  suhatantially  all  of  a 
debtor's  property,  in  trust  for  the  benefit  of  his  creditors^  it  should  be 
treated  as  being  a  general  assignment  within  the  sense  and  meaning 
of  the  statute.  The  same  principle  was  recognized  and  re-affirmed 
in  Noyes  db  Co.  v.  Eiclcoky  Trustee  of  Dow,  27  Vt.  36,  and  in  Bishop^ 
Smith  S  Co.  V.  Trustees  of  HaH,  28  Vt.  71.  When  the  whole  of  the 
d^btor^s  attachable  property  is  included  in  the  assigxim^iiti  i|n4  t|i9 
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itfeignment  is  made  in  trust  for  the  benefit  of  creditors,  the  case  is 
brought  within  the  rule  of  these  decisionsi  and  the  character  of  the 
instrument  is  determined  as  that  of  a  general  assignment  which,  bj 
the  act  referred  to,  is  declared  to  be  void  as  against  creditors ;  and 
we  regard  the  assignment  in  this  case  as  being  dearlj  of  that  char* 
acter*  We  also  regard  it  as  being  void  at  common  law  by  reason  of 
the  express  resulting  trust  for  the  assignor  which  is  declared  in  tha 
fourth  section  of  the  declaration  of  trust.  That  section  provides  thai 
*'  if  any  money  or  other  property  remains  in  the  possession  of  the 
trustee,  after  payment  of  expenses  and  the  creditors  as  above  set 
forth,  the  same  shall  be  the  property  of  said  Lovely,  and  shall  be 
conveyed  to  him  by  said  trustee."  There  was  no  provision  in  the 
instrument  for  the  payment  of  the  debts  due  from  Lovely  to  Linsley 
and  the  other  creditors  not  named  in  the  assignment,  and  the  result- 
ing trust  in  favor  of  Lovely  contained  in  this  section  of  the  declara- 
tion of  trust  is  not  an  implied  but  an  express  trust*  A  reservation 
of  the  residuum  to  the  assignor  without  providing  for  all  of  the  cred- 
itors before  that  residuum  is  to  be  paid  to  the  assignor  renders  the 
assignment  void.  Dana^  Adm\  v.  Lully  17  Vt.  390 ;  Ooddard  v» 
Hapgood  db  IHutees^  25  Vt.  851.  This  assignment,  then,  on  its  face, 
must  be  regarded  as  invalid  as  against  the  creditors  of  the  assignor. 
But  it  is  claimed  on  the  part  of  the  assignee  that  the  contract  be- 
tween Lovely  and  those  of  his  creditors  who  were  provided  for  under 
it,  and  the  other  facts  attending  the  transaction,  are  to  be  considered 
in  determining  the  real  character  of  the  instrument*  That  contract 
was  an  agreement  for  a  composition  and  settlement  of  the  debts  then 
due  from  Lovely  to  these  creditors  on  certain  specijGied  terms,  and  it 
was  a  part  of  those  terms  that  this  instrument  of  assignment  should 
be  executed.  Both  the  contract  and  the  assignment  bear  the  same 
date,  and  seem  to  have  been  executed  at  the  same  time ;  but  the  as- 
signment makes  no  reference  to  the  contract,  and  it  stands  as  a  com- 
plete and  perfect  instrument  by  itself,  having  every  element  of  an 
assignment  in  trust  for  creditors,  and  its  essential  character  was  not 
affected  because  it  was  preceded  by,  or  was  cotemporaneous  with,  a 
contract  made  by  Lovely  with  the  creditors  who  were  to  be  benefitted 
by  it  for  a  composition  and  settlement  of  the  debts  which  he  was 
tbei)  pwing  them.    Each  instrument  was  executed  for  %  distinipt  por- 
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pose,  and  there  is  no  occasion  to  go  beyond  the  text  Of  either  to  d^ 
termine  its  legal  character  and  effect.  The  agreement  for  the  com- 
position and  settlement  of  the  debts  did  not,  therefore,  give  anj  othef 
or  different  character  to  the  assignment  than  that  which  the  assign^ 
ment  would  be  considered  as  having  when  standing  by  itself. 

If  this  assignment  was  void  as  to  the  orator's  assignor,  who  was 
a  creditor  of  Lovely,  the  orator  is  entitled  to  have  it  set  aside  for  his 
benefit,  nnless  he  has  by  some  act  assented  to  it,  or  has  become 
bured  by  the  statute  of  limitations.  The  attachment  of  the  real 
estate  of  Lovely  on  the  first  snit  in  ftivor  of  Linsley  against  him  was 
prior  to  the  execution  of  the  assignment  by  Lovely  to  Hickok,  and 
the  assignment  was  consequently  subject  to  the  lien  of  that  attach^ 
ment.  As  this  lien  of  the  attachment  was  the  superior  lien  on  the 
property  attached,  Linsley  had  no  occasion  to  interfere  with  the  as* 
tfignment  so  long  as  the  attachment  was  pending.  His  prosecution 
of  the  suit  did  not  indicate  a  purpose  to  resist  the  assignment,  be» 
cause  the  assignment  was  no  obstacle  to  the  enforcement  of  his  lien 
by  the  attachment  whenever  he  should  recover  his  judgment.  A 
prosecution  of  the  suit  under  such  circumstances  would  indicate  no 
more  than  a  purpose  to  pursue  the  lien  by  the  attachment.  That 
Linsley  never  assented  to  the  assignment  is  very  certain,  for  the  an» 
ffwer  of  Hickok  says  that  he  (Linsley,)  was  informed  of  the  terms 
of  the  assignment  and  of  his  opportimity  to  become  a  party  to  the 
arrangement  by  signing  the  agreement  for  the  composition  imd  set* 
tlement  of  the  debts  against  Lovely,  and  to  take  his  share  with  the 
.  creditors  under  the  assignment,  but  that,  instead  of  doing  this,  he 
chose  to  rely  upon  and  pursue  the  prior  lien  which  he  had  acquired 
mider  hifl  attachment.  It  also  appears  from  the  answer  of  Hickok 
that  the  suit  in  which  that  attachment  was  made  was  contested  on 
the  ground  that  it  was  brought  before  the  maturity  of  the  debt 
sought  to  be  recovered  in  it ;  and  it  is  agreed  by  the  parties  that 
ther«  were  three  jury  trials  in  that  suit,  one  verdict  having  been 
rendered  in  favor  of  the  plaintiff  and  two  in  favor  of  the  defendant, 
of  which  the  last  was  set  aside  by  the  supreme  court|  and  that  the 
evidettoe  in  respect  to  this  ground  of  defence  Was  conflicting.  The 
entry  of  the  nonsuit  in  that  suit  clearly  resulted  from  a  canse  not  a^ 
fecting  the  validity  of  l^e  ciaitn  embraced  in  the  suit,  inaamueh  ai 
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the  orator  immediately  commenced  a  new  suit  in  the  name  of  Lins- 
lej  against  Lovely  to  collect  the  same  debt,  and,  in  this  second  soit, 
all  the  real  estate  then  in  the  possession  of  Hickok  as  the  assignee 
of  Lovely,  remaining  undisposed  of,  was  attached,  but  this  suit  was 
discontinued,  agreeably  to  the  provisions  of  the  statute,  on  the  de* 
cease  of  Lovely  and  the  appointment  of  commissioners  to  aUow 
claims  against  his  estate,  and  the  claim  on  which  the  suit  was  com- 
menced was  presented  by  the  orator  in  the  name  of  Linsley  to  the 
conmiissioners  and  allowed  against  Lovely's  estate.  Up  to  the  time 
when  the  first  suit  was  terminated,  the  assignment  was  subject  to  the 
attachment  and  prior  lien  of  Linsley  in  that  suit,  but  when  the  al>- 
tachment  in  the  second  suit  was  made,  this  relation  was  changed, 
and  the  right  acquired  by  the  attachment  became  a  right  which  was 
adversary  or  hostile  to  that  which  resulted  from  the  assignment. 
The  second  attachment  was  a  distinct  notice  from  the  orator  to  the 
defendant  Hickok  that  the  orator  intended  to  pursue  the  attached 
property  in  defiance  of  and  notwithstanding  the  assignment,  but  it 
cannot  be  regarded  as  a  notice  that  he  intended  to  rely  upon  or  claim 
anything  except  the  property  which  was  attached ;  and  it  did  not  in- 
dicate any  purpose  on  his  part  to  interfere  with  the  assignment  in 
any  other  particular.  We  find  no  ground  to  claim  that  either  Lins- 
ley or  the  orator  ever  assented  to  or  recognized  this  assignment  as  a 
valid  transfer  of  Lovely's  property.  On  the  contrary,  both  ai^)ear 
to  have  resisted  and  denied  the  validity  of  the  assignment  whenever 
there  was  any  occasion  calling  on  them  to  do  so.  The  debt  allowed 
in  the  name  of  Linsley  against  the  estate  of  Lovely  still  remains  an 
existing  debt  due  to  the  orator  as  Linsleys  assignee,  and  is  a  valid 
claim  against  Lovely's  estate,  and  the  assigned  property  now  re- 
maining in  the  hands  of  Hickok  is,  as  to  the  orator's  right,  to  be 
treated  as  the  property  of  Lovely's  estate.  The  debt  and  this  as- 
signed property  being  botli  in  existence,  as  admitted  by  the  answer, 
the  remedies  which  the  orator,  as  the  assignee  of  Linsley,  is  entitled 
to  pursue  and  enforce  for  the  purpose  of  collecting  the  debt  are  not 
barred  by  the  statute  of  limitations,  or  affected  by  the  lapse  of  time. 
The  utmost  that  can  be  claimed  iti  behalf  of  the  defendant  Hickok 
in  this  respect  is  that  the  assignment  should  be  treated  as  valid  in 
respect  to  all  which  was  done  by  him  under  it  prior  to  the  making 
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of  the  attachment  in  the  second  sait,->— that  attachment  being  the  first 
act  in  the  name  or  right  of  Linslej  indicating  a  purpose  to  call  in 
question  or  test  the  validity  of  the  assignment. 

The  subject  matter  of  the  orator's  bill  is  clearly  within  the  cogni- 
zance of  a  court  of  equity,  unless,  as  is  claimed  on  the  part  of  the 
defendant,  the  statute  has  vested  an  exclusive  jurisdiction  in  such 
cases  in  Uie  probate  court.  In  respect  to  this  part  of  the  case,  it  is 
to  be  considered  that  the  matter  has  now  become  one  of  a  purely 
equitable  nature, — ^the  legal  remedies  against  the  assigned  property 
by  attachment  and  execution  falling  on  the  decease  of  Lovely  and 
the  appointment  of  commissioners  of  claims  against  his  estate,  and 
being  no  longer  available  to  the  orator, — and  that  the  court  of  chan- 
cery has  adequate  means  to  give  full  redress  to  the  orator  and  to  all 
interested  in  the  assigned  property.  The  jurisdiction  of  the  probate 
court,  on  the  contrary,  is  specific  and  limited.  That  court  is  au- 
thorised by  the  statute,  on  application  for  that  purpose,  to  grant  a 
license  to  the  administrator  of  a  deceased  person  to  sell  and  convey 
real  estate  previously  conveyed  by  the  deceased  by  a  conveyance 
which  is  void  as  to  creditors,  when  the  estate  so  conveyed  by  the  de- 
ceased would  in  his  lifetime  have  been  liable  to  attachment  or  the 
levy  of  an  execution  by  a  creditor  for  the  purpose  of  making  up  any 
deficiency  of  assets  in  the  hands  of  such  administrator  to  pay  the 
debtK  of  the  deceased ;  but  it  has  no  jurisdiction  or  control  over  such 
property  beyond  this  specific  purpose.  It  has  no  power  to  adjust 
any  equities  arising  under  the  conveyance,  and  especially  under  a 
conveyance  like  the  assignment  in  this  case,  and  there  is  nothing  in 
the  statute  provisions  applicable  to  this  subject  which  would  imply 
that  this  remedy  was  intended  to  be  exclusive.  Those  provisions 
merely  furnish  a  mode,  but  not  the  exclusive  mode,  of  subjecting 
such  property  to  administration  in  the  probate  court,  and  do  not 
derogate  from,  or  affect,  the  general  jurisdiction  of  the  court  of  chan- 
cery over  the  same  subject  matter. 

It  is  claimed  on  the  part  of  the  defendant  that  the  creditors  pro- 
vided for  in  the  assignment  made  by  Lovely  to  Hickok  are  necessary 
parties  to  the  orator's  bill,  and  that  the  bill  cannot  be  sustained 
without  making  them  parties.  This  objection  is  not  taken  by  de- 
murrer or  plea  nor  made  in  the  answer,  and  might  be  disregarded  for 
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this  reason.  1  Danieira  Ch.  Pr.  (Perkins'  third  Am.  Edit)  28S, 
note  2.  The  whole  subject  of  the  controversy  in  this  case  arises  out 
of  the  acts  of  the  immediate  parties  to  the  assignment,  and  the 
equity  of  the  orator  does  not  necessarily  depend  on  the  quesdon 
whether  the  debts  due  from  Lovely  to  those  creditors  were  valid  or 
not.  The  assignment  made  by  Lovely  was  void  as  to  the  creditors 
not  provided  for  in  if.,  even  though  the  debts  secured  by  it  were  valid 
and  binding  obligations  against  him ;  and,  for  this  reason,  it  is  not 
necessary  to  determine  whether  those  debts  were  valid  or  not.  In 
Waheman  v.  Orover  et  aL,  4:  Paige's  Ch.  23,  it  was  held  that  where 
a  judgment  creditor  is  acting  in  hostility  to  an  assignment  of  the 
debtor's  property,  it  is  not  necessary  for  him  to  make  the  creditors 
whose  claims  are  provided  for  in  the  assignment  parties  to  a  suit  to 
eei  aside  the  assignment  as  fraudulent,  and  that  it  is  sufficient  in  a 
suit  for  that  purpose  to  make  the  alleged  fraudulent  assignors  and 
assignees  parties.  If  the  ground  of  relief  relied  on  by  the  orator 
can  be  established,  the  creditors  provided  for  in  the  assignment  have 
no  right  to  the  assigned  property ;  and  it  is  sufficient  to  bring  before 
the  court  such  parties  as  are  capable  of  litigating,  and  bound  to  liti- 
gate, in  respect  to  the  matter  in  controversy.  It  follows,  therefore, 
that  the  creditors  provided  for  by  the  assignment  in  question  are  not 
n  ecessary  parties  to  this  suit,  and  that  this  objection  ought  not  to  be 
snstained. 

For  the  reasons  already  stated,  this  assignment  must  be  dedarod 
TOid  as  against  the  orator,  who  represents  the  right  of  a  creditor  of 
Lovely,  the  assignor,  at  the  time  when  it  was  made,  and  the  orator 
is  entitled  to  the  benefit  of  his  diligence ;  but  it  is  not  to  be  treated 
as  void  as  to  the  other  persons  who  became  creditors  of  Lovely  sub- 
sequently to  the  making  of  it,  nor  is  it  to  be  set  aside  as  a  nullity 
between  the  parties  to  it  Henrigues  v.  HoMj  2  Edw.  Ch.  120, 123 ; 
Bunill  on  Assignments,  p.  546.  While  declaring  the  assignment 
void  as  against  the  right  of  the  orator,  we  do  not  think  thai  he 
dbould  be  allowed  to  compel  the  defendant  Hickok  to  account  for  so 
vuak  of  the  assigned  property,  or  the  proceeds  thereof,  as  had  been 
appropriated,  agreeably  to  its  terms,  towards  the  payment  of  tbe 
creditors  provided  for  by  it  before  the  commencement  of  this  suit. 
Ibe  attaWhment  in  tiie  second  suit  at  law,  above  mentioned^  was 
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made  on  the  real  estate  of  Lovely  then  in  the  hands  of  Hiekok  as 
assignee  and  remaining  undisposed  of.  This  attachment  was  notice 
to  Hiekok  that  the  orator  intended  to  resort  to  the  particular  prop- 
erty which  was  attached  for  the  purpose  of  satisfying  his  debt  against 
Lovely,  but  it  was  not  a  notice  that  he  intended  to  resort  to  any 
property  which  was  not  included  in  the  attachment,  nor  did  it  indi- 
cate any  purpose  on  his  part  to  interfere  with  the  assignment  in  r^ 
apect  to  any  other  property  except  that  which  was  covered  by  the 
attachment.  This  notice  was  the  first  notice  to  Hiekok  of  the  orar 
tor's  purpose  to  call  in  question  the  validity  of  the  assignment.  The 
property  included  in  this  attachment  remained  in  the  possession  g£ 
Hiekok  at  the  time  of  the  commencement  and  filing  of  the  orator's 
bill,  and  it  is  this  property  only  which  the  orator  is  in  equity  entitled 
to  have  appropriated  to  the  payment  of  his  debt.  As  Hiekok  sfH 
pears  to  have  made  a  full  and  fair  disclosure  in  respect  to  his  pro- 
ceedings under  the  assignment,  and  as  nothing  appears  in  the  caee 
which  is  calculated  to  impeach  his  good  faith  in  those  proceedings, 
be  should  not  be  held  answerable  for  payments  made  by  him  under 
the  assignment  before  he  received  notice  of  the  orator's  purpose  to 
assail  it.  He  should,  consequently,  be  allowed,  in  the  taking  of  the 
account,  for  all  such  payments  made  before  the  filing  of  the  orator's 
bill,  and  also  for  his  necessary  expenses  in  converting  into  money 
that  part  of  the  assigned  property  which  now  remains  in  his  posses- 
sion ;  and,  for  the  same  reason,  no  costs  should  be  allowed  against 
him.  In  respect  to  the  property  now  remaining  in  his  hands  as  the 
assignee  of  Lovely,  the  creditors  provided  for  by  the  assignment 
have  no  rights  except  such  as  must  yield  to  the  superior  right  of  the 
orator ;  and,  as  it  does  not  appear,  and  is  not  claimed,  that  there 
are  any  other  creditors  of  Lovely  except  those  who  became  such  af- 
ter the  assignment  was  made,  the  orator  is  entitled  to  a  decree  which 
will  secure  the  specific  and  exclusive  application  of  the  property,  or 
its  proceeds,  to  the  payment  of  his  debt. 

The  decree  of  the  chancellor,  pro  forma  dismissing  the  orator's 
bill  with  costs  to  the  defendant  Hiekok  is  reversed,  and  the  cause  will 
be  remitted  to  the  court  of  chancery  with  directions  to  enter  a  de- 
cree setting  aside  the  assignment  from  Lovely  to  Hiekok,  mentioned 
in  the  orator's  bill,  as  being  void  only  as  against  the  orator,  who  is 
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the  assignee  and  representative  of  the  rig^t  of  Linslej,  and  refer* 
ring  the  case  to  a  master  to  take  an  account  of  the  amount  due  to 
the  orator,  as  such  assignee  and  representative  of  the  right  of  Lins- 
lej, on  the  claim  allowed  in  the  name  of  Linslej  against  the  estate 
of  Lovelj,  as  mentioned  in  the  bill,  and  for  interest  thereon,  and  also 
an  account  of  the  assigned  property  and  effects,  and  the  proceeds  of 
the  same,  in  the  possession  of  Hickok,  and  held  by  him  under  and 
by  virtue  of  the  assignment,  after  allowing  him  for  all  payments 
made  previous  to  the  commencement  of  this  suit  to  the  creditors  of 
Lovely  who  were  provided  for  in  the  assignment,  and  his  necessary 
expenses  and  disbursements  in  collecting  or  converting  the  assigned 
property  into  money ;  and  the  master  is  to  allow  interest  as  shall  be 
just,  and  also  to  tax  the  orator's  costs  in  this  suit ;  and  on  the  coming 
in  of  the  master's  report,  a  decree  is  to  be  entered  that  the  defendant 
Hickok  shall  pay  or  deliver  over  to  the  administrators  of  the  estate 
of  Lovely,  the  other  defendants,  the  proceeds  of  the  assigned  prop- 
erty so  found  remaining  in  his  possession  as  aforesaid,  or  so  much 
thereof  as  will  be  sufficient  to  pay  the  debt  due  from  the  estate  of 
Lovely  to  the  orator  as  the  assignee  and  representative  of  Linsley, 
with  the  interest,  and  the  costs  of  this  suit,  and  that  the  administra- 
tors of  the  estate  of  Lovely  shall  receive  the  same  from  the  defend- 
ant Hickok,  and  pay  the  same  over  to  the  orator  to  be  applied  on 
account  and  in  payment  of  his  debt,  interest,  and  costs,  agreeably 
to  the  prayer  of  the  orator's  bill ;  and  no  costs  are  to  be  allowed 
against  the  defendant  Hickok. 

The  title  At  the  head  of  the  above  case  should  have  been  Louis  F.  Trxkassoit  v. 
Jaxbs  W.  Hioxok,  and  the  AdmLtdttraton  of  Noblb  Lovslt's  JBKofe. 
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Paschal  Mh^lbb  v,  Horace  Litingston. 

Jwrisdidian, 

Where  on  the  face  df  the  plaintiff's  declaration  the  conntj  conrt  had  Jaritdiction, 
bat  apon  his  own  evidence  it  appeared  that  his  demand  had  been  reduced  bjr 
payment  to  ilftj-siz  dollars,  it  was  held,  that  this  conrt  had  not  orighial  Jnris- 
dictlon. 

General  Assumpsit.  Fleas,  the  general  issue,  pajment  and 
set-off. 

The  defendant  moved  to  dismiss  the  action  on  the  ground  that  the 
county  court  had  not  jurisdiction.  The  court  at  the  April  Term, 
1864,  Aldis,  J.,  presiding,  pro  forma,  overruled  the  motion, — ^to 
which  the  defendant  excepted.  The  facts  are  set  forth  in  the  opinion 
of  the  court. 
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J91  S,  Boyce^  for  the  defendant,  cited  Strong  v.  McGonndl^  10  Vt. 
231 ;  Chdlis  y.  Woods,  11  Vt.  466  ;  Hair  v.  BeU,  6  Vt.  35  ;  SievmM 
V.  Howe,  6  Vt.  572 ;  Thompson  v.  Colony,  6  Vt.  91 ;  jBonfc  o/  BtO- 
land  V.  Cramtonj  28  Vt.  330- 

if.  ^ttcA;,  for  the  plaintiff,  cited  CooUy  v.  Aiken,  15  Vt.  322 ; 
Stanley  v.  Barker  et  al,  25  Vt.  507 ;  ffaU  v.  WadevooHh,  28  Vt.  410  ; 
Stafford  v.  Bichardson,  13  Vt.  224  ;  fVtrmcr*  if.  F.  Ins.  Co.  v.  Jfor- 
shaU,  29  Vt.  23. 

Barrett,  J.  By  the  contract  which  was  the  basis  of  the  plaintiff's 
cause  of  action,  he  was  to  have  of  the  defendant  $150.  for  erecting 
certain  buildings,  which  he  did  erect  according  to  the  contract.  Sixty 
dollars  was  to  be,  and  was,  paid  during  the  progress  of  the  work ;  and 
forty  dollars  was  to  be  paid  in  cabinet  ware  on  request ;  and  the 
same  was  so  paid,  soon  after  the  plaintiff  had  completed  bis  work 
for  the  defendant,  and  before  this  suit  was  brought.  The  remaining 
fifty  dollars  was  to  be  paid  within  sixty  days  after  the  completion  of 
said  work.  This  action  was  brought  to  recover  that  fifty  dollars, 
and  six  dollars  and  seventy-five  cents  for  extra  work.  This  all  ap» 
peared  from  the  plaintiff's  evidence,  in  the  opening  of  his  case. 
Whereupon  the  defendant  moved  to  dismiss  the  action  for  want  of 
original  jurisdiction  in  the  county  court,  to  which  the  suit  was 
brought.  The  motion  was,  pro  forma,  overruled.  The  only  ques- 
tion is  upon  the  action  of  the  county  court  in  overruling  that  mo- 
tion ;  and  this  stands  upon  the  state  of  the  case  at  the  time  said 
motion  was  made,  and  unaffected  by  the  result  of  the  trial  that  pro- 
ceeded under  the  pleadings. 

The  declaration  was  ind^itatus  assumpsit  for  work  and  labor,  and 
the  other  general  counts,  alleging  damages  in  the  sum  of  five  hun- 
dred dollars. 

On  the  face  of  the  declaration  the  county  court  had  jurisdiction. 
But  this  is  not  conclusive  of  the  question  of  jurisdiction. 

In  the  action  of  book  account,  and  in  actions  on  promissory 
noteS)  the  statute  arbitrarily  prescribes  the  criterion  of  jurisdiction. 
In  other  cases  it  is  left  to  depend  on  the  maitter  in  demand.  In  tha 
great  variety  of  cases  that  have  involved  the  question  of  jurisdiction 
there  have  been  expressions  in  the  published  opinions,  and  perhaps 
there  have  been  decisions,  which  seem  to  be  incongruousi  if  not  ( 
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flicting.  Still  upon  the  whole  there  aeems  to  be  a  pretty  well  de- 
fined line  of  principle  and  adjudication  to  guide  in  the  decision  of 
the  present  case. 

What  is  the  meaning  of  ^'matter  in  demand,"  as  used  in  the  stat* 
ute  ?  It  seems  to  us  to  be  properly  answered  in  legal  phrase,  by 
saying,  it  is  the  plaintiff's  cause  of  action, — or,  in  other  words,  it  is 
the  claim  which  the  plaintiff  brings  his  suit  for  the  purpose  of  en- 
forcing. This  of  course  is  not  measured  and  limited  by  the  amount 
of  ultimate  recovery ;  but  may  be  extended  to  what,  upon  the  cause 
of  action  set  forth  and  the  eyidence  offered  by  the  plaintiff,  may 
constitute  the  ground  and  extent  of  his  claim.  In  many  cases  that 
ground  and  that  extent  of  claim  may  turn  out  to  be  much  less  than 
the  plaintiff  and  hia  counsel  supposed,  either  because  the  court  should 
take  a  different  view  of  the  law,  as  to  what  constitutes  a  right  of 
action,  or  as  to  the  legal  character  and  quality  of  the  evidence  relied 
upon  to  support  such  right  of  action,  or  as  to  the  rule  and  measure 
of  open  and  unliquidated  damages.  It  is  with  reference  to  such 
cases  that  the  judges  have  discoursed  upon  good  faith  in  bringing  the 
suit,  as  operating  in  favor  of  upholding  jurisdiction.  In  such  cases, 
if,  upon  the  plaintiff's  theory  of  his  case^  the  court  would  have  juris- 
diction, then  it  is  said  that,  if  the  pUintiff  in  good  faith  brings  his 
suit  in  the  county  court,  he  is  permitted  to  remain  there  and  litigate 
his  claim  and  right.  This  is  well  illustrated  by  several  cases  in  our 
own  reports, — particularly  in  actions  sounding  in  torty  when  dam- 
ages beyond  the  value  of  the  property  in  question  are,  within  the 
province  of  the  law,  permissible  to  be  recovered.  The  case  of 
Brainard  v.  Austin^  17  Vt.  650,  (an  action  of  assumpsit,)  well  illus- 
trates it ;  and  what  we  regard  as  the  true  rule,  and  the  good  sense 
of  the  law,  is  clearly  stated  by  Judge  Hebard  in  the  opinion  in  that 
case.     See  p.  653. 

In  Southwick  ei  oZ.  v.  Merrill,  8  Vt.  320,  Ch.  J.  Pabntiss  states,  what 
we  still  regard  as  sound  and  unrepealed  law,  that,  ^^when  the  want  of 
jurisdiction  appears  from  the  face  of  the  writ,  the  defendant  may 
avail  himself  of  the  objection  by  plea ;  but  when,  from  the  writ,  the 
court,  prima  facie^  has  jurisdiction,  but  it  appears  on  trial,  from  the 
plaintiff's  own  showing,  that  his  debt  or  demand  is  not  of  sufficient 
amoupt  to  give  the  coiurt  jurisdiction,  the  course  is  to  disiaisa  the 
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action  on  motion.  Sach  has  always  been  tlie  practice ;  and  if  it  did 
not  prevail,  it  would  be  in  the  power  of  the  plaintiff  to  give  the 
court  jurisdiction,  in  evasion  of  the  statutes,  in  any  case,  by  merely 
declaring  for  or  demanding  a  sum  exceeding  one  hundred  dollars. 

The  decision  of  the  case,  and  the  views  presented  by  Ch.  J.  Bed- 
field,  in  Stanley  v.  Barker^  25  Vt.  507,  are  in  consonance  with  the 
cases  above  cited,  and  with  what  we  have  said  on  this  subject. 
That  was  a  case  involving  doubt  as  to  the  extent  of  the  plaintiff's 
right.  In  one  view  which  might  honestly  be  taken,  the  case  was 
within  the  jurisdiction  of  the  county  court.  In  another  view  it  was 
not.  Judge  Redfield  is  not  to  be  understood  as  placing  the  matter 
of  jurisdiction  upon  the  sole  ground  of  good  faith.  Other  elements 
must,  in  his  opinion,  conspire — such  as  the  statute  specially  requires. 

So  the  matter  is  presented  by  Judge  Benhett,  in  Ball  v.  WatU^ 
worthy  28  Vt.  410.  He  says,  ^^  there  is  nothing  in  the  case  to  show 
any  bad  faith  in  bringing  this  suit  originally  to  the  county  court. 
That  court  has  apparent  jurisdiction  on  the  face  of  the  process ;  and 
though  the  referee  finds  that  the  largest  sum  which  the  plaintiff 
could  have  expected  to  recover  for  principal  was  less  than  one  hun- 
dred dollars,  yet  when  the  claims  were  adjusted  the  amount  of  prin- 
cipal and  interest  exceeded  one  hundred  dollars.  The  plaintiff  might 
well  have  apprehended  that  such  would  be  the  fact  when  he  com- 
menced his  suit." 

In  the  light  of  the  statute,  and  of  the  adjudged  cases,  we  think  it 
entirely  clear  that  the  county  court  had  not  jurisdiction  of  the  pres- 
ent case.  Upon  the  plaintiff's  own  showing,  he  not  only  could  not, 
but  knew  he  could  not  recover  over  some  fifly-six  dollars.  That  was 
all  he  claimed  to  be  owing  to  him  by  the  defendant ;  and  it  was  for 
that  alone  that  he  brought  his  suit.  That  the  original  contract  en- 
titled him  to  be  paid  one  hundred  and  fifty  dollars  did  not  enlarge 
his  cause  of  action,  after  he  had  been  paid  one  hundred  dollars  ac- 
cording to  the  provisions  of  the  contract.  This  very  point  existed 
and  was  decided  in  Southtoick  et  al,  v.  Merrill^  3  Vt.  820. 

In  that  case  the  declaration  was  on  a  judgment  for  upwards  of  five 
hundred  dollars— *not  setting  forth  that  any  payments  had  been  made 
on  it.  When  the  record  was  produced  in  evidence  it  appeared  that 
payments  had  been  made  and  endorsed,  so  that  the  balance  remaiD* 
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ing  QDpaid  was  less  than  one  hundred  dollars.  The  court  held  that 
the  oountj  court  had  not  jurisdiction. 

The  language  of  Judge  MiiTTOGKS,  in  Stevem  ▼.  Eatoe^  6  Vt.  572, 
is  directly  in  point,  and  expresses  the  true  view  as  to  the  effect  of 
payments  made  and  received  on  a  previous  debt,  to  the  effect  that 
they  pro  tarUo  extinguish  it,  and  what  is  not  paid  is  the  debt  or  mat- 
ter in  demand,  equally  when  the  transaction  all  rests  in  parol,  as 
when  it  is  evidenced  by  writing  or  record. 

The  special  plea  of  payment  in  bar,  and  the  plea  in  ofliet  w  bar 
in  this  case,  do  not  affect  the  question  of  jurisdiction,  for  their  ope* 
ration  is  only  co-extensive  with  the  plaintiff's  cause  of  action  and 
right  of  recovery.  We  are  not  called  upon  to  consider  or  decide 
what  might  have  been  the  effect  of  the  plea  in  offset,  if  it  closed 
with  a  prayer  of  judgment  for  any  balance  that  might  be  found  due 
to  the  defendant  which  is  the  only  proper  form  of  closing  a  plea  in 
offset  in  this  state  under  our  statute. 

On  the  whole  then,  the  judgment  is  reversed,  and  judgment  of 
non-suit  is  rendered  in  this  court. 


Ths  State  of  Vebmont  v.  Mabtha  D.  Clabx. 

Practice. 

EzceptioDs  to  a  chaise  mutt  be  taken,  if  at  all,  at  the  close  of  the  charge,  and  be- 
fore the  Jury  retire  flrom  the  Jary  box. 

It  is  not  the  dnty  of  the  court  to  Instract  the  jary  that  they  iniiat  not  hold  the  law 
to  be  more  anfavorable  to  the  respondent  than  the  coart  charged. 

Inbictmekt  for  murder.  Upon  the  trial  no  exception  was  taken 
by  the  respondent  to  the  rulings  of  the  court,  except  in  the  particulars 
hereinafter  stated.  The  court  charged  the  jury  that  they  were 
judges  of  the  law  as  well  as  of  the  facts  ;  that  it  was  the  duty  of  the 
court  to  instruct  them  as  to  what  the  law  was ;  that  it  was  their  duty 
to  find  and  regard  the  law  as  it  really  was,  and  not  as  they  might 
think  it  ought  to  be ;  but  that  they  had  the  right  if  in  their  sound 
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judgment  and  conscientious  belief  they  thought  the  law  waa  different 
from  what  the  court  told  them  it  was,  to  hold  it  to  be  thus  different. 
To  all  this  no  exception  was  taken.  The  court  omitted  to  tell  the 
jury  that  thej  must  not  hold  the  law  to  be  more  un€a.yorable  to  the 
respondent  than  the  court  charged  it  to  be ;  the  respondent's  counsel 
did  not  request  the  court  so  to  charge,  or  to  supply  such  omissioii. 
The  jury  returned  a  verdict  of  guilty  of  manslaughter.  After  ver- 
dict  the  counsel  for  the  respondent  excepted  to  the  omission  of  the 
court  to  charge  the  jury  that  they  must  not  hold  the  law  to  be  more 
unfaTorable  to  the  respondent  than  the  court  charged  it  to  be. 

if.  Bucky  for  the  respondent. 

,  for  the  state. 

Babbett,  J.  It  seems  that  no  exception  was  taken  to  the  charge 
of  the  court  till  after  the  verdict  had  been  returned.  It  is  an  estab- 
lished rule,  conformable  to  which  the  practice  has  been  uniform  so 
far  as  we  know,  that  exception  to  a  charge  must  be  taken  at  the 
close  of  the  charge,  and  before  the  jury  retire  from  the  jury-box. 
Under  this  rule  the  case  is  not  properly  before  this  court. 

But  if  it  was,  in  our  opinion  the  point  made  is  untenable.  In  the 
first  place,  it  is  not  claimed  that  the  instructions  given  to  the  jury  are 
erroneous.  In  the  next  place,  no  aspect  or  posture  of  the  case  is 
presented,  which  required  the  court,  as  matter  of  legal  duty,  and 
without  special  request  in  that  respect,  to  give  the  instruction,  for 
the  omission  to  give  which  the  exception  was  prayed  for.  Error 
must  be  affirmatively  shown  in  order  to  be  available  in  this  court. 
But  again,  we  think  it  was  not  the  duty  of  the  county  court,  in  any 
supposable  aspect  of  the  case,  to  give  the  instruction  now  claimed  as 
necessary  to  have  been  given.  It  is  inferable  from  the  exceptions, 
that  the  respondent  had  invoked  the  exercise  of  the  technical  right 
and  power  of  the  jury  to  judge  of  the  law  as  well  as  of  the  fact. 
We  are  not  prepared  to  question  the  right  of  counsel  to  take  this 
course.  But  when  they  do  it,  we  are  ignorant  of  any  principle  or 
precedent  for  holding  that  the  court  may  be  required  to  exercise  any 
more  restraint  upon  the  jury,  against  the  hazard  of  committing  an 
error  in  the  law  prejudicial  to  the  respondent,  than  of  committing  a 
like  error  to  the  prejudice  of  the  prosecution.  When  the  responaent, 
pr  learned  counsel,  presume  to  secure  advantage  by  assuming  the  8u<» 
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perioritj  of  the  jury  over  the  coart  in  their  knowledge  of  the  linr  of 
the  case,  and  in  their  honesty  and  integrity  in  administering  it,  we 
think  it  unwarrantable  to  claim  of  the  court  any  special  immunity 
against  the  legitimate  perils  incident  to  such  an  experiment. 

The  exceptions  are  overruled,  and  the  case  b  remanded  to  the 
county  court  for  ae&tence. 


B.  W.  FuLLBB  v.  William  A.  Jewett,  and  Hxnrt  C.  Colcord 

Trustee, 

Truitee  Procese.     Bounty  Money.     Agency. 

C.  at  the  request  of  J.  receired  and  invested  J.'s  boanty  money  and  other  pay  dne 
to  him  as  a  soldier  in  the  United  States  military  serrice,  mingled  the  money  with 
his  own  and  took  the  secarities  therefor  in  his  own  name.  Hddf  that  G.  is  ao- 
ooantable  only  as  J's  ay.ent  and  trastee;  that  the  money  so  Invested  by  0.  is  not 
subject  to  attachment  In  his  hands  by  cms  tee  process. 

Trustee  FnoCESS.  The  commissioner  reported  that  the  principal 
debtor,  William  A.  Jewett,  being  entitled  to  a  bounty  of  $100.  from 
the  town  of  Berkshire  on  account  of  his  enlistment  into  the  military 
service  of  the  United  States  to  the  credit  of  that  town,  requested  the 
alleged  trustee  ^^  to  draw  his  town  bounty  for  him  to  let  it  out  or 
keep  it  where  it  would  be  safe  for  him,"  and  gave  the  trustee  an 
order  on  the  treasurer  of  the  town  for  the  same.  This  bounty  was 
payable  in  four  installments.  He  also  ordered  the  state  treasurer  to 
pay  to  the  trustee  his  allotted  pay.  The  trustee  received  in  all  from 
both  sources  $241.70.  He  paid  out  of  this,  on  orders  of  Jewett, 
$88.75.  Of  the  residue  he  loaned  850.  to  the  town  of  Berkshire 
and  charged  the  same  as  of  his  own  money,  and  after  trustee  process 
was  served  on  him  he  took  an  order  from  the  selectmen  of  the  town 
payable  to  himself  for  said  $50.  and  charged  the  amount  to  William 
A.  Jewett  in  his  account  with  him.  He  also  loaned  $100.  of  the 
residue  to  John  A.  Towle,  and  took  a  note  signed  by  said  Towle 
payable  to  the  trustee  or  bearer,  which  note  was  not  paid  at  the 
two  of  making  the  disclosure.  The  trustee  was  »  fanner  »nd  inteiv 
31 
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mingled  the  money  he  received  from  his  own  products,  with  that  re- 
ceived of  the  principal  debtor  so  that  it  was  quite  impossible  to  tell 
one  from  the  other. 

The  trustee  claimed  that  he  was  not  liable  as  trustee  on  the  ground 
that  he  loaned  the  money  as  the  mere  agent  of  Jewett  and  had  no 
interest  in  the  securities,  but  held  them  for  Jewett,  and  that  the 
money  received  of  the  town  was  not  subject  to  attachment  by  trustee 
process.  The  plaintiff  insisted  that  he  was  liable  on  the  ground 
that  ho  had  intermingled  Jewett's  money  with  his  own,  and  had 
taken  securities  for  it  running  to  himself  without  the  knowledge  of 
Jewett,  and  that  the  town  bounty  having  been  paid  by  the  town  be- 
came attachable  by  trustee  process. 

The  commissioner  decided  that  the  trustee  was  liable  for  what 
remained  in  his  hands  afler  deducting  the  sums  paid  on  Jewett's  or- 
ders, and  the  balance  of  the  bounty  money  in  his  hands.  Upon  the 
hearing  on  the  commissioner's  report  the  court  at  the  September 
Term,  1864,  Aldis,  J.,  presiding,  held  that  the  trustee  was  nol 
liable  for  an  amount  exceeding  ten  dollars,  and  therefore  renf* 
dered  judgment  that  he  be  discharged, — ^to  which  the  plaintiff  ex- 
cepted. 

jD.  E,  Bailey^  for  the  plaintiff,  cited  Paley  on  Agency,  p.  90,  and 
note,  and  Floyd  v.  Day^  3  Mass.  402. 

M,  J.  HilU  for  the  trustee. 

The  trustee  is  not  liable  as  the  holder  of  securities  for  money  be- 
longing to  the  principle  debtor.  Sargeant  v.  Leland  db  Tr,  2  Vt. 
277 ;  Hitchcock  v.  Egerton  S  Tr.,  8  Vt.  202 ;  Scofidd  v.  WhiU^s 
Tr\  29  Vt.  330  ;   Van  Amee  v.  Jackson  &  Ketcham,  85  Vt.  173. 

The  securities  held  by  the  trustee  for  loans  to  the  town  of  Berk- 
shire and  J.  A.  Towle  are  protected  to  Jewett  against  Colcord's  cred- 
itors. Waldo  V.  Peck,  7  Vt.  434 ;  Eidout  v.  BuHon,  27  Vt.  383 ; 
Johnson  v.  Blackman,  11  Conn.  342. 

Barrett,  J.  Colcord  was  constituted  the  agent  of  Jewett,  to  re* 
ceive  and  invest  his  bounty  money,  and  other  pay  that  he  should  be 
entitled  to,  as  a  volunteer  from  Berkshire  in  the  United  States 
service. 

In  that  capacity  he  received,  in  all,  $241.70.,  with  some  two  dol- 
l^TS  interest.    He  paid  oiit  of  this,  on  orders  of  Jewett,  $88.7$.    Of 
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the  refsidae,  $50.  was  loaned  to  the  town,  and  $100.  to  Towle ;  the 
three  sums  making  $238.75. 

In  the  relation  Colcord  sustained  to  Jewett,  we  do  not  regard  him 
as  being  Jewett's  debtor  for  the  money  so  received,  bnt  his  agent  and 
trustee,  and  accountable,  as  such,  for  a  faithful  dischaige  of  his  duty. 
Accordingly  the  money  received  by  him  in  that  capacity  was,  and 
continued  to  be,  Jewett's  money,  as  were  the  securities  taken  by  him 
therefor.  The  form  in  which  Colcord  kept  his  account  of  said 
money,  or  took  the  securities  for  it,  did  not  change  bis  relation  and 
character. 

It  is  settled  by  repeated  decisions  that  a  person  cannot  be  charged 
as  trustee,  under  our  statute  as  to  trustee  process,  on  account  of 
choses  in  actiony  which  he  holds  for,  or  in  the  right  of,  the  principal 
debtor. 

Regarding  the  payments  of  the  $88.75.  to  have  been  well  made 
before  the  process  was  served,  and  that,  as  to  $150.,  he  had  invested 
it  and  was  the  mere  bolder  of  the  claim  for,  and  in  behalf  of,  Jew^ 
ett,  we  think  Colcord  cannot  be  treated  as  having  funds  of  Jewett  of 
any  kind  in  his  hand  to  the  amount  of  ten  dollars  when  the  process 
was  served  on  him.     He  had  no  more  afterwards, 

It  becomes  unnecessary,  therefore,  to  consider  whether  the  bounty 
money  was,  as  such,  exempt  from  the  trustee  process,  and  equally 
unnecessary  to  make  any  computation  as  to  what  part  of  the  invested 
money  was  bounty  money. 

The  judgment  discharging  the  trustee  is  affirmed. 


NoBLs  H.  Buck  v.  Azso  B.  Ashlst, 

Sheriff,     Trover. 

The  iheriff,  bat  not  the  depaty,  is  liable  for  the  loss  of  property  attached  hj  the 
deputy  and  left  in  an  unsafe  and  nnsaltable  place,  whence  it  was  stolen. 

The  depaty  is  not  liable  for  a  mere  nan  feasance. 

The  property  being:  stolen  and  so  beyond  the  control  of  the  depaty,  his  refhsal  to 
deliver  it  to  the  party  entitled  tQ  ft^  when  den^anded,  was  neither  a  conversion 
liQr  erldence  of  conTersioOi 
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TsOTSB  for  a  tab  of  butter.  Flea,  the  general  iaeae.  Trial  hf 
yoary  September  Term,  1864,  Aldis,  J.,  preskliiig.  The  ISmU  mxm 
ftdly  stated  in  the  epinion  of  the  court. 

Verdict  for  the  phdntilT, — exceptions  by  the  defendant. 

€.  W.  WiUen  and  ff.  8.  Boyoe,  for  the  defendant,  insisted  thai 
this  emit  was  sttstatnable  only  against  the  sheriH^  and  cited  G.  S.  p. 
M,  §  24 ;  AbhoH  t.  mmhiOl «  oZ.,  19  Vt.  551 ;  moehifoom  ▼.  F^mi^ 
hunty  1  Alk.  258. 

Bcmer  E.  ffiMtB^  M.  Bttek' taid  Ira  W.  CMcy  for  Ihe^O^iatii; 
insisted  that  trover  could  be  sustained  against  the  deputy.  ;hA  «l- 
tachment  may  be  sudi  a  conversion  as  to  enable  one  to  snetam  trorer 
against  the  officer  making  it.     16  Conn.  846. 

We  daim  that  for  the  station  agent's  acts  the  detaidant  m  alone 
responsible.  CHXbeH  4b  Wife  v.  J.  J.  Grandatt,  84  Vt.  188.  That 
a  demand  and  reftisal  are  prima  facie  evidence  of  a  co&Tsnion,  and 
when  proved  by  the  plaintiff  the  burden  of  proof  is  on  the  defeadaat 
to  show  what  disposition  has  been  made  of  the  property.  1  Smith'a 
Leading  Cases,  24S ;  2  HilUard  on  Torts,  118, 119, 126 ;  Foimm  w. 
MFantheaterj  11  Cush.  884. 

That  the  acts  of  the  defendant  constitnted  a  oewversion  of  the  Ira*- 
ter.  Vermont  Justice,  p.  126 ;  Ada$H$  v.  Ahhciy  2  Vt,  888 ;  Brifge^ 
V.  GfecMon,  29  Vt.  78. 

The  defendant  was  a  trespasser  from  the  begimifng  in  not  httvin^ 
the  butter  attached  forthcoming  at  the  determination  of  the  wtSu 
Bond  H  al.  v.  WQier,  16  Vt.  898. 

Poland,  Ch.  J.  The  defendant  as  deputy  sheriff  attached  several 
tubs  of  butter  and  several  boxes  of  cheese  then  in  the  freight  depot 
at  Milton,  on  a  writ  against  the  plaintiff,  and  left  the  property  so  at^ 
tached,  in  said  depot  in  the  care  of  the  station  agent.  The  plaintiff 
settled  the  debt  upon  which  the  attachment  was  made,  and  the  at- 
tachment was  thereby  endftd.  Upfm  going  to  the  depot  and  calling 
for  the  butter  and  cheese  so  attached,  the  plaintiff  found  that  one 
tub  of  the  butter  w^  ^i^issing ;  and  both  parties  seem  tp  have  con- 
ceded that  it  had  been  stolen  from  the  depot. 

The  pbintiff  demanded  the  missing  tjib  of  butter  of  the  defendaojt, 
iMrt  he  was  nnaUe  to  deljiver  it,  as  il  was  out  (^  his  power  sto  do  so. 
The  plMptiir  Qlfdmed  ih||t  th$  defendant  was'lxahle  tp  fdj  ftir^e  lost 
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lob  of  tatter,  on  Uio  groond,  that  like  freight  depot  w»a  not  m  iafe 
emd  suitable  place  to  keep  it,  and  that  allowingit to  remain  there 
wae  snch  negligence  in  the  officer,  as  made  htn  liable  for  the  lase ; 
adid  the  jniy  have^  found  the  negligeiioe  alleged. 

This  fkidamg  gtv^s  the  plaintiff  a  right  of  action  to  reoover  for  the 
butter,  bill  die  important  question  in  the  case  is^  whether  it  gives 
hba  an  aetion  against  the  defonda^,  or  agaiasl  his  principal,  the 
sheriff* 

The  statute,  i  H  ehap«  12,  provides  that  «« suits  for  angr  <^hsal 
misfoasanoe  or  neglect  of  a  deputy  sheriff,  or  for  aaj  cause  aflecking 
his  adBountstration  of  the  office  of  sheriff  riiall  be  sustained  only 
against  Uie  sheriff  by  whom  he  was  apfkrinted,"  dki* 

That  this  ae^geaee  of  the  d^uty  in  keeping  property  attadied 
bj  him,  is  soeh  ea  official  default,  that  the  sheriff  might  be  sued  and 
made  liable  therefor  admits  of  no  question,  but  the  plaintiff  sisimsthat 
an  aotion  will  also  lia  directly  against  the  deputy^ 

It  is  doubtless  tvue  that  there  are  oases  where  either  may  be  soedy 
whenthe  deputy  in  the  coarse  of  his  official  oonduct  has  been  guilty 
of  some  positive  and  active  tortious  act%  But  can  the  deputy  be  sued 
when  the  complaint  against  him  is  for  meru'  aegligenee,  strictly  a 
nm^  feasance  f 

In  the  case  of  Hniekmt^n  v.  PtirkhMnt^  1  Aik.  i68,  it  as  said  by 
StenmsR,  Gb.  J. :  «'  In  Bngland  no  aetien  for  rugUtt  of  duty  will  lie 
against  a  deputy  sheriff  though  such  officer  is  liable  for  a  tori  eow- 
mitted  by  hstt.  The  distinction  is  that  for  mitfamaux  the  deputy  is 
liable  as  well  as  the  sheriff;  but  for  nfmfdammu»,  the  action  mast  be 
i^faiust  the  sheriff.  In  the  opinioa  of  Lord  HAts  in  SaUu  18,  this 
distinction  is  dearly  marked ;  he  says  the  deputy  is  not  dmrgsaUs 
as  an  officer,  but  as  a^wraig  doer,  that  for  a  vohmtaary  escs^Mi  an  «► 
tioa  lies  against  the  deputy,  for  it  is  in  the  nature  of  a  reaoue ;.  bat 
for  a  negligent  escape  the  action  lies  only  against  the  sheriff."  And 
that  case  goes  on  to  decide  thati  under  our  statute  the  respadive 
liabilities  of  the  dieriff  and  his  deputies  are  the  same  as  held  in 
the  Englidi  Uw.  In  AbboU  v.  Kimhall  et  a/.,  19  VU  551,  where  a 
deputy  sheriff  had  attached  the  plaintiff's  harnesses,  and  had  not 
kept  them  properly,  whereby  they  had  become  injured,  it  was  held 
that  for  such  injury  the  plaintiff's  remedy  was  against  the  sheriff^ 
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and  not  the  deputy.    It  was  also  said  that  it  was  not  a  conTersion  for 
which  trover  could  be  maintained. 

And  the  same  general  doctrine  is  laid  down  in  Sale  v.  Huntley  et 
dL,^  21  Vt  147,  and  is  the  language  of  all  our  cases  on  the  subject. 
In  the  present  case,  it  was  not  claimed  that  the  defendant  had  com- 
mitted any  tortious  act, .  or  been  guilty  of  any  positive  wrong,  but 
only. that  in  the  course  of  his  duty  as  an  officer  in  keeping  attached 
property,  he  had  omitted  to  put  it  in  a  safe  and  suitable  place,  an 
omission  of  duty,,  a  nonfeaBancey  in  the  strictest  sense. 

Now  whether  such  a  negligence  can  be  treated  as  a  conversion,  so 
that  if  the  defendant  had  been  sheriff,  instead  of  sheriff's  deputy, 
trover  could  have  been  maintained  we  have  no  occasion  now  to  de- 
cide ;  but  we  regard  it  as  clear  under  our  statute  and  decisions,  that 
no  action  whatever  will  lie  against  the  deputy  upon  the  facts  proved 
in  this  case. 

But  the  plaintiff  claims  that  the  refusal  of  the  defendant  to  deliver 
the  missing  tub  of  butter  to  him  when  he  demanded  it,  was  a  con- 
version. If  the  defendant  had  the  butter  then  in  his  possession,  and 
wilfully  withheld  it  from  the  plaintiff,  it  would  doubtless  have  been 
such  a  tortious  act  as  would  have  made  him  liable^  but  as  it  was, 
the  defendant's  refusal  to  deliver  it  was  neither  a  conversion,  nor  evi* 
deuce  of  a  conversion.  There  was  no  wrong  in  not  delivering  the 
butter  to  the  plaintiff  on  his  demand,  for  it  was  not  in  his  possession 
or  power  to  deliver,  and  this  the  plaintiff  well  knew  and  the  reason 
why.  It  therefore  added  nothing  to  his  liability ; .  that  depended 
wholly  upon  the  manner  in  which  the  butter  had  got  out  of  his  pos- 
session and  power  to  deliver.  These  views  of  the  effect  of  a  de* 
maud  and  refusal,  when  the  party  upon  whom  the  demand  is  made 
has.  not  the  demanded  property  in  his  possession  or  under  his  control 
at .  the  time,  are  fully,  supported  by  the  case  of  JStce  v.  dcBrk^  8 
Vt..l09. 

Judgment  reversed  and  case  remandedi 
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LaWBBNCE  BsiUNEBD  V,    MORBIS   CaSET  AND   OTBEBS. 

Costs.     Trespass, 

The  statute  which  proTldes  that  each  party  shall  recover  costs  upon  the  issues  or 
claims  on  which  he  shall  prevalJ,  (G.  S.  p.  291,  ^  17,)  Is  held  to  apply  only  in 
cases  where  the  issues  and  claims  are  several  and  distinct,  and  has  no  reference 
to  the  coDstitaeot  parts  of  a  sini^le  general  issue  or  claim;  to  those  issues  and 
claims  made  by  the  pleadings,,  and  not  to  those  arising  on  the  testimony  on 
trial. 

In  an  action  of  trespass  qu,  d,  fr.  commenced  before  the  county  court  the  main 
question  was  one  of  boundary  between  the  land  of  the  plaintiff  and  that  of  the 
defendant.  The  jury  found  that  the  line  claimed  by  the  defendant  was  the  true 
line,  but  also  found  that  the  defendant  had  committed  trespass  by  catting  trees  to 
the  value  of  $3.50  on  the  plaintiff's  side  of  this  line.  Hdd,  that  under  the 
BUtnte,  (G.  S.  p.  726,  h  22,)  the  plaintiff  could  recover  no  more  costs  than  dam- 
ages. 

Trespass  qitare  clausuin  /regit.  Flea,  the  general  issue,  and  trial 
by  jury,  September  Term,  1864,  Aldis,  J*,  presiding. 

The  only  question  is  as  to  the  rule  for  the  taxation  of  costs. 

On  the  trial  of  this  case  the  main  dispute  was  as  to  the  location  of 
the  dividing  line  between  the  land  of  the  plaintiff  and  that  of  the 
defendant  Casey,  the  question  being  as  to  where  the  east  line  of  a 
forty  acre  lot,  one-half  of  which  belonged  to  the  plaintiff,  ran,  going 
irom  the  north-east  comer  of  said  lot  southward  to  the  south  line. 
There  was  no  dispute  as  to  the  position  of  said  north-east  corner. 

Col.  Green,  a  surveyor,  called  by  the  plaintiff  as  a  witness,  testi- 
fied that  the  line  from  the  north-east  corner  going  south  would  take 
off  a  strip  of  land  which  the  defendant  Casey  claimed,  and  which 
was  about  two  rods  wide  at  the  south  end  of  Brainerd's  half  of 
the  forty  acres,  and  about  ten  or  twelve  feet  wide  at  the  north  end — 
the  strip  being  about  fifly  rods  long.  > 

Leach,  a  surveyor,  called  by  the  defendant,  testified  that  the  line 
running  from  the  north-east  corner  going  south,  would  take  the  same 
strip  off  from  Brainerd  and  give  it  to  Casey. 

Thus  the  dispute  in  the  first  instance  was  as  to  which  of  these  sur- 
veyor's lines  was  correct — Brainerd  claiming  according  to  Green, 
and  Casey  according  to  Leach. 

The  strip  of  land  in  dispute  and  the  land  on  each  side  of  it  was 
unenclosed  wood-lands,  used  for  nothing  but  wood.  No  question  as 
to  title  by  possession  or  acquiescence  arose. 
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The  plaintiff  offered  evidence  tending  to  show  that  certain  persona 
by  Casey's  directions  cut  a  quantity  of  wood  on  the  strip  in  dispute, 
to  the  value  of  about  $40.,  and  that  they  cut  a  few  trees  of  small 
amount  and  value  west  of  the  Leach  line,  and  on  the  land  which 
Casey  admitted  to  belong  to  Brainerd.  The  evidence  on  the  part  of 
Casey  tended  to  show  that  no  wood  was  cut  west  of  ike  Leadi  line. 
Casey  claimed  the  land  as  far  west  as  the  Leach  line,  and  therefore 
that  the  wood  that  was  cut  stood  on  his  land.  Brainerd  claimed  east 
to  the  Green  line. 

The  jury  in  rendering  their  verdict  must  have  found  that  the 
Leach  line  was  the  true  line  between  Brainerd  and  Casey.  They 
rendered  a  verdict  for  the  plaintiff  for  $8.40  damages,  thus  estab- 
li^ng  the  fact  that  that  value  of  wood  was  cut  west  of  the  Leach 
line  on  land  admitted  to  be  Brainerd's.  Upon  this  result  the  defend- 
ant Casey  insisted  that  the  plaintiff  was  not  entitled  to  full  costs  but 
only  to  so  much  cost  as  damage,  or  else  to  have  the  costs  apportioned 
upon  the  ground  that  Casey  recovered  as  to  the  main  question  in 
issue,  viz :  the  title  to  the  strip  in  dispute. 

The  court  decided  that  if  the  costs  could  be  legally  apportioned 
the  plaintiff  would  be  entitled  to  recover  one-tenth  of  the  amount  of 
his  taxable  costs.  But  the  court  ruled  pro  forma  that  he  was  enti- 
tled to  full  costs, — ^to  which  the  defendants  excepted. 

Bdson  S  Band  and  Dewey  db  Nohle^  for  the  defendants. 

The  question  between  the  parties  being  one  of  boundary  iiMrefy, 
and  not  of  title  or  right  of  possession,  the  plaintiff  is  restricted  from 
recovering  more  costs  than  dami^es,  by  General  Statutes  diap.  125, 
§  32,  p.  726.  Fowen  v.  Leack,  22  Vt.  226  ;  Biehop  v.  Seeiey^  18 
Conn.  889  ;  Arnold  v.  Kdlogg,  25  Conn.  248. 

The  defendant  having  recovered  on  the  main  question,  equity  and 
justice  require  the  costs  should  be  apportioned  in  accordance  with  the 
decision  of  the  court  below.     G.  S.,  ch.  SS^  §  18,  p.  291. 

If.  Bnch  and  JET.  B.  Beardeley^  for  the  plaintiff. 

If  the  plaintiff's  right  either  of  title  or  possession  was  oonoemed 
lie  was  entitled  to  full  costs.  G.  S.,  p.  726^  §  22 ;  D&HhUday  y. 
MmrMi^  27  Vt.  488  ;  BacheLder  v.  Oreen,  88  N.  H.  265. 

This  case  did  not  involve  the  trial  of  several  and  distinct  issues,  n<n> 
of  several  and  distinct  claims  so  as  to  bring  it  within  the  statute  di- 
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recting  the  court  to  tax  costs  for  the  party  who  prevails  on  the  differ* 
ent  issues  or  claims.  6.  S.,  p.  291,  §  17.  Otherwise  ererj  case 
tried  in  court  would  involve  the  distribution  of  costs. 

Kbllooo,  J.  The  issue  in  this  case,  as  made  by  the  pleadings, 
would  be  sustained  on  ^e  part  of  the  plaintiff  by  proof  that  the 
defendants  had  committed  acts  of  trespass  on  any  part  of  the  close 
described  in  the  declaration  to  which  the  plaintiff  had  the  right  of 
title  or  possession.  It  was  single  and  distinct.  The  defeadaats  did 
not,  on  the  trial,  contest  or  deny  the  right  of  the  plaintiff  to  the  land 
lying  west  of  the  Leach  line,  but  did  deny  the  fact  of  any  trespass 
on  that  land.  This  denial  was  not  connected  with  any  claim  of  right 
on  the  part  of  the  defendants,  either  of  title  or  possession  to  any  land 
west  of  the  Leach  line,  and  it  did  not  appear  that  any  such  claim  of 
right  was  ever  at  any  time  asserted  by  the  defendants.  The  plaintiff  ■ 
claimed  that  the  Green  line,  and  not  the  Leach  line,  was  the  tru6 
division  line  between  his  land  and  that  of  the  defendant  Casey,  and 
the  controversy  between  the  parties  arose  and  depended  mainly  npon 
this  question  of  boundary.  The  jury  found,  by  their  verdict,  that 
the  Leadi  line  was  the  true  division  line,  and,  in  this  respect,  their 
inding  was  against  the  claim  of  the  plaintiff.  But  they  further 
found  that  the  defendants  had  cut  wood  to  the  value  of  three  dollars 
and  forty  cents  west  of  the  Leach  line,  and  on  land  which  the  de* 
fendants  admitted  to  belong  to  the  pluntiff,  and  in  this  respect  their 
finding  was  in  favor  of  the  plaintiff.  Upon  the  issue  made  by  the 
pleadings,  the  plaintiff  prevailed,  notwithstanding  the  fact  that  a 
constituent  and  principal  claim  upon  whidi  he  relied  to  sustain  this 
issue  was  determined  against  him  by  the  verdict.  The  questions 
presented  by  the  exceptions  are  whether,  under  the  statute,  the  case 
is  one  in  which  the  costs  of  the  suit  can  be  apportioned  between  the 
parties ;  and,  if  not  apportionable,  whether  the  plaintiff  is*  entitled 
to  recover  a  larger  sum  for  costs  than  for  damages.  The  statute 
which  provides  that  each  party  shall  recover  costs  upon  the  issues  or 
claims  on  which  he  shall  prevail,  (General  Statutes,  p.  291,  §  17,) 
is  aj^licable  only  in  cases  where  the  issues  and  claims  are  several 
and  distinct,  and  has  no  reference  to  the  constituent  parts  of  a  siur 
gle  general  issue  or  claim.  In  this  case,  the  trial  was  on  a  $ingle 
»  and  the  verdict  was  in  favor  of  the  plaintiff.     If  this  issue  was 
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divisible,  it  was  not  in  fact  divided  in  the  pleadings ;  and  we  think 
that  the  statute  was  intended  to  apply  to  issues  and  claims  made  by 
the  pleadings,  and  not  to  those  arising  on  the  testimony  on  the  trial. 
In  this  view  of  the  question,  the  case  is  not  one  in  which  the  costs 
of  the  trial  can  be  apportioned  between  the  parties. 

Is  the  case  one  which  falls  within  the  statute  provision  that  in  all 
actions  of  trespass  on  the  freehold  "  other  than  those  in  which  the 
right  of  title  or  possession  of  real  estate  shall  come  in  question,** 
commenced  before  the  county  court,  unless  the  plaintiff  shall  recover 
more  than  seven  dollars  damages,  he  shall  recover  no  more  costa 
than  damages?  (G.  S.,  p.  726)  §  22.)  In  trespass  to  real  property, 
the  plea  of  the  general  issue  not  only  puts  in  issue  the  fact  of  the 
trespass,  but  also  the  title,  whether  freehold  or  possessory,  in  the  de« 
fendant  or  a  person  under  whom  he  claims,  may  be  given  in  evidence 
under  it.  1  Chitty's  PL  492.  In  every  such  action,  therefore,  "  the 
right  of  title  or  possession  "  of  the  land  may  "  come  in  question." 
On  the  trial,  the  defendants  contested  the  fact  of  committing  acts  of 
trespass  on  the  land  west  of  the  Leach  Line,  but  did  not  contest  or 
^'  question  "  the  right  of  the  plaintiff  to  that  land.  The  plaintiff's 
right,  both  of  title  and  possession,  to  that  land  was  not  brought  in 
que  ti on  on  the  trial,  because  it  was  admitted  by  the  defendants; 
and  the  defendants  limited  their  defence  to  a  denial  not  of  the  plain- 
tiff's right  to  the  land,  but  of  the  fact  of  committing  any  acts  of 
trespass  on  that  land.  The  recovery  of  damages  is  for  acts  of  tres- 
pass committed  by  the  defendants,  under  no  claim  of  title  or  right, 
on  land  which  they  conceded  to  belong  to  the  plaintiff.  The  plain- 
tiff's right  of  title  and  possession  having  been  conceded  Ly  the  de- 
fendants, it  cannot  be  treated  as  having  been  brought  '^  in  question  " 
at  all,  in  the  sense  in  which  that  term  is  used  in  the  statute ;  and  his 
claim  for  costs  derives  no  support  from  the  consideration  that  the  de- 
fendants on  the  trial  not  only  brought  ^^  in  question/'  bi*t  success- 
fully contested,  the  right  which  he  claimed  to  the  land  lying  east  of 
the  Leach  line,  and  that  the  verdict  of  the  jury  was  in  favor  of  the 
defendants  so  far  as  the  right  of  title  or  possession  of  any  land  was 
brought  ^^  in  question"  on  the  trial.  The  rules  which  shonld* regu- 
late the  allowance  of  costs  in  the  action  of  trespass  ou  the  freehold, 
under  the  provisions  of  the  statute,  rixeived  a  yery  full  considera- 
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tion  in  the  case  of  PowerB  et  al,  v.  Leachy  22  Vt.  226,  and  we  regard 
the  interpretation  which  the  statute  received  in  that  case  as  being 
both  sound  and  just.  This  construction  of  the  statute  limits  and  re 
stificts  the  amount  of  costs  which  the  plaintiff  is  entitled  to  recover 
to  the  amount  of  his  recovery  for  damages. 

The  judgment  of  the  county  court  in  respect  to  the  allowance  of 
costs  is  reversed,  and  judgment  is  rendered  in  favor  of  the  plaintiff 
for  an  amount  of  costs  equal  to,  but  not  exceeding,  the  damages  re- 
covered by  him ;  and,  as  the  defendants  have  prevailed  on  their  ex- 
ceptions, they  are  to  be  allowed  their  costs  in  this  court. 


GiLBEBT  WfcLLS  AND   OTHERS   V.  ESTAtE   OF   ROSWELL  WeLLS. 

Wills,     Evidence. 

W.  devised  by  trill  all  his  property  to  his  wife  S.  daring  her  Dataral  life,  and,  after 
her  decease,  to  his  adopted  son  George,  on  condition  that  he  shoald  be  a  faithful 
son.  George  lived  with  the  testator  until  his  decease^  and  with  S.  until  she  broke 
up  housekeeping,  always  a  faith  Ail  son,  when  by  her  consent,  and  In  pursuance 
of  an  arrangement  between  herself  and  George*s  father,  he  returned  to  his  lath- 
er's at  the  age  of  nine  years,  and  lived  with  l)im  until  the  death  of  8.,  a  period 
of  several  years.  Soon  after  his  return,  S.  and  the  father  of  George,  by  mutual 
consent,  caused  the  articles  of  apprenticeship  under  which  George  went  to  live 
with  W.  at  the  age  of  three  years,  to  be  canceled.  All  these  acts  were  done 
without  consulting  George,  and  without  any  reference  to  his  wishes.  Held,  that 
his  return  to  his  father's  was  no  violation  of  the  condition  of  the  will.  Nor 
could  the  cancellation  of  the  articles  of  apprenticeship  affect  the  will. 

The  declarations  of  the  testator,  made  subsequent  to  the  execution  of  the  will  in 
question,  to  the  effect  that  that  will  did  not  vary  ftom  a  former  will  which  he 
had  made,  are  inadmissible  to  vary  and  alter  the  provisions  of  the  last  will,  ex- 
pressed in  clear  and  explicit  terms,  without  ambiguity. 

Appeal  from  the  probate  court,  in  ordering  the  distribution  of  the 
estate  of  Roswell  S.  Wells,  deceased,  to  his  adopted  son  George  Car- 
penter. The  facts  in  this  case  are  fully  set  forth  in  the  opinion  of 
the  court. 

The  county  court  at  the  April  Term^  1864,  Aldis,  J.^  presiding, 
held  that  neither  the  fact  of  George's  leaving  Mrs.  Wells  to  reside 
with  his  father  under  the  circumstances  of  the  case,  nor  the  cancel- 
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btion  of  the  aitieUa  of  apprenticesliip,  would  operate  to  defaat  his 
intereste  by  the  wiU,  and  that  he  wae  entitled  to  the  ppoperty  b»« 
qaeaHifed  to  him  J>y  the  will ;  and  tliat  the  parol  evideace  oiered  to 
show  that  the  testator  did  not  intend  to  make  any  alterations  in  this 
will  from  a  former  will  made  in  Canada,  was  inadtnissibk^-^to  all 
whi«fa  the  appellants  excepted. 

H.  S.  Boyce  and  B.  HaU^  for  the  appellants,  cited  2  Green.  Sv« 
690  ;  Blo89am  and  othen  y.  Griffin  and  another^  Id  N.  T.  56d ;  EIM$ 
v;  EwM  Merrimac  Bridge^  2  Pick.  243 ;  1  Hilliard  on  Real  Prop. 
379,  §  14 ;  Eogahoom  v.  HaU,  24  Wend.  146. 

Ed$<m  dt  Band^  for  the  appellees,  cited  10  Conn.  62 ;  25  Yt.  238. 

PiERPOiNT,  J.  It  appears  from  the  exceptions  that  Boswell 
Wells,  the  testator,  by  his  last  will  devised  all  his  estate,  both  real 
and  personal,  afler  payment  of  his  debts,  to  his  wife,  Sally  Wells, 
daring  her  natural  life,  and  af)er  her  decease  to  his  adopted  son, 
Creorge  Carpenter,  on  condition  that  the  said  George  Carpenter 
should  continue  a  faithful  son  during  the  life  of  the  said  testator  and 
his  Qaid  wife.  The  said  George,  when  two  or  three  years  of  age, 
was  apprenticed  by  his  father  to  the  testator,  to  be  brought  up  and 
instructed  by  him  in  the  business  of  farming,  and  continued  to  Hto 
with  the  testator  up  to  the  time  of  his  death,  and  afterwards  lived 
with  the  widow  of  the  testatpr,  "the  said  Sally,"  until  she  left  her 
farm,  broke  up  housekeeping,  and  went  to  live  with  her  son-in-law ; 
and  then  witii  the  consent  and  under  the  direction  of  the  said  SaUy, 
and  in  pursuance  of  an  arrangement  between  the  said  SaUy  and  the 
father  of  the  said  George,  he  returned  to  his  father's  house  and  con- 
tinued to  reside  there  until  the  death  of  the  said  Sally,  a  period  of 
sevend  years.  Soon  after  the  said  return  of  the  said  Georga,  the 
said  Sally  and  the  father  of  said  George,  by  mutual  consent,  caused 
the  said  articles  of  apprenticeship  to  be  canceled.  All  these  acts  ap- 
pisar  to  hav«  been  done  without  consulting  the  said  George,  and 
without  any  reference  to  his  vrishes  in  the  matter,  ha  being  <|oite 
young.  It  does  not  appear  that  these  arrangements  were  in  aay^  re- 
spect induced  by  any  acts  of  the  said  George,  inconsistent  with  bia 
duties  as  a  "faithful  adopted  son/'  Indeed  it  is  not  claimed  thai  the 
said  Gteorge  was  guilty  of  any  act  that  was  at  yariaace  with  his 
duty  to  his  parents  by  adoption,  up  to  the  tiifte  he  lefi  the  said  SaBy 
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•nd  ntonied  to  his  ^Killer's.  Bat  it  is  insisted  that  sach  return  was 
«  viflbition  of  the  oonditioiB  iqwo  whioh  the  property  was  devised  t» 
hamj  and  operated  a  forfeiinre  of  his  right  to  the  propertj  coder  ^e 
<wi]L 

We  are  not  able  to  concnr  in  this  view  of  the  snfoject.  George 
did  not  leave  the  said  SaUj  in  pursuance  of  anj  wish  or  wiU  of  his 
own,  bat  simply  acquiesced  in  the  arrangement  which  she  and  hia 
father  had  made  in  respect  to  him. 

What  considerations  operated  to  induce  the  said  Sally  to  enter  into 
the  arrangement  do  not  appear,  but  it  is  reasonable  to  suppose  that 
in  view  of  the  situation  in  which  she  was  placed  after  the  death  of 
her  husband,  and  her  inability  to  afford  George  an  opportanity  to 
acquire  a  proper  knowledge  of  the  business  of  life,  she  thought  it 
best  for  him,  and  perhaps  for  herself,  that  he  should  leave  her  and 
go  to  his  father.  That  he  complied  certainly  cannot  be  regarded  ae 
an  undutiful  or  unfaithful  act  towards  her,  but  the  reverse.  The 
fact  that  she  afterwards  caused  the  articles  of  apprenticeship  to  be 
canceled  cannot  affect  this  question ;  he  had  no  connection  with  that 
transaction ;  it  was  her  act,  not  his. 

Had  the  testator,  before  making  his  will,  known  what  would  trans- 
pire after  his  death,  he  might  not  have  made  it,  but  that  is  not  the 
question  now.  The  will  was  made,  and  is  established ;  its  opera^ 
tion  as  to  George  was  made  to  depend  solely  upon  his  future  conduct 
towards  the  testator  and  his  wife  Sally  during  their  lives.  They  be- 
ing now  both  dead,  and  no  act  of  unfaitfafulness  on  the  part  of  said 
George  appearing,  this  provision  of  the  will  must  have  full  opera- 
tion. This  view  we  think  is  in  strict  conformity  with  the  intention 
of  the  testator  as  evidenced  by  the  will  itself,  when  considered  in 
connection  with  his  then  existing  relations,  and  all  the  surrounding 
circumstances  as  set  forth  in  the  bill  of  exceptions. 

It  is  ftirther  claimed  that  the  county  court  erred  in  exduding  from 
their  consideration  certain  evidence  of  the  declarations  of  the  testator, 
which  was  introduced  upon  the  hearing,  the  trial  being  by  the  covrt. 

This  evidence  consisted  of  the  declarations  of  the  testator  ma4e 
aubsequent  to  the  execution  of  the  will  in  question,  to  the  effect  that 
liis  last  will  did  not  vary  from  a  former  will  whioh  he  had  made, 
tpom  which  in  &ct  it  did  vary  in  some  respects.    To  admit  avid^vee 
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of  this  character  to  vary  and  alter  the  proviBions  of  a  will,  that  are 
clear  and  explicit  in  terms,  and  in  regard  to  which  there  is  no  am- 
biguity, would  be  a  direct  violation  of  well  established  rules  in  re- 
gard to  the  admissibility  of  parol  evidence.  We  think  there  was  no 
error  in  this  respect. 
Judgment  affirmed. 


\  B.  H.  Smali.£t  v.  Johh  B.  Ck)RLiss. 

[iX  CHANCKRY.] 

Landlord  and  Tenant,     Leaae^     Chancery, 

Under  a  provision  in  a  lease  of  a  farm  npon  shares,  that  the  lessor  is  to  ha^e  one- 
half  of  the  gross  proceeds  of  the  Airm  in  lien  of  interest,  "and  to  hare  as  much 
property  and  ralue  in  hay,  seed,  teams,  tools  and  stock  returned  to  the  lessor  at 
the  expiration  of  said  contract  as  he  pats  on  to  said  farm  and  delivers  over  to 
the  lessee/'  it  was  held,  that  the  lessee  was  bound  to  return  the  property  he  re- 
ceived, or  its  equivalent  in  value,  even  though  the  loss  or  depreciation  was 
wholly  without  his  fault. 

But  where  a  portion  of  the  stock  was  disposed  of  during  the  term  of  the  lease  by 
mutual  consent,  at  a  price  less  than  the  appraisal  when  the  lessee  received  it,  and 
the  lessor  received  the  proceeds,  the  lessee  is  not  bound  to  make  up  for  the  de- 
ficiency. 

Rule  of  practice  upon  appeal  from  chancery. 

Appeal  from  Chancery.  It  appeared  from  the  bill  and  answer 
that  the  orator  leased  his  farm  in  S wanton  for  one  jear  from  the  lai 
of  March,  1860,  lo  the  defendant  upon  shares  ;  and  the  orator  com- 
plained that  the  defendant  had  not  fulfilled  certain  stipulations  of  the 
lease,  which  the  defendant  denied.  The  lease  provided  that  ^^  the 
said  farm  is  to  be  carried  on  and  cultivated  bj  said  Corliss  upon  the 
principle  that  said  Smalley  is  to  furnish  all  the  capital  consisting  of 
land,  buildings,  teams,  seed,  hay,  stock  and  tools,  now  on  said  farm 
/and  necessary  for  its  proper  management  and  cultivation,  and  to  re- 
ceive one-half  of  the  gross  proceeds  of  said  farm  in  lieu  of  interest, 
and  to  have  as  much  property  and  value  in  hay,  seed,  teams,  stock 
and  tools  returned  to  said  Smalley  at  the  expiration  of  said  contract 
^s  b9  puts  on  to  said  farm  fmi  delivers  over  to  «aid  Corliss,  and  the 
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said  Corliss  is  to  receive  the  other  half  of  said  gross  proceeds  as  a 
compensation  for  doing  all  the  labor  necessary  to  be  done  on  said 
farm  for  its  proper  cultivation  and  management/' 

The  next  clause  in  the  contract  iu  relation  to  return  of  property  is 
as  follows : 

"  Said  Corliss  is  to  leare  at  the  expiration  of  this  contract  upon 
said  farm  for  the  use  of  said  Smallej,  as  much  value  in  seed  and 
grain,  teams,  stock  and  tools  as  he  received  from  said  Smalley/' 

There  was  also  the  further  provision  in  the  lease  as  follows : 

"  If  after  examining  the  crops  of  hay  and  grain  and  roots  raised 
on  the  premises  next  fall  said  Smalley  and  Corliss  shall  be  of  the 
opinion  that  there  is  not  fodder  enough  to  keep  the  stock,  enough  of 
the  stock  is  to  be  sold  so  as  to  reduce  the  stock  to  the  quantity  of 
fodder."  The  lease  also  provided  that,  "the  two  log  houses  on  the 
west  side  of  the  road  said  Corliss  is  to  have  for  the  use  of  his  men, 
if  he  desires  it." 

The  case  was  referred  to  special  masters  to  take  the  account  be- 
tween the  parties.  It  appeared  from  their  report  in  respect  to  the 
items  of  account  in  dispute,  and  which  each  party  claimed  under  the 
said  provisions  of  the  lease,  as  follows : 

The  defendant  received  of  the  plaintiff  under  the  lease  on  the  1st 
of  March,  1860,  thirty  cows,  which  were  worth  at  that  time  €30. 
each.  The  defendant  returned  to  the  plaintiff  twenty-seven  of  these 
cows  on  the  1st  of  March,  1861,  and  these  cows  so  returned  were 
then  worth  $30.  each,  less  85.98,  as  hereinafter  stated.  One  of  the 
said  thirty  cows  so  received  by  the  defendant  died  in  May,  1860,  of 
disease,  without  any  fault  of  the  plaintiff  or  defendant,  and  was 
then  worth  $30.  Two  of  the  thirty  cows  were  appraised  and  were 
worth  $22.  each  in  the  fall,  and  then  fattened  by  materials  produced 
on  the  farm,  and  killed  by  the  consent  of  both  parties,  and  were 
worth  when  killed,  December  6th,  1860,  $35.,  which  the  plain- 
tiff received.  The  defendant  claimed  one-half  of  the  increase  by 
fattening  said  cows,  which  was  allowed  at  $6.50.  The  plaintiff 
claimed  the  value  of  these  two  cows  at  the  time  the  defendant  re- 
received  them,  deducting  the  amount  of  their  value  when  killed. 
His  claim  under  the  masters'  finding  of  the  value  was  $25,,  which 
was  disallowed. 
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Two  of  tke  twentj-CKTen  cows  roturned  were  fanov  when  re- 
turned^ but  Bot  bj  any  fault  or  want  of  care  on  the  part  of  the  de- 
fendant ;  on  this  aceoant  their  vakie  was,  when  retamed,  $30.,  and 
the  diffsrenee  between  their  valae  when  receiyed  by  the  defend- 
ant and  returned  to  the  plaintiff  was  $30.,  which  the  plaintiff 
claimed,  but  the  claim  was  disallowed. 

The  defendant  also  received  of  the  plaintiff  nnder  said  lease  a 
horse  named  *''  Bobin,"  worth  $75.  This  horse  when  in  the  charge 
of  the  defendant's  servant,  in  use  on  the  farm,  was  drowned,  in  April, 
1860.  and^the  plaintiff  claimed  his  value,  which  was  not  allowed. 

Another  horse  called  ^^Tom,"  depreciated  in  value  #7.  while  the 
defendant  had  him  under  the  lease,  by  reason  of  increased  age, 
which  amount  the  plaintiff  claimed,  and  the  claim  was  disallowed. 
And  another  horse  called  '^Jack"  depreciated  $5.  on  account  of  in- 
creased age,  which  was  disallowed  to  the  plaintiff. 

The  defendant  also  received  a  breeding  mare  on  the  1st  of  March, 
1860,  with  foal,  then  worth  $75.,  and  returned  her  on  the  1st  of 
March,  1861,  then  worth  twenty  dollars  less  on  account  of  her  not 
being  with  foal,  but  she  was  without  foal  by  no  fault  of  the  defend- 
ant, and  the  claim  for  depreciation  in  value  was  disallowed. 

One  two-year-old  heifer  died  in  June,  1860,  by  accident,  without 
fault  of  the  plaintiff  or  the  defendant.  She  was  then  worth  $18», 
which  the  plaintiff  claimed,  and  the  claim  was  disallowed,  except  her 
hide,  valued  at  $2.93. 

Twenty-four  head  of  young  stock  were  sold  in  the  fall  of  1860  by 
ihe  plaintiff,  (who  received  the  money),  on  account  of  a  deficien<7 
of  forage  on  the  farm  to  keep  them  with  other  stock  not  sold,  and 
00  sold  without  the  consent  of  the  defendant.  They  were  sold  for 
$42.  less  than  their  value  when  the  defendant  received  them.  Both 
panics  agreed  in  the  fall  of  1860  that  there  was  not  fodder  enough 
on  the  farm  to  keep  the  stock,  but  they  could  not  agree  what  stock 
should  be  sc^d,  and  thereupon  the  plaintiff  took  the  responsibility  of 
selling  as  aforesaid.  No  moc^^oclc  '9pm  sold,  including  all  that  was 
sold,  than  was  necessary  J($*a4^jil^ih^  fodder  to  the  stock  retained. 
The  defendant  insisteil  thsf  some  of  tJi«('AchKS  should  be  sold  in  lien 
of  the  young  stock  ttjat  was  sold.-  ^IThe  plaij^  claimed  £w  the  loss 
pf  the  $42.,  which  wa^diaaBbwed.  ^  .: 
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The  defendant  received  a  three-year-old  buU,  worth  $26*,  and  he 
was  BoM  by  consent  of  both  parties  in  the  fall  of  1860  for  $15.^ 
which  was  his  worth  then.  The  plaintiff  claimed  for  the  diflerenoe, 
which  was  disallowed. 

The  masters  also  allowed  the  plaintiff's  items,  Nos.  86  and  87, 
S6.  each,  for  garden  spots  and  firewood  for  two  hired  men  of  the  de> 
fendant,  "  Levi "  and  "Jerry." 

The  orator  excepted  to  the  masters'  report  because  they  allowed  to 
the  defendant  the  item  numbered  18  in  the  defendant's  account  at 
$6.50,  for  fattening  two  cows ;  and  because  they  disallowed  the  ora- 
tor's claims  for — 

1.  The  value  of  the  cow  that  died  in  May,  1860,  $80.00. 

2.  The  difference  in  value  between  the  two  cows  that  were 

fattened,  when  returned  to  th<e  orator  and  when  re* 
ceived  from  him,  25.00. 

8.  The  difference  in  value  betwe^  the  two  farrow  cows  oi 
the  twenty-seveu  cows  nHumed,  when  received  by 
Corliss  and  when  returned  to  Smalley,  80.00. 

4.  The  value  of  the  horse  ^*  Robin"  that  was  drowned,  75.00. 

5.  The  depreciation  of  the  horse  "Tom"  on  account  of 

age,  7.00. 

6.  The  depreciation  of  ^^  Jack"  on  account  of  age,  5.00. 

7.  The  difference  in  value  of  the  breeding  mare  when  re- 

cekved  and  when  returned,  20.00. 

8.  Loss  ou  stock  sold  in  fall  of  1860  for  the  want  of  sufil^ 

cient  feragie,  42.O0J. 

'9.  Loss  of  two-year-old  heifer  that  died,  10.07. 

3fO.  Loss  an  bull  sold,  10»00. 

The  orator  claimed  that  the  foregoing  items  should  have  been  «!-« 
lowed  him  by  virtue  of  the  aforesaid  provision  in  the  lease ;  that  hj 
Ae  true  construction  of  the  lease  th^  defendant  was  bound  to  return 
io  the  plaintiff  at  the  expiration  of  the  l^ase  an  amount  in  wdve  of 
hay,  seed,  teams,  tools  and  stock  equal  to  the  amount  in  value  of 
the  same  articles  put  on  to  1;^  -  farm  i^nd  delivered  to  the  de- 
fendant. 

The  defendant  denied  that  this  was  the  true  meaning  of  the  lease, 
and  claimed  that  if  the  s^me  property  that  was  received  w^s  re^ 
82 
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tamed,  and  the  difference  in  valae  was  cansed  bj  increase  of  age  or 
other  causes  over  which  he  had  no  control,  and  for  which  he  was  in 
no  fault ;  or  if  he  was  prevented  from  returning  the  animals  reoeiTed 
bj  their  death  from  natural  disease  or  inevitable  accident,  the  defend- 
ant being  in  no  fault  therefor, — ^then  he  ought  not  to  be  charged  for 
their  value  or  the  difference  in  value ;  and  that  these  items  in  the 
orator's  account  came  under  this  head  and  were  therefore  properly 
disallowed. 

The  chancellor  considered  that  the  proper  construction  of  the  lease 
was  as  the  orator  claimed  it  to  be ;  that  the  items  herein-before  stated, 
as  follows :  No.  1,  at  $80. ;  No.  2,  at  $25. ;  No.  8,  at  $30. ;  No.  4, 
at  $75. ;  No.  5,  at  $7. ;  No.  6,  at  $5. ;  No.  7,  at  $20. ;  No.  9,  at 
$10.07. ;  No.  10,  at  $10.,  ought  bj  this  construction  of  the  lease  to 
be  aUowed  to  the  orator.  No.  8,  at  $42.,  was  properly  disal- 
lowed. 

The  chancellor  also  disallowed  the  $6.50,  (item  18  of  the  de- 
fendant's account,  for  the  increase  on  two  cows  fattened.) 

The  only  exception  taken  by  the  defendant  to  the  report  was  for 
the  allowance  of  items  36  and  87,  each  for  $6.,  which  the  chancel- 
lor disallowed. 

,  for  the  orator. 

JET.  C.  Boyce  and  H^  A.  Bwrt^  for  the  defendant. 

PoLAMD,  Ch.  J.  1.  The  first  and  principal  question  is  as  to  the 
construction  of  the  lease  from  the  orator  to  the  defendant. 

The  lease  provides  that  Smalley  is  to  have  one^balf  of  Uie  gn»88 
proceeds  of  said  farm  in  lieu  of  interest,  ''and  to  have  as  much  prop- 
erty and  value  in  hay,  seed,  teams,  tools  and  stock  returned  to  said 
Smalley  at  the  expiration  of  said  contract  as  he  puts  on  to  said  farm 
and  delivers  over  to  said  Corliss."  And  it  is  again  repeated  in  the 
lease,  ''said  Corliss  is  to  leave  at  the  expiration  of  this  contract  upon 
said  farm  for  the  use  of  said  Smalley,  as  much  value  in  seed 
and  grain,  team,  stock  and  tools  as  he  receives  from  the  said 
SmaUey." 

It  is  not  claimed  but  that  in  a  contract  for  the  leasing  of  a  farm 
and  the  stock  upon  it,  it  is  perfectly  competent  for  the  parties  to  con- 
tract that  the  tenant  shall  insure  to  the  landlord  the  return  of  all  the 
^tock  or  other  property  on  the  farm,  or  its  value,  even  though  it  mi^ 
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be  lost,  or  depreciate  iu  value,  without  any  fault  on  his  part,  or  by 
inevitable  accident. 

It  is  claimed,  however,  by  the  defendant,  that  such  stipulation  is 
80  unusual  in  this  class  of  contracts,  and  operates  so  severely  upon 
the  defendant  in  this  case,  that  the  language  used,  and  quoted  above, 
should  not  be  construed  to  mean  this,  but  only  to  throw  upon  the 
defendant,  in  case  of  any  loss  or  depreciation,  the  burthen  of  prov- 
ing that  it  was  occasioned  without  his  fault.  But  it  appears  to  us 
that  the  language  of  the  contract  is  so  clear  and  distinct,  and  so  en- 
tirely unequivoccd  in  its  meaning,  that  no  room  is  afforded  for  a  con- 
struction any  more  favorable  to  the  defendant,  than  that  he  bound 
himself  to  return  the  property  he  received,  or  its  equivalent  in  value, 
even  though  the  loss  or  depreciation  was  wholly  without  fault  of  his. 
Nor  have  we  been  able  to  see  that  the  clauses  above  cited  are  so  con- 
trolled or  modified  by  other  provisions  and  clauses  of  the  lease  as  to 
vary  this  plain  signification. 

This  was  the  construction  given  to  the  lease  by  the  chancellor,  and 
his  allowances  of  items  in  the  orator's  account,  which  were  objected 
to  by  the  defendant,  we  regard  as  correct,  with  two  exceptions. 
These  are  the  charges  of  825.  for  the  loss  on  the  two  cows  fattened  and 
killed,  and  $10.  for  loss  on  the  bull  sold.  The  masters'  report  states 
that  by  the  mutual  agreement  of  both  parties  the  cows  were  fattened 
and  killed  in  the  fall  of  1860,  and  produced  but  $35.  which  the  ora- 
tor had,  though  their  value  the  spring  before  was  $60. 

The  bull  was  worth  $25.  in  the  spring,  but  by  mutual  agreement 
he  was  sold  in  the  fall  for  but  $15. 

The  chancellor  allowed  to  the  orator  his  charges  for  these  losses  as 
properly  recoverable  under  this  provision  of  the  lease.  It  seems  to 
us  this  allowance  was  improper. 

This  disposition  of  the  two  cows  and  buU,  clearly  excused  the  de- 
fendant from  restoring  them  to  the  orator  at  the  end  of  the  term, 
and,  as  we  think,  from  returning  any  equivalent  for  them  then.  In 
effect  it  took  them  out  of  tl\e  contract  of  lease,  and  made  a  new  con- 
tract as  to  them,  and  another  and  different  disposition  of  them.  We 
cannot  say  but  this  disposition  of  these  animals  at  these  prices  was 
more  beneficial  to  the  orator  than  to  have  had  them  kept  until  spring 
l^nd  then  retur^^d  to  him.     Nor  can  we  say  but  such  new  dispQ8ii<i 
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tion  was  more  detrimental  to  the  defendant  than  it  would  have  been 
to  have  fulfilled  his  original  agreement  as  to  them. 

Each  party  ran  his  own  risk  as  to  making  or  losing  by  this  new 
and  different  arrangement  as  to  these  animals,  and  as  that  new 
arrangement  was  perfected  and  carried  out,  neither  can  resort  to  the 
original  provision  in  the  lease  governing  them. 

The  chancellor's  decree  disallows  two  items  of  the  orator's  aoconnt, 
Nos.  36  and  37,  of  86.  each,  ^'for  garden  spots  and  firewood  for 
Levi,"  and  "same  for  Jerry." 

The  lease  makes  no  provision  that  the  defendant's  hired  men  or 
tenants  are  to  be  furnished  with  firewood  and  gardens  without 
charge,  and  as  the  masters  find  that  they  had  such  from  the  orator, 
these  should  have  been  allowed. 

The  orator  also  objects  to  the  allowance  of  two  items  in  the  de- 
fendant's account, — No.  4,  for  work,  allowed  by  masters  at  $d4.50, 
and  No.  26,  for  hay  and  straw  left  on  the  place,  allowed  at  $50. 
But  we  think  these  items  are  not  properly  open  to  revision  here. 
It  is  true  that  an  appeal  of  a  chancery  suit  brings  the  whole  case 
before  this  court,  as  it  stood  before  the  chancellor,  and  the  court  may 
as  properly  vary  the  decree  against  the  party  appealing  as  in  his 
favor.  But  on  an  appeal,  this  court  takes  the  place  of  the  chancel- 
lor, and  when  it  would  not  be  proper  for  the  chancellor  to  distnrb  an 
allowance  of  masters  at  the  hearing  before  him,  it  would  be  equally 
the  duty  of  this  court  not  to  do  so.  When  an  account  has  been 
taken  and  returned  by  a  master,  regularly,  either  party  desiring  to 
object  to  the  allowance  of  any  item  should  file  his  exceptions  to  the 
masters'  report,  specifying  the  items  objected  to,  and  the  grounds  of 
objection.  On  hearing,  it  is  not  the  duty  of  the  chancellor  to  ex- 
amine items  not  thus  excepted  to,  and  on  appeal  the  duty  of  this 
court  does  not  extend  beyond  that  of  the  chancellor. 

In  this  case  no  written  exceptions  were  filed,  but  at  the  hearing 
before  the  chancellor,  each  party  excepted  orally  to  such  allowances 
as  the  masters  had  made  which  he  was  dissatisfied  with,  and  all  these 
exceptions  were  stated  in  the  chancellor's  decree.  The  chancellor 
was  not  bound  to  examine  any  items  that  were  not  thus  excepted  to, 
and  on  appeal  from  his  decree,  the  hearing  must  have  the  same  lim- 
-  itation. 
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The  chancellor's  decree  is  reversed,  and  the  case  remanded,  with 
directions  to  disallow  in  the  plaintiff's  account,  said  item  of  $25.  for 
^Moss  on  two  cows  fattened,"  and  the  item  of  $10,  for  ^'loss  on  bull," 
and  to  aUow  to  the  plaintiff  the  two  items  of  $6.  each  for  firewood 
and  gardens  for  hired  men,  and  to  allow  the  residue  of  accounts  as 
in  former  decree,  and  make  decree  accordingly. 


William  Mullen  v.  R.  B.  Shebicak,  Appellant, 
Trover.     Lottery, 

By  ilrtillee  and  lUsehood  the  plaintiff  ^ot  posseBsion  of  a  gift  enterprise  tlclteti  bo 
called,  belonging  to  W.,  a  minor,  which  entitled  the  holder  to  certain  articles, 
and  when  drawn  took  them  into  his  possession.  The  defendant,  an  officer,  then 
attached  and  carried  awar  said  articles  upon  a  writ  in  faror  of  W/s  father 
against  the  plaintiff,  by  the  father's  direction,  and  delivered  them  to  his  posses- 
sion. He,  the  father,  then  dlscontinned  his  suit,  haying  instituted  it  merely  to 
get  possession  of  said  articles.  Held,  that  in  the  absence  of  proof  to  the  con- 
tnury,  the  defendant  is  entitled  to  the  presumption  that  he  acted  in  good  faith, 
and  strictly  within  the  limit  of  his  official  duty,  in  serving  said  writ  as  he  did; 
that  upon  a  discontinuance  of  said  suit,  it  was  his  duty  to  deliver  the  property 
to  the  person  legally  entitled  to  It;  and  that  the  property  deaily  belonged 
to  W. 

Trotbr  for  a  bedstead,  washstand,  bureau  and  two  chairs.  Flea^ 
not  gniltj.  Trial  by  the  court,  September  Term,  1864,  Aldis,  J., 
presiding. 

The  plaintiff  offered  evidence  tending  to  show  that  the  defendant, 
as  sheriff,  attached  and  carried  awaj  the  chamber  set  described  in 
the  plaintiff's  declaration,  upon  a  writ  in  favor  of  Dr.  Woodward 
against  the  plaintiff;  that  when  attached  they  were  in  the  possession 
of  the  plaintiff;  that  the  defendant  attached  them  by  the  direction  of 
Dr.  Woodward^  and  delivered  possession  of  the  articles  to  him  ;  that 
Dr.  Woodward  claimed  to  own  them,  and  instituted  the  suit  merely 
to  get  possession  of  them,  and  as  soon  as  he  got  possession  of  them 
discontinued  his  suit,  not  claiming  to  have  any  real  cause  of  action 
against  the  plaintiff  for  which  the  suit  was  brought ;  that  he  had  de- 
manded the  property  back  of  Sherman,  the  sheriff,  who  referred  him 
to  Dr.  Woodward,  who  had  possession  of  the  property  and  claimed 
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to  own  it ;  and  that  the  sheriff  on  such  demand  did  not  retom  the 
property, — with  proof  of  value  he  rested  his  case. 

The  court  found  the  facts  to  be  as  the  evidence  offered  tended  to 
show. 

The  defendant  then  introduced  evidence  tending  to  prove,  and 
firom  which  the  court  found  proved,  the  following  facts.  A  show- 
man, calling  himself  Prof.  King,  exhibited  various  tricks  of  leger- 
demain and  performances  of  ventriloquism  at  the  village  of  St. 
Albans,  and  had  connected  with  this  what  was  called  a  gift  enter- 
prise, which  was  an  arrangement  adopted  to  induce  people  to  attend 
the  show,  and  under  which  each  one  that  attended  would,  after  enter- 
ing the  hall,  draw  from  a  certain  box  an  envelope  containing  a  ticket, 
and  if  it  was  numbered,  the  holder  became  entitled  to  some  gift,  so 
called,  and  these  gifts  were  distributed  at  the  close  of  the  exhibition. 

Fred.  Woodward,  a  son  of  Dr.  Woodward,  and  about  thirteen 
years  of  age,  went  to  the  show,  bought  a  ticket  of  admission,  went 
in,  drew  his  envelope,  and  found  himself  the  holder  of  ticket  No. 
64.  He  took  a  front  seat  near  the  stage,  the  plaintiff  sat  directly 
behind  him.  The  plaintiff  looked  over  the  bo/s  shoulder  and  saw 
his  ticket  with  a  number  on  it,  and  asked  the  boy  to  let  him  look  at 
it.  The  boy  hesitated  but  finally  let  the  plaintiff  take  the  ticket. 
The  plaintiff  then  asked  him  if  he  would  sell  it.  The  boy  said 
^'  No,  he  did  not  want  to  sell  it,  he  wanted  to  keep  it  and  see  what  it 
would  draw."  The  plaintiff  said  he  would  give  him  a  quarter  of  a 
dollar  for  the  ticket ;  the  boy  said  he  did  not  want  to  sell  it.  The 
plaintiff  then  put  a  quarter  of  a  dollar  into  the  boy's  lap,  and  told 
him  he  would  give  him  whatever  the  ticket  drew.  The  boy  several 
times  asked  for  the  ticket,  and  the  plaintiff  would  reply,  ^^you  are  all 
right, — ^you  have  the  quarter  and  I  have  the  ticket, — I  will  give  you 
whatever  the  ticket  draws."  This  he  continued  to  say  to  the  boy  to 
quiet  him  till  the  show  was  over  and  the  drawing  of  the  gifts  was 
about  to  b^gin.  This  was  said  after  the  drawing  began.  Soon 
No.  64  was  drawn,  and  Prof.  King  announced  that  the  fortunate 
holder  of  it  had  drawn  a  set  of  chamber  furniture.  The  plaintiff 
having  the  ticket  in  his  possession,  claimed  the  furniture  and  got 
possession  of  it,  and  carried  it  to  his  rooms.  The  court  finds  that 
the  plaintiff  obtained  the  ticket  from  the  boy  by  artifice,  and  kept  it 
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by  falsely  pretending  to  the  boy  he  should  have  what  it  would  draw ; 
that  the  boy  did  not  consent  that  he  should  keep  the  ticket,  or  what 
it  would  draw,  and  that  the  plaintiff  wrongfully  got  and  kept  the 
ticket)  and  thereby  wrongfully  and  without  right  got  and  kept  the  fuiv 
niture  which  the  ticket  drew. 

The  court  rendered  judgment  for  the  defendant  for  his  costs, — to 
which  the  plaintiff  excepted. 

Mk  Buck^  for  the  plaintiff,  maintained  that  Woodward  has  no  title 
or  right  to  the  chamber  set  in  question.  1st.  Because  he  never  ac- 
quired it  by  gift,  purchase,  or  other  legal  transaction.  2d.  The  pro- 
ceedings by  which  Dr.  Woodward  claims  to  have  acquired  title  to 
the  furniture  are  in  contravention  of  the  statutes  of  this  state,  and 
therefore  illegal.  See  6.  S.,  p.  692,  §§  5  and  6 ;  Dixon  v.  Olmsteady 
0  Vt.  310.  dd.  All  contracts  made  in  connection  with  and  based 
upon  such  illegal  transactions,  are  void  and  cannot  be  enforced  at 
law.     The  maxim,  ^^ex  terpe  eausay*  &c.,  applies. 

Upon  the  discontinuance  of  the  suit  the  officer  should  have  re- 
turned the  property  to  the  plaintiff.  Baker  v.  FvUer^  21  Pick,  818 ; 
BriggB  v.  Oleaaon^  29  Vt.  78. 

Edson  &  Bandy  for  the  defendant,  maintained  that  this  enterprise 
was  not  in  violation  of  the  statute.  6.  S.,  p.  692,  §§  5  and  6.  The 
title  to  the  furniture  and  the  right  to  its  possession  was  in  Dr.  Wood- 
ward or  his  son,  and  in  getting  possession  they  merely  exercised  the 
right  of  recaption  in  a  peaceable  manner.  Mu8$ey  y.  Scotty  32  Yt. 
82  ;  WiUan  v.  Hooper  et  al.y  12  Vt.  655.  The  defendant  not  liable  in 
trover.  Enapp  v.  Winchestery  11  Vt.  851 ;  YaU  v.  SatmderSy  16  Vt. 
248 ;  Nntt  v.  Wheelery  80  Vt.  486 ;  AbhoU  v.  KmhaUy  19  Vt.  558 ; 
StougUon  v.  MoUy  25  Vt.  672 ;  is  not  liable  at  all,  as  the  case  finds 
that  the  plaintiff  was  not  the  owner  of  the  articles  attached.  Soper 
v.  SufMiety  5  Vt.  274 ;  Pavi  v.  SlaMmy  22  Vt.  281. 

It  does  not  appear  but  that  the  defendant,  in  making  the  attach- 
ment, acted  in  good  faith,  and  this  court  will  not  presume  to  the  con- 
trary. 

Kellogg,  J.  This  case  presents  three  questions,  upon  the  de- 
cision of  which  the  judgment  depends. 

I.  It  does  not  appear  that  the  defendant  was  privy  to  the  purpose 
of  Dr.  Woodward  in  commencing  the  suit  against  the  plaintiff  merely 
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to  get  possession  of  the  property  in  controtrersy.  We  are  to  assume, 
therefore,  that  the  defendant  acted  in  good  faith  in  making  the  at* 
tachment  on  that  writ ;  and  he  is  not  to  be  affected  or  prejudiced 
by  the  fact  that  Doctor  Woodward  adopted  means  to  obtain  posse». 
sion  of  the  property  which,  under  ordinary  circumstances  could  not 
be  looked  upon  with  any  degree  of  favor.  The  defendant  is  conse- 
quently entitled  to  the  presumption  that  he  acted  in  good  faith,  and 
strictly  within  the  line  of  his  official  duty,  in  making  service  of  the 
writ  in  favor  of  Doctor  Woodward  against  the  plaintiff. 

n.  When  that  suit  was  discontinued,  it  was  the  duty  of  the 
sheriff  to  deliver  the  property  to  the  person  who  was  legally  entitled 
to  it.  If  the  property  was  then  in  the  possession  of  the  party  to 
whom  it  rightfully  belonged,  and  the  plaintiff  had  no  legal  title  or 
right  to  it,  there  was  no  conversion  of  it  by  the  defendant  in  refus- 
ing to  deliver  it  back  to  the  plaintiff  on  his  demand. 

in.  On  the  facts  found  by  the  county  court,  the  property  clearly 
belonged  to  Doctor  Woodward's  son,  and  the  plaintiff  stood  as  a 
selfK^onstituted  agent  of  the  son  in  receiving  the  property  on  the 
ticket.  In  law,  his  possession  of  the  property  should  be  regarded  as 
a  possession  in  the  right  and  for  the  use  of  the  son.  The  plaintiff 
obtained  the  possession  of  the  ticket  by  a  false  pretence,  and 
kept  that  possession  against  the  will  of  the  person  who  was  le- 
gally entitled  to  it.  If  the  gift  distribution  was  illegal,  it  was  no 
eenomnoi  of  his  except  in  respect  to  his  own  ticket.  He  was  not 
only  a  particepi  in  the  guilt  of  the  enterprise,  but  he  also  undertook 
te  acquire  by  deception  and  falsehood  a  right  which  belonged  to  the 
b(^  akme.  He  has  no  right  to  appeal  to  a  court  of  justice  to  aid 
him  in  hb  attempt  to  take  advantage  of  his  own  wrong. 

Judgment  of  the  county  court  for  the  defendaxit  affbmed. 
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W.  W«  Russell  v.  Jaxbs  Dodds. 

Prudential  GommiUee.     Schools.     TreapoiB. 

If  B  prudential  committee  ticree  to  let  a  partjr  hare  the  distrlet  school  boose  for  u 
priTate  ichool  daring  a  yacation  of  the  ninal  district  school,  and  the  party  ad 
npon  the  aicreement,  the  committee  cannot  rcToke  it,  without  cause,  nor  can  he 
aUege  his  want  of  legal  authority  to  make  it  in  an  action  of  trespass  against  him 
Ibr  forcibly  preyenting  the  par^  flrom  continuing  his  school  during  the  period 
agreed  upon. 

TsBSPASs  for  an  assault  and  batterj.    The  case  was  heard  on  de- 
murrer to  the  replication.      The  facts  set  forth  bj  the  plea  and 
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I'eplication  are  fully  stated  in  the  opinion  of  the  court.  At  the  Feb- 
ruary Term,  1864,  Aldis,  J.,  plresiding,  the  court  pro  forma  held 
the  replication  insufficient,  and  rendered  judgment  for  the  defendant, 
^-to  which  the  plaintiff  excepted* 

ff»  Harrington  and  George  F.  Hotighlon^  for  the  plaintiff. 

H.  E.  Bearddey^  for  the  defendant. 

Poland,  Ch.  J.  The  plea  and  replication  in  this  case  show  the 
following  state  of  facts.  In  the  fall  of  1862,  and  in  the  interval  be- 
tween the  usual  summer  and  winter  schools,  Hutchins  proposed  to 
open  in  the  district  school  house,  a  private  school  for  the  children  of 
the  district  and  vicinity,  and  this  object  was  generally  concurred  in 
and  approbated  by  the  inhabitants  and  voters  of  the  district,  though 
no  corporate  action  was  had  on  the  subject.  For  this  purpose 
Hutchins  applied  to  the  defendant  who  was  the  prudential  committee 
of  the  district,  for  the  use  of  the  school  house,  and  thereupon  the 
defendant  agreed  with  Hutchins  that  he  might  have  the  school  hcuae 
for  his  school  for  the  period  of  eleven  weeks.  Hutchins  thereupon 
made  his  arrangements,  took  possession  of  the  school  house  and 
opened  his  school. 

After  the  school  had  coiitinned  for  some  weeks,  the  defendant  for 
no  alleged  reason,  in  the  absence  of  Hutchins  and  his  pupils  from 
the  school  house,  fastened  the  door  of  the  house.  Hutchins  found 
the  house  fastened,  and  was  forbidden  by  the  defendant  to  enter,  but 
he  undertook  to  do  so,  and  the  plaintiff  to  aid  him  in  so  doing.  The 
defendant  attempted  by  force  to  prevent  them  from  entering,  and  to 
some  extent  used  personal  violence  for  that  purpose. 

The  question  presented  by  the  case  is,  whether  upon  this  state  of 
facts  the  force  so  usdd  by  the  defendant  was  lawful  or  unlawful. 

The  argument  on  the  part  of  the  defendant  has  gone  mainly  upon 
his  want  of  authority  to  make  any  such  contract  with  Hutchins  for 
the  use  of  the  house,  for  such  purpose,  and  that  at  most  it  was  a 
mere  license,  which  hd  might  revoke  at  any  time,  and  resume  pos- 
session in  himself.  The  purpose  for  which  school  districts  are  re- 
quired to  build  school  houses,  is  to  accommodate  schools  which  are 
supported  by  the  district,  and  which  they  are  required  by  law  to 
maintain,  but  the  general  object  of  all  these  requirements  of  the  law, 
is  the  education  of  the  children. 
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Hence  it  was  held  in  Chaflin  et  dl.  v.  HiU  et  al.^  24  Vt.  528,  that 
a  private  school  not  supported  by  a  tax  on  the  district,  might  bj  con- 
sent of  the  district  be  held  in  the  school  house,  that  such  a  school 
wafl  for  the  furtherance  of  the  general  object  and  design  of  such 
erections,  and  so  no  unlawful  use  of  the  house,  and  that  the  pruden- 
tial committee  to  whom  bj  law  the  general  care  of  the  house  is  given, 
had  no  legal  right  to  prevent  the  house  being  used  for  that  purpose. 
If  the  district  might  properly  and  legally  allow  the  house  to  be  used 
for  such  purpose,  we  think  in  the  absence  of  any  dissent  by  the  dis^ 
trict,  the  prudential  committee  might  do  the  same  thing,  and  give 
permission  to  use  the  house  for  the  same  object,  and  especially  if  it 
was  generally  approved  by  the  voters  and  tax-payers  of  the  district. 

It  is  said  in  the  case  of  Chaplin  et  oL  v.  HUl  et  al,^  above  cited, 
that  the  district  may  allow  the  school  house  to  be  used  for  a  private 
school  for  the  time  being  merely^  but  cannot  confer  the  exclusive  use 
of  the  house  upon  any  one  for  any  definite  time.  But  we  apprehend 
that  what  is  meant  by  this  is,  that  the  district  may  not  part  with  the 
use  and  power  of  control  over  the  house  permanently,  or  for  any 
such  length  of  time  as  to  prevent  the  house  from  being  used  for  the 
purpose  of  a  district  school,  for  which  it  is  specially  erected.  If 
they  may  part  with  it  at  all,  we  see  no  reason  why  they  may  not 
part  with  it  for  such  limited  period  as  will  not  interfere  with  their 
legitimate  and  proper  use  of  it  as  a  district  school  house. 

But  however  this  may  be,  the  defendant  in  this  case  assumed  to 
agree  with  Hutchins  that  he  should  have  the  use  of  the  house  for  his 
school  for  the  period  of  eleven  weeks.  Hutchins  had  acted  upon 
this  agreement,  got  up  his  school,  and  taken  possession  of  the  house, 
and  was  fully  performing  on  his  part.  If  his  school  was  broken  up 
before  its  intended  termination,  it  might,  and  doubtless  would  be  a 
serious  loss  to  him,  as  well  as  to  his  pupils.  Whether  the  defend- 
ant hadt  exceeded  his  proper  authority  in  agreeing  to  let  him  have 
the  house  for  eleven  weeks,  or  Lot,  we  think  it  does  not  lie  in  the 
defendant's  mouth,  to  say  that  he  had  no  authority  to  make  such 
agreement,  and  that  therefore  he  will  violate  and  repudiate  it.  If 
the  district,  his  principal,  was  content,  he  was  bound  to  be. 

So  far  as  the  defendant  is  concerned,  it  is  the  same  as  if  he  had 
himself  been  the  owner  of  the  house,  and  made  such  contract ;  having 
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made  such  cooiracty  and  Hutdiios  having  acted  upon  it,  taken  posaes- 
eion  of  the  house  and  opened  his  school,  the  agreement  was  not  reyok* 
able  hy  the  defendant  without  cause,  nor  can  he  all^  his  want  of 
legal  authority  to  make  the  agreement.  Hence  when  he  undertook 
forcibly  to  prevent  Hutchins  from  continuing  his  school  in  the  houjse, 
during  the  period  he  had  agreed  he  might  do  so,  he  was  acting  con- 
trary to  law,  and  such  use  of  force  was  unlawful,  and  he  would  be 
liable  therefor.  With  these  views  of  the  law,  we  regard  the  plain* 
tiff's  replication  as  a  good  answer  to  the  defendant's  plea,  and  there* 
fore  that  the  judgment  of  the  court  below  was  erroneous  and  tlia 
same  is  reversed,  and  the  replication  is  adjudged  sufficient. 


CASES 

ARGUED  AND  DETERMINED 

SUPEEME   COURT 

VOft  THB 

COUNTY  OF  ADDISON, 

▲T    THB 

Javuabt  Terx,  1865. 


PRESENT: 

Hov.  LUKE  P.  POLAND,  Cmsr  JuBoa. 

Hon.  ASA  O.  ALOIS,  ) 

Hon.  JAMES  BARRETT,  >    AflSiSTAXT  Judoss. 

HOK.  LOYAL  C.  KELLOGOi  ) 


Calvin  Hill,  Adminiaratar  of  Georqe  H.  Eager,  v   Town  o? 

New  Haven, 

MghfoayB.     Pleading,     New  Trial. 

A  paity  hdTinir  saffered  iqjary  by  the  insaflBclency  of  an  blfl^bway,  is  not  bound  to 
Mtablfsh  in  tlie  ontiet  m  a  distinct  affirmative  proposition,  tliat  be  was  ffnilty  of 
no  neglixenoe  on  tbe  occasion. 

Tbe  question  whether  bis  n^ll^nce  contributed  to  bis  ii\|ni7  is  one  of  fliet  ibr 
tbe  Jury. 

Where  the  declaration  in  an  action  for  damages,  under  H  15,  16, 17,  cb.  62,  6.  S., 
alleged  the  time  of  the  decease  of  the  party,  which  was  within  two  years  before 
tbe  commencement  of  tbe  action,  without  specifically  alleging  that  it  was  within 
two  years  before  tbe  action  was  commenced,  it  was  Md,  sufficient  after  Terdict. 

The  power  of  the  supreme  court  to  grant  new  trials  on  the  ground  that  the  Terdict 
was  against  the  weight  of  evidence,  should  be  confined  to  the  court  before  which 
the  caM  was  tried.    Polahd,  Cb.  J. 
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Action  on  the  case  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate  alleged  to  have  been  caused  by  the  insufficiency 
of  a  certain  highway  in  the  town  of  New  Haven.  Flea,  the  general 
issue,  and  trial  by  jury,  June  Term,  1864,  Pierpoint,  J.,  presiding. 

On  trial  the  plaintiff  asked  leave  to  enter  a  non-suit  on  the  second 
count  in  his  declaration,  to  which  the  defendant  objected,  bat  the 
court  granted  the  request,  and  a  non-suit  in  that  count  was  entered. 
The  defendant  then  objected  to  the  plaintiff's  proceeding  to  trial  on 
th3  remaining  count,  upon  the  ground  that  he  could  not  legally  do  so. 
This  objection  also  was  overruled. 

It  appeared,  and  was  not  disputed,  that  the  plaintiff's  intestate, 
George  H.  £ager,  while  on  his  way  from  Bristol  to  Middlebury  vil- 
lage, where  he  resided,  driving  a  pair  of  horses  attached  to  a  wagon, 
on  a  highway  in  the  town  of  New  Haven,  went  with  his  team  off  from 
the  highway  into  the  New  Haven  river,  and  was  drowned  ;  that  he 
left  a  wife  and  two  children,  one  of  the  children  having  since  de- 
ceased ;  that  the  plaintiff  is  thp  administrator  on  his  estate,  and  that 
due  and  reasonable  notice  was  given  by  the  plaintiff  to  the  defend- 
ant that  the  claim  for  damages  embraced  in  this  action  would  be 
made.  • 

The  legal  duty  of  said  town  to  keep  said  highway  in  repair  was 
conceded,  and  the  plaintiff's  testimony  tended  to  show  that  the  high- 
way at  the  place  where  the  accident  occurred  was  at  that  time  out  of 
repair,  and  insufficient  in  the  following  particulars :  That  it  was  at 
the  place  of  the  accident  too  narrow,  and  too  near  the  margin  of  the 
river ;  that  there  were  no  barriers  or  landmark  on  the  river  side  at 
that  place,  nor  for  a  considerable  distance  on  each  side,  to  indicate 
where  the  road  was,  when  covered  with  water,  or  to  prevent  travel- 
lers from  driving  off  into  the  stream ;  that  suitable  means  of  dis- 
charge for  the  water  from  adjacent  lands  were  not  provided,  whereby 
the  road  might  be  kept  free  from  water  so  as  to  be  discemable,  and 
that  loose  boards  that  had  been  by  this  freshet  forced  from  the  fence 
at  the  place  of  the  accident,  were  lying  across  the  road,  and  were 
floating  on  the  water  in  it,  and  calculated  to  frighten  horses  and 
cause  them  to  shear  off  into  the  river. 

There  was  evidence  tending  to  show  that  one  of  Eager's  mares 
that  he  was  4riving  when  the  accident  happened,  was  high  spirited 
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and  difficult  to  manage  in  some  places ;  that  Eager  had  notice  from 
one  Nash  that  there  was  probably  water  in  the  road  at  the  point 
where  he  was  afterwards  drowned»  and  if  there  was  it  would  be 
dangerous  to  go  that  way ;  that  Eager  and  Johnson,  who  was  with 
him,  stopped  three  times  after  driving  into  the  water  to  examine  the 
way ;  that  the  catastrophe  happened  at  about  sunset.  Other  facts 
are  stated  in  the  course  of  the  opinion  of  the  court. 

The  defendant  requested  the  court  to  charge  the  jury,  among  other 
things,  that,  upon  the  uncontradicted  testimony  in  the  case  respecting 
the  circumstances  attending  the  occurrence  of  the  accident  in  ques- 
tion, the  plaintiff  was  not  entitled  to  recover. 

That  there  was  no  testimony  in  the  case  tending  to  show  that  the 
plaintiff's  intestate  was,  on  the  occasion  in  question,  in  the  exercise 
of  that  degree  of  care  and  prudence  which  was  requisite  to  entitle 
the  plaintiff  to  recover,  even  if  the  highway  was  out  of  repair  and 
insufficient. 

That  if  the  mare  of  Eager  was  fractious  and  difficult  to  manage  in 
places  of  difficulty,  as  stated  by  Eager  to  J.  R.  Nash,  then  the  at- 
tempt to  pass  through  the  water  at  the  time  in  question,  was  an  act 
of  imprudence  and  negligence  in  itself,  such  as  to  preclude  a  recov- 
ery by  the  plaintiff. 

But  the  court  refused  so  to  instruct  the  jury,  and  did  (among  other 
things  not  excepted  to)  charge  that  the  question  of  the  care  and  dil- 
igence of  Eager,  upon  the  occasion  of  the  accident,  was  for  the  jury 
to  determine.  That  if  the  negligence,  carelessness  or  imprudence  of 
Eager,  or  his  companion,  contributed  in  any  degree  to  occasion  the 
accident,  the  plaintiff  could  not  recover,  even  though  the  road  was 
ever  so  insufficient,  and  the  accident  occurred  in  consequence  of  the 
insufficiency. 

That  if  he  was  acting  imprudently,  or  doing  what  a  man  of  ordi- 
nary care  would  not  have  done,  and  thus  contributed  in  any  degree 
to  occasion  the  accident,  the  plaintiff  could  not  recover. 

That  it  was  for  the  jury  to  say  whether  it  was  an  act  of  prudence 
or  negligence  on  Eager's  part  in  going  there  and  attempting  to  pass. 
That  in  determining  this  question,  the  jury  should  look  at  the  case 
just  as  a  man  would  who  was  placed  in  the  same  circumstances  that 
Eager  was. 
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The  jury  were  farther  told,  that  on  the  question  of  negligence  on 
the  part  of  Eager,  the  character  of  his  team  was  to  be  taken  into 
consideration,  as  well  as  the  condition  of  the  road,  for  it  might  be 
prudent  to  attempt  to  pass  there  with  a  perfectly  gentle  horse,  when 
it  would  not  be  so  with  a  horse  which  was  otherwise,  and  if  the 
horse  was  an  improper  one  to  be  taken  there,  or  was  such  as  to  ren- 
der the  attempt  to  pass  unsafe,  though  otherwise  safe,  and  Eager 
knew  it,  and  the  accident  occurred  on  that  account,  the  plaintiff  could 
not  recover.    Verdict  for  the  plaintiff. 

After  verdict  and  before  judgment,  the  defendant  moved  in  arrest 
of  judgment  for  the  insufficiency  of  the  plaintiff's  declaration.  It 
was  claimed  that  the  declaration  should  have  specifically  alleged  that 
the  plaintiff's  intestate  died  within  two  years  before  this  suit  was 
commenced,  whereas  it  only  alleged  the  time  when  the  injury  was 
received  and  when  he  died,  which  was  within  two  years  before  the 
commencement  of  the  action.  This  motion  was  overruled.  To  the 
decision  of  the  court  in  allowing  the  plaintiff  to  enter  a  non-soit  on 
the  second  count  in  his  declaration  and  to  proceed  to  trial  on  the 
other  count,  to  the  refusal  to  charge  as  requested,  and  the  charge  as 
given  in  regard  to  the  defendant's  said  requests,  and  to  the  decision 
of  the  court  overruling  the  defendant's  motion  in  arrest,  the  defendant 
secuK>nably  excepted. 

Oeorge  F,  Edmunds  and  E,  B.  Hard^  for  the  defendant. 

I.  The  jury  should  have  been  instructed  in  conformity  with  the 
defendant's  first  and  second  requests. 

It  will  not  be  denied  that  if  Eager's  negligence  contributed  in  the 
least  to  occasion  the  accident  by  which  he  lost  his  life,  the  plaintiff  is 
not  entitled  to  recover. 

And  it  is  equally  clear  that  the  burden  of  showing  that  Eager  was 
in  the  exercise  of  due  care  and  prudence,  or  rather,  that  he  was  not 
guilty  of  imprudence,  on  the  occasion  in  question,  is  on  the  plaintiff. 
Barber  v.  Essex,  27  Vt.  62  ;  Hyde  v.  Jamaica^  ib.  443  ;  Oahagan  v. 
Boston  &  Lowell  B.  B.  Co.,  1  Allen,  187. 

The  question  therefore  is :— did  the  testimony  on  the  part  of  the 
plaintiff,  have  any  tendency  to  show  that  Eager  was  not  guilty  of 
negligence  on  that  occasion  ?  We  ipsist  that  it  did  not ;  but,  gtrongly 
tended  tP  prov^  the  contrary. 
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We  insist  that  upon  the  testimony  it  was  not  only  the  right,  but 
the  plain  duty  of  the  court,  to  tell  the  jury  that  the  plaintiff  was  not 
entitled  to  recover.  1  Hilliard  on  Torts,  132,  133  ;  Fox  v.  Gtasten- 
hury,  29  Conn.  204  ;  WUda  v.  Hud.  Biv.  B.  B.  Co.,  2  Am.  Law  Reg. 
76  ;  24  N.  Y.  431  s.  c. ;  Gahagan  v.  Boston  &  Lowell  B.  R.  Co.,  1 
Allen  187 ;  Lucas  v.  New  Bed.  &  Taunton  B.  B.  Co.,  6  Gray,  64 ; 
Barber  v.  Essex,  supra  ;  Foot  v.  WiswcUl,  14  Johns.  804,  per  cufr  ; 
Blyth  V.  Co.  of  Proprietors,  dbc,  11  Exch.  781 ;  Strow  v.  0.  S  8. 
R.  B.  Co.,  18  N,  Y.  422  ;  Briggs  v.  Taylor,  28  Vt.  181 ;  Teefer  v.  B. 
R.  Co.,  3  Am.  Law  Reg.  665. 

n.  The  defendant's  third  request  should  have  been  complied 
with.  If  Eager's  mare  was  **  hard  to  manage  "  and  "  fractious  in 
a  tight  place,"  no  prudent  person  knowing  it,  would  have  attempted 
to  drive  her  through  the  water  at  the  place  and  on  the  occasion  in 
question. 

III.  The  statute  in  question  gives  a  right  of  action  in  a  case  in 
which  it  did  not  exist  at  common  law.  It  does  not,  as  in  the  case 
of  ordinary  statutes  of  limitations,  regulate  existing  rights  and  reme- 
dies, but  the  sole  foundation  of  the  plaintiff's  right  is  that  which  the 
statute  creates. 

Now  the  express  condition  or  qualification  of  the  plaintiff's  right 
^  redress,  is  that  he  shall  prosecute  within  two  years.  It  is  not  a 
'negative  statute  enacting  that  no  action  shall  be  maintained  unless, 
&c.,  but  the  newly  created  right  is  qualified  by  requiring  o^rfTux^eZy 
in  the  same  statute  that  created  it,  the  performance  of  an  act,  without 
which  no  right  is  given  at  all. 

The  cases  of  Ma^or  of  Salford  v.  Ackers,  16  M.  &  W,  85,  and  Hall 
T.  Bumstead,  20  Pick.  2,  are  decisive  on  this  question. 

ly.  If,  upon  the  testimony,  the  court  was  warranted  in  submit- 
ting the  question  of  Eager"s  negligence  or  prudence  to  the  jury,  the 
jnry  should  have  returned  a  verdict  for  the  defendant,  and  the  verdict 
for  the  plaintiff  being  manifestly  against  the  evidence,  should  be  set 
aside,  and  a  new  trial  granted. 

The  power  of  this  court  to  grant  a  new  trial  for  the  cause  above 
mentioned,  is  unquestionable.     G.  S.  p.  383. 

J.  W.  Stewart  and  E.  J.  Phelps,  for  the  plaintiff. 

X.  ThQ  ruling  of  the  court  allowing  the  plaintiff  to  enter  a  nonr 
33. 
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8ait  on  the  second  count,  and  to  proceed  on  the  others,  affords  no 
ground  for  a  new  trial. 

It  was  purely  a  matter  of  discretion,  and  is  not  revisable  here* 
Squires  v.  Burgess,  81  Vt.  466. 

II.  The  charge  of  the  court,  relative  to  the  alleged  negligence  of 
Eager,  was  in  all  respects  correct.  This  is  an  inference  of  fact  for 
the  jury.  Leicester  v.  FUts/ordy  6  Vt.  247 ;  same  case,  7  Vt.  162  ; 
Eunt  &  Wife  v.  Potwio/,  9  Vt.  418 ;  KeUt^  v.  Qlover,  15  Vt.  714  ; 
JHen  V.  Hancock,  16  Vt  280  ;  Rice  v.  Montpeliery  1?  Vt.  470 ;  Ca»- 
stdy  V.  Stockbridge,  21  Vt.  891 ;  Willard  v.  Newbury,  22  Vt.  458  ; 
Sessions  v.  Newport,  23  Vt.  10  ;  Morse  v  E.  &  B.  E.  Co.,  27  Vt.  54  ; 
Hyde  v.  Jamaica,  ib.  466-469  ;   Vinton  v.  Schwab,  82  Vt.  612. 

The  only  exception  to  this  rule  is  in  cases  where  the  inference  to 
be  drawn  from  circumstances,  upon  a  question  of  this  character,  ia 
so  plain  and  clear  as  not  to  admit  of  discussion  or  rational  doubt. 
But  to  come  within  this  exception,  the  inference  deduced  must  be  the 
necessary  and  unavoidable  result  of  the  agreed  facts.  A  strong  case 
is  not  enough.  The  evidence  must  have  no  legal  tendency  to  sustain 
any  other  inference.     Briggs  v.  Taylor,  28  Vt.  181. 

There  can  be  no  reasonable-  pretence  for  bringing  the  present  case 
within  the  narrow  exception  thus  indicated. 

ni.     The  petition  for  a  new  trial  should  be  dismissed  with  costs. 

The  general  rule  on  the  subject  of  granting  new  trials  for  verdicts 
against  evidence,  is  well  settled. 

They  are  rarely  granted,  and  only  in  cases  of  manifest  and  flagrant 
injustice.  If  there  is  any  evidence  to  sustain  the  verdict,  it  will  not 
be  disturbed.  It  must  be  clearly  against  evidence.  It  is  not  enough 
that  the  court  think  that  the  verdict  is  wrong.  It  must  appear  from 
all  the  evidence  that  it  cannot  be  right.  Every  intendment  is  in  its 
favor.  And  it  must  be  clear  that  the  jury  acted  from  bad  motives  or 
under  gross  mistake.  Graham  <&  Waterman  on  New  Trials,  p.  1239, 
1240,  1295,  and  1283  to  1287 ;  Alsop  v.  Com.  Ins.  Go.,  1  Sum- 
ner, 451. 

A  new  trial  on  this  ground  should  never  be  granted,  except  by  the 
judge  who  tried  the  case,  or  at  least  with  his  concurrence. 

IV.  The  motion  in  arrest  of  judgment  was  properly  overruled* 
(SruNov,  Parsons^  28  Vt.  459. 
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.  Poland,  Ch.  J.  All  the  requests  made  by  the  defendant's  coun- 
sel called  upon  the  court  to  decide  as  matter  of  law,  that  the  plaintiff 
was  not  entitled  to  recover  against  the  town,  because  his  own  testi- 
mony proved  that  the  negligence  or  carelessness  of  his  intestate  con- 
tributed at  least,  to  produce  the  injury  by  which  he  lost  his  life  ;  and 
it  is  claimed  that  the  refusal  of  the  court  to  comply  with  these  re- 
quests, and  thus  take  the  case  away  from  the  consideratiqn  of  the 
jury,  is  a  sufficient  allegation  of  error  against  the  judgment  below. 

In  the  first  place  it  is  said,  that  the  plaintiff  at  least  gave  no  af- 
firmative proof  that  Eager's  conduct  and  management  on  the  occa- 
sion was  careful  and  prudent,  or  that  he  was  not  guilty  of  negli- 
gence or  imprudence ;  and  it  is  claimed  that  such  affirmative  proof 
was  necessary  in  order  to  make  a  prima  facie  case  for  the  plaintiff. 

We  do  not  consider  this  proposition  strictly  correct ;  that  in  this 
class  of  cases  for  injuries  caused  by  insufficient  highways  that  the 
plaintiff  is  bound  to  establish  as  a  distinct  affirmative  point  in  the 
outset,  that  he  was  not  guilty  of  negligence  or  want  of  care  in  his 
own  conduct  or  management,  in  order  to  show  an  apparent  right  of 
recovery. 

It  is  abundantly  settled  in  such  cases,  that  if  the  negligence  or 
carelessness  of  the  person  injured,  contributed  in  any  material  degree 
to  the  production  of  the  injury  he  complains  of,  he  cannot  recover. 
That  if  the  town  is  guilty  of  negligence  in  allowing  the  highway  to 
be  defective,  and  a  party  sustains  an  injury  partly  by  reason  of  the 
defective  highway,  and  partly  by  reason  of  his  own  negligence  and 
omission  of  duty,  he  cannot  recover. 

This  principle  is  not  at  all  peculiar  to  this  class  of  cases  against 
towns ;  it  applies  equally  to  cases  of  collision  between  two  travel- 
lers on  a  highway,  or  between  vessels  on  the  water ;  indeed  it  is 
nearly,  if  not  entirely,  universal  in  all  cases  where  one  party  claims 
to  have  suffered  a  damage  byUhe  carelessness  or  negligence  of  an- 
other. 

But  this  is  a  question  as  to  the  burden  of  proof  merely ;  is  the 
plaintiff  bound  to  establish  in  the  outset,  as  a  distinct  affirmative 
proposition  that  he  was  guilty  of  no  negligence  on  the  occasion? 
We  think  he  is  not.  The  defect  in  the  highway  being  conceded  or 
proved,  the  plaii^tiff  is  bound  to  give  sufficient  evidence  to  estaJblisl) 
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prima  facie^  that  he  sustained  an  injury  bj  reason  of  such  defect. 
If  the  plaintiff's  own  evidence  shows  that  his  conduct  on  the  occa^ 
sion  was  careless  or  negligent,  and  that  such  carelessness  or  negli- 
gence aided  or  contributed  to  the  injury  he  received,  he  establishes  a 
defence  to  hi^  action  by  his  own  evidence,  as  much  as  if  the  same 
fact  were  proved  by  the  defendant.  But  if  the  plaintiff's  proof  dis- 
closes nothing  but  that  his  conduct  at  the  time  was  proper  and  pru- 
dent, he  is  not  bound  to  go  farther,  until  this  has  been  impugned  by 
some  evidence  on  the  other  side.  The  plaintiff  in  such  case  is  bound 
to  make  out  affirmatively,  that  his  damage  was  caused  by  the  defect 
in  the  highway  in  order  to  recover.  Evidence  which  proves  affirm- 
atively that  the  injury  was  caused  by  the  defect  in  the  highway,  most 
necessarily  to  a  certain  extent  show  negatively,  that  it  was  not  caused 
by  anything  else. 

To  this  extent,  and  this  only  can  it  be  said,  that  the  burden  of 
proof  is  on  the  plaintiff  in  such  a  case,  to  show  in  the  outset  of  bis 
case,  that  his  own  negligence  did  not  cause,  or  contribute  to  his 
injury. 

Tlie  true  rule  on  this  subject  was  laid  down  by  Phelfs,  J.,  in  the 
early  case  of  Lester  v.  Pitts/ord,  7  Vt.  158,  where  he  says :  "  It  was 
not  incumbent  upon  the  plaintiff  to  negative  the  charge  of  negli- 
gence or  imprudence  on  his  part,  such  proof  being  properly  matter 
of  defence." 

Nor  do  we  understand  that  what  is  said  by  Redfield,  Ch.  J.,  in 
the  case  of  Barber  v.  Essex^  27  Vt.  62,  varies  substantially  from 
what  we  now  hold ;  and  in  that  case  it  is  to  be  noticed  that  a  spe- 
cific request  was  made  upon  the  court  to  charge,  that  the  burden  was 
upon  the  plaintiff  to  show  that  he  was  exercising  due  care  at  the  time 
the  accident  occurred,  which  was  not  complied  with,  but  still  the 
judgment  was  affirmed. 

The  principle  contended  for,  that «  plaintiff  should  be  compeDed 
in  advance  to  furnish  evidence  of  the  propriety  of  his  own  course  of 
conduct,  before  any  offer  or  attempt  has  been  made  to  impeach  it, 
seems  quite  contrary  to  the  general  rule  of  legal  presumption  which 
is  always  applied  in  other  cases,  to  human  conduct,  that  it  will 
be  presumed  rightful  and  proper  iintil  the  contrary  is  made  to  ap? 
pear* 
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W^e  are  aware  that  in  gome  modem  cases  of  actions  against  rail 
road  companies  for  injuries  sustained  by  collision  With  the  engines 
and  cars  running  upon  their  own  track,  it  has  been  decided  that  the 
plaintiff  must  himself  show  affirmatively  that  he  was  himself  guilty 
of  no  negligence  whereby  the  collision  was  produced ;  such  are  the 
eases  of  Oahagan  v.  B.  &  L.  R.  B,  Co.,  1  Allen  187,  and  Tel/er  y. 
Northern  B.  B.  Oo.y  in  N.  J.  3  Am.  Law  Reg.  665. 

It  is  manifest  that  there  may  be  reasons  for  applying  a  different 
rule  to  this  class  of  cases,  from  the  fact  that  the  cars*and  engines  of 
the  road  run  upon  a  fixed  and  permanent  track  that  cannot  be  deri* 
ated  from,  and  from  the  peculiarly  dangerous  and  uncontrollable 
power  by  which  they  are  operated,  so  that  a  person  who  has  placed 
himself  within  their  range  and  power  might  properly  be  called  upon 
to  explain  by  his  evidence  how  he  came  there  before  receiving  dam- 
ages for  his  injury.  Whether  in  such  cases  a  rule  of  evidence  shall 
be  adopted  varying  from  that  in  general  use  between  ordinary  par* 
ties,  we  have  no  occasion  to  decide ;  it  is  enough  for  this  case  to  say 
that  we  see  no  ground  for  its  adoption  in  cases  like  the  present,  and 
the  long  an4  uniform  course  of  trials  of  such  actions  in  this  state  has 
shown  no  necessity  for  it. 

But  if  the  plaintiff  was  bound  to  show  affirmatively  that  the  con- 
duct of  his  intestate  on  the  occasion  was  that  of  a  careful  and  pru*" 
dent  man,  we  do  not  well  see  how  the  court  could  properly  be  called 
upon  to  decide  whether  he  had  proved  it,  and  this  is  substantially  the 
same  question  presented  by  one  of  the  defendant's  requests,  which 
was  in  substance  that  the  court  should  decide  that  the  plaintiff's 
evidence  proved  'negligence  and  carelessness  on  the  part  of  his  in- 
testate. 

The  court  below  were  clearly  right  in  refusing  to  treat  the  question 
as  one  of  law  for  them  to  decide,  when  it  had  so  repeatedly  and 
uniformly  been  decided  that  in  these  cases,  whether  the  plaintiff  was 
so  in  fault  that  he  had  contributed  to  his  own  injury  and  could  not 
recover,  was  a  question  of  fact  to  be  submitted  to,  and  decided  by 
the  jury. 

Whether  it  was  an  act  of  common  prudence  for  the  plaintiff's  in- 
testate to  attempt  to  drive  over  this  road  at  all,  and  whether  in  mak^ 
ing  the  attempt  he  managed  in  a  prudent  manner,  or  in  the  beat 
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manner,  depended  upon  a  great  variety  of  facts  and  circumstances. 
It  is  not  claimed  that  the  law  has  established  anj  rule  of  conduct  in 
such  cases,  except  the  general  one  that  the  party  shall  conduct  like  a 
prudent  and  reasonable  man.  Now  the  question  of  prudent  and  rea^ 
sonable  conduct,  in  a  case  depending  upon  a  variety  of  considera- 
tions, facts  and  circumstances,  is  one  peculiarly  for  the  consideration 
of  a  jury,  depending  upon  experience,  judgment  and  discretion  for 
its  decision.  It  is  much  like  the  question  whether  a  highway  is  suf- 
ficient or  not ;  if  the  evidence  as  to  its  actual  condition  be  entirely 
undisputed,  the  court  will  not  undertake  to  decide  as  matter  of  law, 
whether  it  is  sufficient  or  not,  because  it  is  wholly  a  question  of 
judgment  and  experience,  and  is  dependent  on  many  considerations, 
as  to  the  amount  and  kind  of  travel  to  go  over  it,  the  natural  safety 
or  danger  of  the  place,  &c.  Many  attempts  have  been  made  to 
turn  the  question  into  one  of  law  for  the  court  to  decide,  but  they 
have  been  uniformly  unsuccessful.  See  Sessions  v.  Newport^  23  Vt. 
9  ;  Cassedy  v.  Stockhridge^  21  Vt.  391. 

In  Sessions  v.  Newport,  the  court  say  "  in  all  questions  depending 
upon  a  general  inference  from  a  multiplicity  of  particular  facts,  the 
inference  is  always  one  of  fact,  unless  the  law  has  fixed  some  estab- 
lished rule.  But  in  all  cases  of  doubt  of  this  character,  and  where 
the  law  has  fixed  no  rule,  the  inference  is  one  to  be  made  by  the  jury, 
such  are  questions  of  due  diligence,  skill,  reasonable  time,  probable 
cause,  intention,  &c." 

This  very  point,  and  in  a  case  of  the  same  character  as  this,  is 
very  clearly  elucidated  by  Ellsworth,  J.,  in  Williams  v.  Town  of 
Clinton,  28  Conn.  266. 

The  only  case  in  this  state  to  our  knowledge  where  the  court  have 
taken  it  upon  them  to  decide  that  a  particular  course  of  conduct  was 
or  was  not  according  to  the  requirements  of  common  prudence,  is  the 
case  of  Briggs  v.  Taylor,  28  Vt.  180.  In  that  case  the  court  de- 
cided that  it  was  not  exercising  proper  care,  for  an  attaching  officer 
to  leave  carriages  and  wagons  standing  in  an  open  field  through  the 
winter,  and  that  it  was  error  in  the  court  to  leave  it  to  the  jury  to 
say  whether  it  was  reasonable  and  prudent.  The  court  held  that 
this  was  a  case  where  by  the  common  and  universal  experience  of  all 
men,  such  property  must  be  exposed  to  and  injured  by  the  storms  of 
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winter,  and  by  the  common  and  inevitable  course  of  nature  such 
must  be  the  result,  and  could  not  be  otherwise,  and  that  no  reasona- 
ble man  could  expect  or  believe  otherwise. 

In  a  simple  case  involving  no  combination  of  facts,  and  where  by 
the  fixed  course  of  nature,  like  the  law  of  the  seasons,  there  could 
be  but  one  result  and  one  opinion,  we  see  no  reason  to  question  the 
propriety  of  this  decision,  but  it  affords  no  ground  for  the  defendant 
to  stand  upon  in  the  present  case. 

The  defendant's  third  request  was  properly  refused  for  the  same 
reason.  It  was  an  attempt  to  turn  the  case  from  one  of  fact  for  the 
jury,  into  one  of  law  for  the  court,  by  adding  another  fact,  when  all 
were  questions  of  fact,  and  no^  of  law.  If  the  case  was  one  proper 
to  be  submitted  to  the  jury  at  all,  no  question  is  made  but  that  the 
instructions  given  were  proper,  and  all  the  case  required. 

The  motion  in  arrest  was  properly  overruled. 

The  statute  giving  an  action  in  cases  like  the  present,  to  the  rep- 
resentative of  the  person  whose  death  has  been  caused  by  the 
wrongful  act,  neglect  or  default  of  another,  provides  that  such  ac- 
tion shall  be  commenced  within  two  years  after  the  decease  of  such 
person. 

The  declaration  in  this  case  states  the  time  when  the  injury  was 
received  and  the  death  of  the  plaintiff's  intestate  occurred,  and 
this  time  is  within  two  years  before  the  commencement  of  the  action, 
but  it  is  not  specifically  alleged  that  it  was  within  two  years. 

The  argument  of  the  defendant  is,  that  the  plaintiff  in  his  proof 
would  not  be  bound  by  the  day  alleged  in  the  declaration,  and  that 
he  might  prove  it  to  have  been  more  than  two  years  before  the  com- 
mencement of  the  suit,  and  thus  entitle  himself  to  recover  contrary 
to  the  provisions  of  liie  statute. 

If  this  provision  of  the  statute  is  to  be  regarded  the  same  as  the 
ordinary  statute  of  limitations,  which  must  be  specially  pleaded  in 
order  to  entitle  a  party  to  avail  himself  of  it,  there  would  be  consid- 
erable force  in  the  objection.  But  we  do  not  regard  it  as  having  pre*" 
cisely  that  character,  but  as  an  absolute  bar  not  removable  by  any  of 
the  ordinary  exceptions  or  answers  to  the  statute  of  limitations.  So 
if  upon  the  declaration  it  appeared  that  the  death  happened  more  than 
two  years  before  the  commencement  of  the  action,  the  declaration 
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would  be  bad  upon  demurrer,  and  the  plaintiff  could  not  answer  thai 
he  was  not  bound  by  the  day,  and  might  on  trial  prove  it  to  be  within 
two  years,  nor  would  the  defendant  in  such  case  be  compelled  to  plead 
the  statute.  And  so  if  it  be  alleged  within  two  years,  and  on  trial 
is  proved  to  be  more  than  two  years  before  the  commencement  of 
the  action,  the  defendant  would  be  entitled  to  a  verdict  for  thai 
reason. 

Whether  this  declaration  would  have  been  sufficient  on  demurrer, 
we  are  not  called  upon  to  decide,  but  a^r  verdict  we  have  no  hesi- 
tation in  upholding  it,  both  upon  the  ground  of  the  allegation  of  time 
being  sufficient,  and  also  that  it  was  a  necessary  fact  to  be  proved  on 
the  trial  in  order  to  enable  the  plaintj^  to  recover,  and  after  verdict 
it  would  be  presumed  to  have  been  proved,  if  the  time  had  not  been 
alleged  at  all. 

It  only  remains  to  consider  the  question  presented  under  the  peti- 
tion for  a  new  triaL  This  is  based  upon  the  alleged  ground  that 
the  verdict  was  contrary  to,  and  unsupported  by  the  evidence*  It 
was  decided  by  this  court  at  the  last  general  term,  in  the  case  of 
Northfield  Bank  v.  Broton^  that  under  our  present  statute,  this  court 
have  the  power  to  grant  new  trials  for  the  cause  alleged  in  this  peti- 
tion, but  it  was  said  in  that  case  ^'  the  court  will  not  set  aside  a  ver- 
dict as  being  against  the  weight  of  evidence,  except  when  it  is  clear 
that  the  verdict  is  wrong,  and  not  warranted  by  any  fair  construction 
of  the  evidence,  and  when  there  is  no  room  for  difference  of  opin- 
ion in  fair  judgment  as  to  which  way  the  verdict  should  be.  If 
there  is  any  conflict  of  evidence,  and  any  reasonable  ground  for 
doubt  on  the  evidence  which  way  the  fact  is,  the  verdict  is  conclu- 
sive." These  observations  as  applied  to  the  exercise  of  the  power 
of  this  court  to  grant  new  trials  for  such  cause  we  think  are  none 
too  strong ;  indeed  in  our  judgment  the  power  to  grant  new  trials 
for  this  cause  should  be  confined  to  the  court  before  which  the  case 
is  tried,  who  saw  the  witnesses,  and  heard  them  testify,  and  not  be 
entrusted  at  all  to  another  tribunal,  who  have  only  a  meagre  out- 
line of  the  case  afforded  by  the  judge's  notes  of  the  evidence  taken  at 
the  trial. 

The  strong  ground  of  the  defendant,  as  to  the  negligence  of 
Eager,  is,  that  he  ought  not  to  have  attempted  to  pass  over  the  road 
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«fc  aD,  in  the  oondition  it  was,  corered  with  water,  and  mnning  along 
hy  the  margin  of  a  swollen  stream ;  that  it  was  rash  and  fool-hardy  to 
make  the  attempt,  and  was  itself  negligence,  or  worse.  It  does  not 
appear  that  the  depth  of  water  upon  the  road  was  such  as  of  itself 
to  have  made  the  attempt  to  pass  very  dangerous ;  it  was  about  up 
to  a  horse's  body  in  the  deepest  place,  and  only  about  up  to  a  horse's 
knees  at  the  place  of  the  accident.  Nor  does  it  appear  that  the  cur- 
rent of  water  over  the  road  was  such  as  to  incur  any  danger  of  the 
team  being  swept  off  by  it  into  the  river.  The  great  danger,  if 
there  was  great  danger,  was  in  their  not  being  able  to  'distinguish 
the  track  of  the  road  and  keep  upon  it,  covered  as  it  was  with  wa- 
ter. The  ability  to  do  this  would  depend  very  much  upon  the  de- 
gree of  familiarity  and  acquaintance  Eager  had  with  the  road,  and 
the  objects  visible  in  the  vicinity  of  the  road.  It  seems  he  lived  in 
the  vicinity,  and  may  fairly  be  assumed  to  have  been  well  acquainted 
with  the  road,  and  to  be  able  to  judge  by  appearances  as  to  the 
depth  of  water  upon  it,  and  h^  had  passed  over  the  road  once  on  that 
same  day. 

But  there  does  not  seem  to  have  been  any  inability  to  keep  upon 
the  road,  or  that  he  departed  from  the  ordinary  path  at  all,  until  he 
came  to  the  boards  one  end  of  which  had  been  detached  from  the 
fence  and  swung  across  the  road  upon  the  water,  and  he  had  already 
passed  the  deepest  water  and  come  to  where  the  water  was  compara- 
tively shallow.  These  boards  across  the  road  were  undoubtedly 
the  real  cause  of  the  disaster,  and  but  for  them  Eager  would  have 
passed  through  safely.  These  boards  lying  on  the  surface  and 
reaching  nearly  tp  the  bank  of  the  river  prevented  the  team  from 
passing,  and  being  swayed  and  agitated  by  the  water  doubtless  irri- 
tated and  frightened  the  horses,  and  made  them  to  some  extent  less 
manageable. 

It  does  not  appear  that  the  condition  of  these  boards  was  known  to 
Eager  when  he  entered  upon  the  road,  or  that  he  had  any  reason  to 
suppose  that  he  should  meet  any  such  obstruction  to  his  passage. 
Kor  does  it  appear  that  these  boards  could  have  been,  or  were  seen 
by  him  until  he  approached  them. 

We  are  therefore  unable  to  say  that  it  was  unreasonable  and  im- 
prudent to  attempt  to  pass  over  the  road  u.nder  the  circumstances,  or 
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to  say  that  the  jarj  were  wrong  in  finding  that  it  was  prudent  and 
reasonable. 

It  was  conceded  that  Eager  was  usually  a  competent  and  skilful 
manager  and  driver  of  horses,  but  the  defendant  claimed  that  on 
this  occasion  he  had  drank  ardent  spirits  to  such  an  extent  as  to  dis- 
qualify him  to  exercise  his  usual  skill.  / 

We  cannot  say  from  the  evidence  that  £ager  was  at  all  deprived 
of  his  ability  to  drive  with  skill  and  judgment,  by  the  use  of  spirits. 
It  was  claimed  that  one  of  the  horses  driven  on  the  occasion  was 
irritable  and  fractious,  and  that  it  was  imprudent  to  attempt  to  drive 
such  a  horse  through  the  water,  even  if  a  steadier  and  milder  tem- 
pered one  might  have  been  driven  with  safety. 

We  cannot  say  from  the  evidence  that  Eager's  mare  was  anything 
but  a  high  spirited,  ambitious,  active  animal,  nor  that  in  the  hands 
of  a  skilful  driver  accustomed  to  drive  and  manage  her,  it  was  not 
as  safe  to  drive  her  over  this  road  as  one  of  less  spirit  and  activity. 

Upon  the  whole  case,  we  think  the  questions  upon  which  its  proper 
decision  rested,  were  eminently  proper  to  be  submitted  to  the  deter- 
mination of  the  jury ;  that  they  were  properly  and  careMly  submit- 
ted to  them  ;  and  we  are  unable  to  say  they  were  not  rightly  decided. 

The  judgment  is  affirmed,  and  the  petition  for  new  trial  dismissed 
with  costs. 


John  Montgomert  v.  John  A.  YnrroN. 

County  Court,     Practice. 

All  applications  for  relief  af^inst  defauUs  or  nonamU  in  the  county  court  must  be 
made  in  ttie  county  court  wliich  ordered  them. 

Petition  to  the  supreme  court  for  a  new  trial.  The  plaintiff  was 
nonriuited  in  the  county  court,  and  prayed  for  a  new  trial  on  the 
ground  of  having  been  deprived  of  his  day  in  court  by  unavoidable 
accident. 

,  for  the  petitioner. 

cT.  W*  Stewart^  for  the  petitionee. 
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Poland,  Ch.  J.  The  petitioner  has  mistaken  the  tribunal  to 
which  his  application  should  have  been  made.  This  court  has  no 
jurisdiction  to  grant  new  trials  in  cases  in  the  county  court,  except 
cases  which  have  been  tried  in  the  county  court. 

All  applications  for  relief  against  de/auUs  or  nan-auits  in  the  county 
court,  must  be  made  in  the  county  court  which  ordered  them.  This 
has  been  long  and  repeatedly  settled  by  decisions  of  this  court. 
ScoU  V.  Stewart,  5  Vt.  67 ;  Adams  v.  Howard,  14  Vt.  560 ;  Bech- 
with  V.  Middlesex,  20  Vt.  593  ;  Foster  v.  Austin,  83  Vt.  615. 

Petition  dismissed  with  costs. 


ObIn  Orcutt  v.  The  Estate  of  Coles  R.  Cook. 
Husband  and  Wife,     Married  Women.     Evidence,    Agency. 

Where  the  work  which  the  wife  does,  or  the  business  she  carries  on,  ^\Yes  notice  to 
a]l,  by  its  very  character  ani  nature,  that  she  Is  authorised  by  her  husband  to 
carry  it  on,  and  is  tlie  party  to  deal  with,  the  case  comes  within  the  statute  of 
1858,  (G.  S.,  p.  327,  ^27.)  which  provides  that  married  women  may  testify  for  or 
against  their  husbands  in  certain  cases. 

The  hirins:  out  of  a  minor  son  to  labor  is  not  a  business  of  such  character;  and  in 
the  absence  of  all  proof  of  authority  to  the  wife  to  make  the  contract,  or  of  rat^ 
iflcation  of  it,  by  the  husband,  the  wife  was  held  to  be  an  incompetent  witness. 

The  effect  of  ratification  alone  not  decided. 

This  was  a  claim  for  services  of  a  minor  son  rendered  to  Coles 
R.  Cook  during  his  lifetime. 

The  case  was  referred,  and  the  referee  reported  that  the  first  wit- 
ness introduced  by  the  plaintiff  was  Almira  Orcutt,  the  wife  of  the 
plaintiff.  She  was  objected  to  on  the  part  of  the  defendant,  on  the 
ground  that  she  was  not  such  an  agent  of  her  husband  as  was  con- 
templated by  the  act  of  1858,  and  therefore  could  not  be  admitted  as 
a  witness.  The  plaintiff's  counsel  contended  that  she  was  a  com- 
petent witness,  and  could  be  admitted  under  the  rulings  of  the  courts. 
It  was  decided  to  admit  her  testimony  with  the  understanding  that  it 
should,  together  with  the  objections,  be  reported  to  the  court.  It 
appeared  from  the  testimony  of  the  witness  that  Coles  R.  Cook  came 
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to  the  house  of  the  plaintiff,  and  the  witness  bargained  with  him 
that  her  son  William  W.  Orcult,  then  twelve  years  of  age,  should  go 
and  live  with  him  until  he  was  of  age,  at  a  certain  price  agreed 
upon.  After  the  boy  had  lived  with  Cook  about  three  years,  Mrs. 
Cook,  the  wife  of  Coles  R.  Cook,  died. 

Mr.  Coo]^  married  again  in  the  fall  of  1856.  The  boy,  William, 
stayed  with  Cook  until  spring,  and  then  came  home  and  said  he  was 
not  satisfied ;  witness  told  the  boy  he  must  go  back,  and  witness 
went  with  him.  Mr.  Cook  said  he  was  glad  he  came  back,  and  he 
would  make  a  new  bargain  with  him ;  said  he  would  give  him  a 
colt  worth  $50.  if  he  stayed  until  he  was  twenty-one,  and  $100. 
in  money ;  and  if  he  stayed  only  through  the  summer,  he  would 
do  what  was  right  about  it.  Mr.  Cook  broi^ght  the  boy,  William  ^ 
home  the  last  week  in  November,  and  said  he  had  got  to  bring  the 
boy  home  or  carry  the  woman  off;  said  he  was  a  good  boy  and  he 
would  get  him  some  clothes  ;  he  afterwards  brought  him  some  cloth 
for  a  pair  of  pants  and  a  coat ;  Cook  said  he  would  do  what  was 
right  about  his  wages.  It  appeared  also  from  the  testimony  of  the 
witness  that  the  plaintiff,  Orin  OrcUtt,  the  husband  of  the  witness, 
was  about  home  at  the  time  said  bargains  were  made. 

The  evidence  of  a  new  bargain  rests  almost  entirely  with  the  tes- 
timony of  Mrs.  Orcutt,  the  wife  of  the  plaintiff,  and  if  the  court  are 
of  the  opinion  that  her  testimony  is  inadmissible,  there  would  be  no 
new  bargain  whereby  the  plaintiff  could  claim  any  pay  for  the  ser^ 
vices  of  his  son,  unless  he  continued  to  live  with  Cook  until  he  was 
of  age,  and  therefore  the  referee  finds  for  the  defendant  his  eosts. 
But  if  the  testimony  of  Mrs.  Orcutt  is  admissible,  and  a  new  bar- 
gain was  made  when  her  son  returned  to  live  with  Mr.  Cook,  on  or 
about  the  first  of  April,  1857,  then  the  referee  finds  there  will  be 
due  the  plaintiff  for  the  labor  of  his  son  the  sum  of  forty-seven  dol- 
lars, with  interest  to  be  added  from  the  1st  day  of  December,  1867. 

The  court  decided  upon  the  report  of  the  referee,  at  the  December 
Term,  1862,  Fierpoint,  J.,  presiding,  that  the  wife  of  the  plaintiff 
was  bis  agent,  and  that  her  testimony  was  properly  admitted,  and 
rendered  judgment  for  the  plaintiff  in  the  sum  reported, — ^to  which 
the  defendant  excepted. 

Eldridge  and  Fisher ^  for  the  defendant. 
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Horaiio  Needham^  for  the  plaintiff,  cited  to  the  point  of  the  exist- 
ence of  an  agency  between  the  plaintiff  and  wife, — 2  Stark.  Ey.  33  ; 
Caimes  y.  Bletcker^  12  Johns.  300  ;  Bridm  y.  Duharry^  14  Serg.  & 
Bawle,  27 ;  Amory  y.  Hamilton^  17  Mass.  103. 

Aldis,  J.  The  statute  of  1658  enables  married  women  to  testify 
for  and  against  their  husbands  in  certain  cases,  yiz  :  1st,  in  actions 
on  policies  of  insurance  of  property,  so  far  as  relates  to  the  amount 
and  yalue  of  the  property  injured ;  2d,  in  actions  against  carriers, 
80  far  as  relates  to  the  loss  of  property  and  the  amount  and  yalue 
thereof;  3d,  in  all  matters  of  business  transactions,  where  the  trans- 
action was  had  and  conducted  by  such  married  woman  as  the  agent 
of  the  husband. 

The  three  classes  of  cases  show  the  intent  of  the  legislature  to  ad- 
mit the  testimony  of  tike  wife  where  from  the  nature  of  the  case  the 
wife  would  haye  a  better  knowledge  of  the  matter  than  the  husband, 
and  where  not  unfrequently  the  husband  would  haye  no  knowledge 
and  no  means  of  proof  or  redress  without  her  testimony. 

Thus  the  wife  has  the  better  and  in  some  respects  the  exclusiye 
knowledge  of  household  articles  of  furniture,  clothing,  &c.,  destroyed 
by  the  burning  of  a  dwelling  house.  So  of  the  contents  of  her 
trunks  lost  in  travelling. 

The  third  class — ^business  transactions  conducted  by  the  wife  as 
the  agent  of  her  husband — ^must  by  reasonable  construction  include 
those  matters  of  business  expressly  confided  to  her  agency ;  those 
which  are  usually  entrusted  to  the  wife  alone  to  manage  for  the  hus- 
band ;  and  all  those  kinds  of  business  which  the  wife  carries  on  as 
the  chief  superintendent  and  manager.  Thus  where  the  wife  is 
usually  entrusted  with  the  purchase  of  provisions  and  clothing  for 
the  family — meats  from  the  butcher,  flour,  sugar,  &:c.,  from  the  gro- 
cer, clothing  for  the  children,  &c.,  it  is  obvious  that  her  knowledge 
of  such  transactions  must  to  a  great  extent  be  all  the  evidence  the 
husband  can  have,  and  comes  therefore  within  the  intent  of  the  act. 
So  where  a  wife  carries  on  business  as  the  head  manager  thereof, — 
as  dress-maker,  milliner,  school-teacher ;  or  where  her  labor  is  the 
meritorious  cause  that  earns  the  money,  as  by  washing,  sewing,  &c. ; 
then  the  reason  of  the  rule  would  seem  equally  to  apply.  In  all 
such  cases  he  who  deals  with  the  wife  treats  her  as  the  principal  in 
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the  transactioiiy  does  not  deem  it  necessary  to  inform  the  husband  of 
the  bargain  or  ask  his  consent  to  it,  but  considers  that  the  wife  rep- 
resents the  husband.  From  the  husband's  course  of  conduct  in  the 
particular  kind  of  business,  or  from  the  usual  course  and  custom  of 
people  generally  in  such  matters,  the  person  so  dealing  with  the  wife 
has  the  right  to  consider  that  she  is,  pro  hoc  vt'ce,  the  agent  of  the 
husband,  and  what  she  agrees  to  will  bind  him.  Hence  in  such  busi* 
ness  what  she  knows  she  ought  to  be  allowed  to  testify  to. 

The  difficulty  is  to  draw  the  line.  Some  women  are  entrusted  by 
their  husbands  with  the  making  of  bargains  and  the  transactions  of 
business  to  a  much  gr^ater  extent  than  others.  Where  a  special, 
direct  and  express  authority  is  given  to  the  wife,  is  exercised  by  her, 
and  he  who  deals  with  her  acts  upon  the  same  basis,  then  there  is 
no  reason  why  she  should  be  excluded.  She  is  made  the  express 
agent  of  the  husband.  Nor  would  it  seem  to  be  within  the  letter  or 
spirit  of  the  law  that  the  wife  should  be  excluded  because  she  ad- 
vises with  her  husband  on  the  subject  and  he  in  fact  has  a  knowledge 
of  the  trade  that  his  wife  is  making  for  him.  The  statute  does  not 
confine  the  admissibility  of  her  testimony  to  cases  where  her  hus- 
band is  absent,  or  where  from  necessity  she  has  to  act  as  his  agent. 
It  includes  all  business  transactions  had  and  conducted  by  her  as 
the  agent  of  her  husband.  The  words  of  the  statute  are  general, 
to  protect  the  husband's  interests  by  enabling  him  to  use  his  wife's 
evidence  in  cases  when  she  in  fact  acts  for  him,  and  the  person  who 
deals  with  her  knows,  or  must  reasonably  and  fairly  understand, 
that  he  is  dealing  with  her  as  agent  of  her  husband.  Where  the 
authority  is  express  to  the  wife  and  the  other  party  knows  it,  it  is 
plainly  within  the  statute. 

Where  by  the  usual  practice  of  the  country  the  wife  acts  in  such 
matters  for  the  husband,  the  person  dealing  with  the^  wife  is  sup- 
posed to  know  such  general  custom  and  to  act  upon  it.  But  in  such 
case  the  custom  must  be  a  common,  general,  well-known  custom — 
like  other  customs  which  people  are  bound  to  take  notice  of. 

Where  the  work  she  does,  or  the  business  she  carries  on,  gives  no- 
tice to  all,  by  its  very  character  and  nature,  that  she  is  authorised 
by  her  husband  to  carry  it  on,  and  is  th^  party  to  deal  with,  it  is 
lyithip  this  statute f 
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In  the  case  at  bar  the  husband  and  wife  were  living  together — the 
hnsband  was  at  home  at  the  time  the  deceased,  Cook,  came  to  hire 
his  son.  The  hiring  out  of  a  son  to  labor  is  not  a  business  usually 
entrusted  to  the  wife  bj  the  husband.  There  is  no  such  custom. 
Usually  the  husband  (though  he  may  advise  with  the  wife)  makes 
the  bargain  himself.  Hence  the  wife  derives  no  authority  from  cus- 
tom. No  express  authority  is  shown.  The  husband  did  not  say  to 
Cook,  ''Trade  with  my  wife,  and  whatever  she  agrees  to  I  will 
abide  by."  On  the  contrary  it  would  seem  that  he  could  not  have 
known  of  the  new  bargain,  or  that  it  was  contemplated,  till  after  it 
was  made.  Cook  first  suggested  it  to  the  wife  when  she  brought  the 
boy  back  to  continue  under  the  first  agreement.  The  nature  of  the 
business  confers  no  special  right,  no  power  generally  understood  and 
acted  on,  enabling  the  wife  to  represent  the  husband.  If  it  had  been 
a  daughter  whom  the  mother  bad  hired  out  to  service,  it  might  per- 
haps have  been  more  doubtful ;  though  as  to  that  we  need  express  no 
opinion. 

It  stands  upon  this  point — the  wife  did  in  fact  make  the  new  Lar- 
gain,  assuming  to  act  for  her  husband,  and  without  consulting  him. 
Cook  made  the  bargain  with  her  alone.  There  is  no  proof  of  any 
authority  given  her  by  her  husband  to  make  the  bargain.  It  is  clear 
that  he  might  have  refused  to  be  bornd  by  it  when  it  came  to  his 
knowledge.  He  could  be  bound  by  it  only  by  a  subsequent  ratifica- 
tion of  it. 

1.  The  urst  question  that  arises  therefore  is  this  :  The  wife,  hav- 
ing no  authority  as  agent  of  her  husband,  avts  as  his  agent ;  and  the 
other  party  deals  with  her  alone  and  as  his  agent ;  if  the  husband 
subsequently  ratify  the  act  of  his  wife,  is  she  admissible  as  a  witness 
in  a  suit  brou;>ht  by  the  husband  on  the  contract  ?  Upon  this  point  a 
part  of  the  court  think  that  to  make  her  a  witness  by  the  statute  it 
is  necessary  not  only  that  the  transaction  must  be  had  with  and  con- 
ducted by  her  as  the  agent  of  her  husband,  but  that  she  must,  in 

fady  at  the  iimej  be  his  agent.     But  upon  this  point  there  is  no  such 
concurrence  of  opinion  as  to  enable  us  to  express  an  opinion. 

2.  But  we  concur  in  the  opinion,  that  there  is  nothing  to  show 
any  knowledge  of  the  new  bargain,  or  any  ratification  of  it  by  the 
husband,  till  long  after  the  controversy  arose.      The  boy's  staying 
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with  Cook  with  his  father's  knowledge  might  as  well  have  been  tin- 
der the  original  contract  as  the  new  one,  and  that  is  all  that  ean  be 
claimed  to  show  ratification. 

As  the  case  stands,  the  proof  of  agency  is  wholly  Wanting  as  to 
the  new  contract.  It  is  true  that  the  bill  of  exceptions  states  thai 
the  court  found  she  was  the  agent  of  her  husbands  But  we  see  lul 
evidence  as  to  the  new  contract  tending  to  show  that. 

As  the  plaintiff  can  only  recover  (if  at  all)  on  the  new  contluct^ 
and  as  to  that  we  find  no  proof  of  agency,  the  judgment  must  be 
reversed,  and  judgment  rendered  for  the  defendant  for  his  costs. 
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TnxY  B.  Norton  v.  Tinmouth  School  Dibtriot  No.  7. 

School  Diitrict.    frudential  Conmittee.     Custom. 

It  had  been  the  custom  of  a  school  district  to  apportion  the  wood  for  the  school  to 
the  scholars,  and  to  seU  the  right  of  fkimishing  the  defldencj,  if  any,  to  the  low- 
est bidder.  Bdd,  that  this  custom  was  not  binding  npon  the  prudential  com- 
mittee, and  that  he  might  ftimish  the  deflciency  himself  and  charge  the  price  to 
the  district 

But  haying  ftamished  the  wood,  he  would  have  no  right  to  assess  the  amount  upon 
the  scholars*  qr  the  district,  without  a  T;otq  of  the  district  ai^thorizing  him  tpi 
do  so. 

34 
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Edd,  that  the  pmdential  committee  might  compromise  and  pay  a  daim  ft>r  a 
coaple  of  blackboards  which  the  plaintiff  had  allowed  the  district  to  use  until 
one  of  them  was  worn  ont. 

Assumpsit  in  the  common  counts.  The  action  was  referred  to  a 
referee  who  found  and  reported  that  the  plaintiff  was  the  sole  pru- 
dential committee  of  the  defendant  school  district  for  the  years  1855 
and  1856 ;  that  as  such  committee  he  furnished  for  the  use  of  the 
^hool  in  the  years  1855  and  1856,  in  addition  to  the  items  not  ques- 
tioned, two  cords  of  wood  each  year  for  which  he  charged  $8.  In 
the  year  1858  he  made  a  claim  of  $4.  on  the  district  for  two  black- 
boards, all  of  which  the  referee  allowed,  subject  to  the  opinion  of 
the  court  upon  the  following  statement  of  facts : 

It  had  for  many  years  been  the  custom  of  the  district  to  assess  the 
wood  necessary  for  the  use  of  its  school  upon  the  scholars,  to  be  de- 
livered ready  for  inspection  by  the  wood  inspector  before  the  first 
day  of  December  of  each  year.  The  privilege  of  supplying  any  de- 
ficiency in  such  assessment  was  annually  sold  to  the  lowest  bidder. 
It  became  the  duty  of  the  prudential  committee  according  to  said 
custom  on  the  first  of  December,  or  immediately  thereafter,  to  furnish 
the  said  bidder  with  a  bill  of  such  deficiency,  which  was  to  be  sup- 
plied in  the  said  month  of  December,  and  in  the  tax  bill  assess  the 
amount  of  such  deficiency  to  the  individuals  so  deficient.  It  did  not 
appear  that  the  plaintiff  gave  to  _the  bidder  of  deficient  wood  any 
notice  or  bill  of  such  deficiency  during  either  of  those  years  in  which 
he  was  the  committee  as  was  required  of  him  by  said  usage,  nor  that 
the  wood  which  he  furnished  was  inspected,  nor  that  he  caused  the 
wood  so  furnished  to  be  assessed  in  the  rate  or  tax  bill  against  the 
delinquents. 

The  blackboards  charged  had  been  used  by  the  district  for  many 
years  until  one  was  worn  out,  but  the  other  was  still  in  use.  The 
plaintiff' in  the  year  1858  compromised  the  claim  with  the  then  pru- 
dential committee  at  $4.  as  above  allowed. 

On  the  hearing  on  said  report  at  the  September  Term,  1864,  Kel- 
LOOO,  J.,  presiding,  the  court  decided  that  the  plaintiff  was  entitled 
to  recover  of  the  defendant  the  sum  reported  by  the  referee,  and  his 
costs,  and  rendered  judgment  accordingly.  To  this  decision  lipd 
judj^^lit  the  defendant  exceptedt 
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Norton  9.  School  District. 

E.  Boss  and  D.  E,  Nicholson^  for  the  defendant. 

B,  Frishie  and  Dewey  &  Joyce,  for  the  plaintiff. 

PiERPOiNT,  J.  It  is  by  law  made  the  duty  of  the  prudential  com- 
mittee of  every  school  district,  "to  see  that  fuel  and  furniture,  and 
all  appendages  and  things  necessary  for  the  advantage  of  the  school, 
be  provided."  No  question  is  made  in  this  case  but  that  all  the  ar- 
ticles furnished  to  the  district,  and  for  which  this  suit  is  brought, 
were  such  as  the  plaintiff,  as  prudential  committee,  was  by  the  statute 
required  to  furnish,  and  were  necessary  at  the  time  they  were  fur- 
nished. I 

But  it  is  said  he  cannot  recover  for  the  wood,  because  it  was  not 
furnished  in  the  way  that  the  district  had  been  in  the  habit  for  many 
years  of  having  the  wood  furnished.  The  statute  provides  that 
school  districts  may,  at  a  meeting  legally  warned  for  that  purpose, 
vote  to  defray  the  expense  of  fuel  by  apportioning  the  same  to  the 
scholars.  It  does  not  appear  that  this  district  had  ever  taken  any 
vote  upon  the  subject,  but  their  custom  had  been,  to  apportion  the 
wood  itself  to  the  scholars,  and  if  sufficient  was  not  procured  in  that 
way,  to  sell  the  right  of  furnishing  the  deficiency  to  the  lowest  bid- 
der. This  custom  we  think  was  not  binding  upon  the  prudential 
conmiittee,  as  a  vote  might  have  been,  but  he  had  the  right  if 
he  thought  best,  to  adopt  a  different  course,  and  it  appears  that 
during  the  two  winters  when  he  was  the  committee,  on  finding  there 
was  a  deficiency  of  two  cords  of  wood  each  winter,  he  furnished  it 
himself  and  charged  the  price  of  it  to  the  district.  This  he  might 
well  do,  especially  aCs  it  does  not  appear  that  he  charged  any  more 
for  it  than  it  -v^uld  have  cost  if  he  had  procured  it  of  any  one  else. 
Having  furnished  the  wood  he  had  no  right  to  assess  the  amount 
upon  the  scholars  or  the  district  without  a  vote  of  the  district  author- 
izing him  to  do  so. 

As  to  the  claim  of  four  dollars  for  two  blackboards,  it  appears  that 
the  plaintiff  was  the  owner  of  the  blackboards,  and  had  allowed  the 
district  to  use  them  for  many  years,  until  one  of  them  was  worn  out. 
He  made  a  claim  upon  the  district  for  them,  which  was  not  paid, 
until  finally  the  prudential  committee  compromised  the  matter  with 
him,  and  agreed  to  pay  him  four  dollars  and  take  the  remaining 
bo^rd.    This  we  think  it  was  competent  for  the  prudential  commit* 
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tee,  as  the  general  financial  agent  of  the  district,  to  do,  and  that  the 
claim  was  properly  allowed  by  the  referee. 

The  right  of  the  plaintiff  to  recover  for  the  other  items  of  his 
account  is  not  seriously  questioned. 

Judgment  of  the  county  court  is  affirmed. 


*     Thomas  Hirr  v.  Volnbt  P.  Sloottm. 
BecevpU,    Evidence. 

Becdpts  not  under  seal  are  always  open  to  explanation  and  eren  to  contradictloo 
by  parol  eyidence.  They  are  not  contracts,  so  as  to  be  the  ezdnstve  eridenoe  of 
the  intention  of  the  parties. 

J>ictwn,  Evidence  is  inadmissible  to  Impeach  the  general  character  of  a  parly  as  a 
book-keeper. 

Book  Accouirr.  The  auditor  reported  and  found  that  there 
was  nothing  due  from  either  party  to  the  other  to  balance  book  ac- 
counts between  them,  and  found  for  the  defendant  to  recoyer  his 
cost. 

The  auditor  further  reported  that  on  the  trial  of  this  case  the 
plaintiff  was  sworn  as  a  witness  and  testified  to  the  correctness  of 
the  accounts  upon  his  books  produced  and  claimed  to  be  his  original 
books. 

The  defendant  offered  evidence  to  impeach  the  general  character 
of  the  plaintiff  as  a  book-keeper,  and  proposed  to  ask  of  witnesses 
the  following  question,  viz :  ''What  is  the  character  of  the  plaintiff 
in  the  conmiunity  where  you  reside,  for  fairness  and  correctness  as 
a  book-keeper?"  To  this  question  the  plaintiff  objected,  but  the  ob- 
jection was  overruled  and  the  defeiidant  was  allowed  to  ask  the  ques- 
tion. In  reply  to  the  question  several  witnesses  gave  evidence  tend- 
ing to  show  that  the  general  character  of  the  plaintiff  for  correctnees 
as  a  book-keeper  *'was  not  upon  a  par." 

The  auditor  further  reported  that  the  defendant  in  this  case  com- 
menced a  suit  at  Granville  in  the  State  of  New  York,  before  a  jos- 
tice  of  the  peace,  in  which  he  declared  upon  a  not^  for  twenty-fiTe 
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dollars,  payable  to  Greo.  Osbom,  and  also  upon  ^'an  account  for 
goods,  wares  and  merchandise  sold  and  delivered,  and  for  labor  and 
eeryices,  board  and  lodging,  money  paid  out  and  expended,  money 
lent,  and  for  commission  in  buying  property/'  That  the  defendant 
(Hitt)  appeared  and  put  in  his  answer  in  writing  containing  a  gene- 
ral denial  and  notice  of  set-off,  work  and  labor,  goods,  wares 
and  merchandise  delivered,  cash  lent  and  advanced,  account  against 
a  hired  girl  which  it  was  alleged  that  the  plaintiff  (in  that  suit)  had 
agreed  to  pay,  and  for  damages  done  to  a  certain  grey  horse  by  using 
him  unkindly  and  unskilfully.  And  that  each  party  claimed  that 
there  was  a  balance  due  to  him  from  the  other  party,  on  their  gen- 
eral account  and  dealings. 

When  the  parties  met  for  trial  negotiations  for  a  settlement  were 
set  on  foot,  which  resulted  in  an  agreement  that  all  the  matters  in 
controversy  between  the  parties  should  be  settled  except  the  claim  of 
Hitt  for  damages  to  the  horse,  and  that  Slocum  should  stipulate  in 
writing  to  take  no  advantage  of  the  statute  of  limitations  upon  said 
claim ;  the  Osbom  note  to  be  given  up,  and  each  party  to  pay  his 
own  costs. 

Slocum  thereupon  gave  up  the  Osbom  note,  and  signed  an  agree- 
ment in  writing  not  to  take  advantage  of  the  statute  of  limitations 
upon  said  claim  for  damages  to  the  horse,  which  agreement  was  de- 
livered to  Hitt.  And  Hitt  gave  to  Slocum  a  receipt  for  the  Osbom 
note,  to  apply  on  account.  No  other  papers  were  passed  between 
the  parties,  or  were  delivered  by  either  party  to  the  other  at  the  time, 
and  no  entries  were  made  at  the  time  by  either  of  the  parties  upon 
their  books,  but  Hitt  subsequently  credited  Slocum  with  the  amount 
of  the  Osbom  note  given  up. 

The  plaintiff  (in  this  case)  insisted  that  as  matter  of  law  the  re- 
ceipt above  described  was  conclusive  evidence  that  the  accounts  of 
the  parties  were  not  settled  or  intended  to  be  settled,  and  that  the 
auditor  could  not  legaUy  find  a  settlement  upon  oral  testimony  in  op- 
position to  the  receipt,  but  the  auditor  decided  otherwise,  and  found 
the  fact  of  a  settlement  upon  the  testimony  of  persons  who  were 
present  and  heard  or  took  part  in  the  negotiations  for  the  same. 
The  plaintiff  excepted  to  the  report. 

On  the  hearing  upon  the  auditor's  report,  at  the  September  Term, 
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1864,  Kellogg,  J.,  presiding,  the  court  decided  that  the  plaintiff ^s 
exceptions  should  be  overruled,  and  that  the  defendant  was  entitled 
to  a  judgment  in  his  favor  on  the  report,  and  rendered  judgment 
accordingly.  To  this  decision  and  judgment  the  plaintiff  ex- 
cepted. 

Fayette  Potter  and  J,  B.  Beaman,  for  the  plaintiff. 

J.  B,  Bromley  and  B,  G.  BettSy  for  the  defendant. 

Aldis,  J.  1.  The  receipt  did  not  purport  to  be  a  written  state- 
ment of  the  agreement  of  the  parties  as  to  the  settlement.  It  waa 
only  an  acknowledgment  of  the  receipt  of  the  Osbom  note  to  apply 
on  account.  Standing  alone  it  would  not  tend  to  show  a  settlement, 
but  the  contrary,  and  as  evidence  tending  to  disprove  a  settlement  it 
was  admissible  for  the  plaintiff.  But  receipts  not  under  seal  are  al- 
ways open  to  explanation,  and  even  to  contradiction,  by  parol  evi- 
dence. They  are  not  contracts,  so  as  to  be  the  exclusive  evidence 
of  the  intention  of  the  parties.  Nye  v.  Kellam^  18  Vt.  594; 
McDanieU  v.  Lapham  et  aZ.,  21  Vt.  222  ;  Sparhawk  v.  AdmW  of  Buell 
et  al,,  9  Vt.  41 ;  Bumap  v.  Partridge^  3  Vt.  144 ;  Hutchins  et  al.  y. 
OlcuUj  4  Vt.  549. 

The  case  shows  that  the  agreement  of  the  parties  in  regard  to  a 
settlement,  if  there  was  any,  was  not  reduced  to  writing.  It  was 
clearly  proper  therefore  to  receive  parol  proof  to  show  a  settle- 
ment. 

2.  It  is  said  the  auditor  should  have  reported  the  facts  in  regard 
to  the  settlement,  or  the  evidence  of  it. 

It  would  have  been  improper  for  the  auditor  to  have  reported  the 
evidence.  His  report  should  state  only  the  facts  which  he  finds  from 
the  evidence. 

He  does  find  and  sets  forth  the  settlement,  and  states  it  so  fully  as 
to  show  that  it  included  the  matters  for  which  the  plaintiff  now 
sues. 

3.  It  is  further  urged  by  the  plaintiff,  that  the  question  put  to 
the  witnesses  on  the  trial,  viz  :  ''  What  is  the  character  of  the  plain- 
tiff in  the  community  where  you  reside  for  fairness  and  correctness 
as  a  book-keeper",  was  improper. 

The  credit  of  account  books  depends  upon  their  being  a  daily  rec- 
ord of  the  business  transactions  of  the  party  who  produces  them— <if 
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the  entries  being  made  cotemporaneonslj  with  the  transaction  of  the 
bnsiness — of  their  appearing  to  be  kept  so  that  the  entries  are  made 
in  the  order  of  time,  without  blanks  or  spaces  being  left  in  which 
false  charges  might  be  written, — in  being  honestly  and  fairly  kept, 
free  from  erasures,  alterations  or  other  signs  of  fraudulent  practice.  A 
dishonest  man  may  keep  fair  books,  upon  the  face  of  which  everything 
appears  honest  and  correct,  and  yet  continually  insert  false  charges. 
How  shall  this  be  made  to  appear?  Ordinarily  no  one  can  be  sup- 
posed to  know  this  but  the  person  who  has  been  defrauded  by  such 
practices,— ^who  has  seen  the  books,  the  false  charges,  and  knows 
that  they  are  false.  The  public  generally  would  know  nothing  about 
it  and  have  no  means  of  knowledge.  The  honesty  and  accuracy  of 
a  man's  account  books  do  not  lie  open  to  the  world  like  his  character 
for  truth.  That  appears  constantly  before  men — ^is  tested  by  daily 
intercourse  and  conversations  with  his  neighbors,  and  hence  his  rep- 
utation among  his  neighbors  in  this  respect  is  admitted  as  evidence 
of  what  his  real  character  is. 

But  to  extend  this  rule  of  law  to  a  man's  reputation  for  keeping 
honest  and  correct  books  of  account  would  be  going  farther  than  the 
reason  of  the  rule,  or  any  correct  practice  in  the  courts  would 
justify. 

No  authorities  have  been  cited  to  sustain  the  admission  of  such 
evidence ;  nor  are  we  aware  that  there  has  been  any  practice  to  sup- 
port it. 

The  consideration  of  this  point  is  not  necessary  to  the  decision  of 
the  case,  as  the  fact  of  settlement  defeats  the  action.  But  as  the 
point  was  argued  on  the  hearing  we  have  thought  it  proper  to  make 
these  intimations  in  regard  to  it^ 

Judgment  affirmed^ 
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Town  of  Shesbtjbne  v.  Towk  of  Hartland,  JppdUuU. 

Pauper, 

The  paaper  act  of  1801  held  to  a|>plj  to  minor  children  after  marriage,  though  not 
before,  on  the  ground  that  marriage  emancipates  the  minor. 

This  was  an  appeal  in  behalf  of  the  town  of  Hartland  from  an 
order  for  the  removal  of  one  Ezekiel  West,  and  Louisa,  his  wife,  as 
paupers,  from  thQ  town  of  Sherburne  to  the  said  town  of  Hartland, 
The  cause  was  referred  to  a  referee,  and  on  the  hearing  on  his  report 
at  the  September  Term,  1864,  Sjellogg,  J.,  presiding,  the  court,  pio 
fortM^  decided  that  the  said  Ezekiel  West  and  Louisa,  his  wife,  were 
lindulj  removed,  and  rendered  judgment  in  favor  of  the  town  of 
Hartland,  the  appellant,  on  said  report.  To  this  decision  and  judg- 
ment the  town  of  Sherburne,  the  appellee,  excepted. 

The  facts  found  by  the  referee  are  stated  in  the  opinion. 

Dewey  db  Joyce^  for  the  plaintiff. 

John  Colby  and  Washbwm  &  Marshy  for  the  defendant. 

Aldis,  J.  The  pauper  act  of  1801  was  in  force  till  1817.  It  en- 
acted— ^'  that  all  and  every  person  coming  into  and  residing  within 
any  town  in  this  state,  who  shall  not  be  warned ''  to  remove  out  of 
town  '*  within  one  year  after  he  or  she  removed  into  such  town,  shall 
be  deemed  to  have  a  legal  settlement  in  such  town." 

Ezekiel  West,  the  pauper  in  this  case,  moved  into  Sharon  in  179i, 
when  he  was  five  years  old,  and  resided  there  till  1808.  He  was  an 
illegitimate  child, — and,  when  he  was  ^y^  years  old,  he  was  removed 
from  his  mother  in  Hartland  to  live  with  his  uncle  in  Sharon.  At 
the  age  of  eighteen  (in  1807)  he  was  married  in  Sharon,  and  contin- 
ued to  reside  there  one  full  year  afler  his  marriage.  He  was  not 
warned  out  of  Sharon. 

Did  he  thereby  acquire  a  settlement  in  Sharon  ?  The  words  of  the 
act — ^"  all  and  every  person  " — ^would  literaUy  include  minor  child- 
ren. But  it  was  decided  in  WdU  v.  West  Havm^  5  Yt.  326,  that  the 
statute  did  not  apply  to  minor  children  living  with  their  parents,  or 
guardian,  or  under  the  care  of  a  friend.  Such  young  persons  not 
being  at  liberty  to  act  for  themselves  could  not  remove  from  the  town 
if  ordered ; — nor  was  it  contemplated  that  they  should  be  separated 
from  their  families.     West  therefore  while  in  the  family  of  his  imde 
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and  under  his  care  and  control  was  not  snbject  to  the  warning  out 
process.  The  same  decisions  have  been  made  in  New  Hampshire 
and  Massachusetts  under  similar  statutes.  1  N.  H.  264  ^  8  N.  H. 
472;  12  Mass.  480. 

2.  But  it  is  said  on  behalf  of  the  defendant  that  he  married  at 
the  age  of  eighteen  and  was  thereby  emancipated  and  left  to  act  for 
himself;  that  he  thereby  became  liable  to  be  warned  out,  and  that 
he  thereafter  resided  in  Sharon  a  year  without  being  warned  to  re- 
move. 

Emancipation  under  the  pauper  law  exists,  when  the  minor  con- 
tracts a  new  relation  inconsistent  with  being  a  part  of  the  family. 
This  is  the  definition  approved  by  Judge  Williams  in  WelU  v.  Wesi 
Haveny  5^t.  826.  A  mere  residence  with  another  separate  from  the 
family  of  the  parents  is  not  emancipation.  8  T.  R.  358 ;  8  N.  H. 
472 ;  5  M.  &  S.  214 ;  5  6.  &  A.  523 ;  Bradford  v.  Lunenburgh^  5 
Vt  481.  In  this  case  the  subject  of  emancipation  was  well  consid- 
ered, and  it  was  held  that  the  minor's  living  separate  from  his  mother 
from  the  age  of  sixteen  till  he  was  twenty-one  did  not  emancipate 
him.  Judge  Hutchinson  dissented  upon  the  ground  that  the  sep- 
arate residence  under  the  facts  of  that  case  constituted  emanci- 
pation. 

But  all  the  authorities  agree  that  marriage  emancipates  the  child ^ 
It  is  a  new  relation  inconsistent  with  subjection  to  the  control  and 
care  of  the  parent.  The  husband  becomes  the  head  of  a  new  fam^ 
ily.  His  new  relations  to  his  wife  and  children  create  obligations  ancE 
duties  which  require  him  to  be  the  master  of  himself,  his  time,  his 
labor,  earnings  and  conduct.  He  can  no  longer  be  subject  to  the 
eontrol  of  his  parents. 

All  the  authorities  seem  to  concur  in  this  doctrine.  Bradford  v» 
Lunenhurgh,  5  Vt.  481 ;  4  Conn.  373. 

When  emancipated  he  has  the  control  of  himself,  is  not  subject  to 
the  restraint  of  his  parents,  can  remove  himself  out  of  town,  and  the 
warning  to  remove  should  then  be  given  to  him  rather  than  his  pa- 
rents. 

The  contracting  the  relation  of  marriage  is  generally  a  matter  of 
notoriety  in  a  town,  and  one  of  which  the  town  authorities  should 
take  notice.     In  fact  they  would  be  quite  as  likely  to  know  it  as  to 
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know  when  a  minor  comes  of  age ;  or  is  emancipated  by  agreement 
of  the  parents. 

It  is  urged  that  the  minor  during  the  year  of  marriage  might  stiU 
have  lived  with  his  uncle  and  not  have  been  emancipated.  Without 
determining  what  would  be  the  effect  of  such  continued  residence  in 
the  uncle's  family,  it  is  sufficient  to  say  that  nothing  of  that  kind  ap- 
pears to  have  been  proved,  and  the  fair  and  prima  facie  presumption 
ts  to  the  contrary. 

Judgment  affirmed* 


Wi  H.  Smith  v.  Joseph  Dougheett. 

Book  Accotmt.    Attorney  Fees, 

Jl  ret&lner  to  defbnd  a  suit  does  not  extend  to  the  employment  of  the  attorney  tv 
defend  a  second  salt  brought  upon  the  recognizance  entered  in  the  first  suit. 

The  attorney  was  the  party  to  recognize  in  the  first  suit,  and,  being  sued  npon  th« 
recognizance  wiih  his  principal  the  defendant  in  this  suit,  entered  to  defend  and 
made  a  tender  without  the  defendant's  express  directions  but  with  his  knowl- 
edge. This  tender  constituted  the  only  defence.  Held,  that  knowledge  of  the 
attorney's  appearance  and  defence  by  the  defendant  did  not  imply  an  assent  to 
the  employment  of  the  attorney  and  make  the  defendant  liable  therefor. 

Book  Account.  The  auditor  reported  that  the  items  in  the 
plaintiff's  account  were  admitted  to  be  correct  by  the  defendcmt,  with 
the  exception  of  items  numbered  29,  80,  31,  82,  38  and  34,  in  rela- 
tion to  which  he  found  that  Dr.  H.  D.  Allen  brought  a  suit  in  his 
favor  and  made  returnable  before  a  justice  of  the  peace  against  the 
defendant)  and  that  the  defendant  retained  the  plaintiff  to  defend  it ; 
that  a  trial  was  had  and  a  judgment  recovered  for  the  plaintiff 
therein ;  that  thereupon  the  defendant  appealed,  the  plaintiff  enter- 
ing as  bail  for  said  appeal,  and  that  said  suit,  at  the  March  Term, 
A.  D.  1860,  of  the  Rutland  County  Court  was  duly  entered  and  be- 
came pending  therein ;  that  the  plaintiff  (Allen)  recovered  a  judg-r 
ment  in  his  favor,  but  for  what  amount  did  not  appear ;  that  after-* 
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wards  the  said  Allen  commenced  a  suit  in  his  favor,  against  the 
plaintiff  and  defendant  in  this  action,  counting  and  declaring  upon 
their  recognizance  entered  into  before  the  justice  on  said  appeal, 
which  action  is  still  pending  in  the  county  court.  All  the  items  from 
No.  29  to  34  inclusive,  were  for  fees  charged  at  reasonable  rates  by 
the  plaintiff  in  said  suit  against  the  parties  in  this  suit,  and  which 
was  instituted  by  Allen  as  above  stated  upon  said  appeal  recogni- 
zance. Soon  after  the  commencement  of  said  suit  the  plaintiff  ten- 
dered Allen  on  account  of  his  claim  the  sum  of  $18.84.  Said  tender 
was  not  accepted  by  Allen,  but  for  what  reason  did  not  appear,  nor 
did  it  appear  whether  it  was  sufficient  in  amount  or  not ;  nor  did  it 
appear  that  said  tender  was  made  at  the  express  request  of  the  de- 
fendant though  he  knew  the  plaintiff  appeared  therein,  nor  that  the 
plaintiff  was  expressly  requested  or  employed  by  the  defendant  to 
defend  said  suit,  but  the  plaintiff  acting  under  his  employment  by  the 
defendant  to  defend  the  first  mentioned  suit,  and  entering  bail  therein 
for  the  appeal  referred  to,  at  the  request  of  the  defendant,  appeared 
in  said  cause,  and  made  the  tender  and  charged  therefor  as  above 
stated4  Said  tender  has  been  kept  good,  and  the  question  as  to 
whether  it  was  sufficient  or  not,  is  the  question  in  dispute  in  the 
pending  suit  against  the  plaintiff  and  defendant. 

The  cause  was  heard  upon  the  auditor's  report  at  the  September 
Term)  1864,  Kellogg,  J.,  presiding,  and  the  court  decided  that  the 
plaintiff  was  entitled  to  recover  for  all  the  items  of  his  account  a» 
reported  by  the  auditor,  and  rendered  judgment  accordingly, — to 
which  the  defendant  excepted . 

Chauncy  K,  WiUiams,  for  the  defendant. 

The  plaintiff  is  not  entitled  to  recover  of  the  defendant  the  amount 
charged  in  these  items,  because  there  is  no  express  or  implied  prom-' 
ise  from  Dougherty  to  pay  him. 

Smith's  employment  in  the  former  suit  conferred  on  him  no  au^ 
thority  to  appear  for  Dougherty  in  the  second  suit.  His  authority 
continued  only  until  final  judgment  was  perfected  in  the  first  suit  and 
no  longer.  Walradt  v.  Maynardy  3  Barb.  584,  wied  in  1  Abbott's  N. 
Y.  Digest,  886,  §  132. 

Neither  had  Smith  as  co-defendant  any  authority  to  employ  him- 
self for  Dougherty.     Paddock  v.  Colby  et  aZ.,  18  Vt.  485  ;  Smith  v. 
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Lyfordy  24  Maine,  147 ;  Weston  v.  Davisj  374,  cUed  in  Eastanan's 
Digest,  86  ;  Cook  v.  Biter,  4  E.  D.  Smith,  253,  cUed  in  AbboU's  N.  T. 
Digest,  p.  835,  §  119. 

W.  H»  Smithy  pro  «e,  maintained  that  the  plaintiff's  items  Nos.  29 
to  34  should  be  allowed. 

1.  Because  the  plaintiff  was  expready  employed  by  the  defendant 
in  his  litigation  with  Allen.  The  aei/re  /acia$  was  but  a  branch  of 
the  original  litigation,  and  the  plaintiff  might  well  continue  his  de- 
fence in  that. 

2.  Because  the  defendant  knew  he  waa  wed  in  the  tdre  fadas^ 
knew  that  the  plaintiff  was  defending  him  in  that  action. 

3.  It  was  the  defendant's  duty  to  defend  his  bail.  And  bail  maj 
reasonably  defend  himself  and  hold  his  principal  liable  for  expenses, 
upon  an  implied  agreement  of  principal  to  indemnify  and  defend  hia 
surety  and  bail. 

Aldis,  J*  This  is  an  action  on  book.  To  recover  for  the  services 
charged  the  plaintiff  must  show  that  he  was  employed  by  the  defend- 
ant to  defend  the  suit.  It  is  not  enough  for  the  plaintiff  to  show 
that  the  defendant  may  be  liable,  by  virtue  of  his  obligation  to  him 
as  his  surety,  to  pay  him  whatever  damages  and  costs  he  may  neces- 
sarily incur  in  the  defence  of  the  suit  on  the  recognizance.  That 
liability  for  these  expenses  and  services  if  it  exist  at  all  rests  upon 
Dougherty  by  reason  of  his  duty  to  indemnify  the  plaintiff  as  his 
surety ;  but  does  not  authorize  the  plaintiff  to  chai^  the  damages 
and  costs  he  may  so  have  to  pay  on  book. 

1.  We  do  not  think  the  suit  on  the  recognizance  is  a  branch  of 
the  first  suit  in  such  a  sense  that  a  retainer  to  defend  the  first  suit 
extends  to  an  employment  to  defend  the  second.  Dougherty  might 
think  he  had  a  good  defence  to  the  first  suit ;  but,  that  failing,  know 
he  could  not  defend  the  suit  on  the  recognizance  and  therefore  not 
wish  to  answer  to  it. 

2.  Dougherty  knew  that  Smith  did  appear  in  the  second  suit  U> 
defend  it.  Now  if  that  defence  was  for  Dougherty's  benefit,  then 
knowledge  that  he  was  so  defending  it  and  making  no  objection, 
would  imply  that  he  assented  to  such  employment  of  Smith  and 
make  him  liable  therefor.  But  if  Smith  in  defending  the  suit  was 
engaged  in  a  defence  for  his  own  benefit  and  not  for  Dougherty,  then 
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knowledge  of  that  fact  and  not  objecting,  would  not  make  Dougherty 
liable. 

Hence  we  must  examine  to  see  what  the  nature  of  the  defence  to 
the  second  suit  is.  It  is  a  tender  hy  Smith,  made  soon  after  the  suit 
was  brought  and  which  he  claims  is  su£Scient,  and  which  Allen  says 
is  not  sufficient.  When  the  bill  of  exceptions  says — '^  the  question, 
as  to  whether  this  tender  is  sufficient  or  not,  is  the  question  in 
dispute  in  the  pending  suit," — we  construe  it  to  mean  that  that  is 
the  only  defence  made  by  Smith.  None  other  appears,  and  if 
there  were  any  other  it  should  have  appeared  in  the  bill  of  excep- 
tions. 

The  tender  was  made  by  Smith,  without  any  request  from  Dough- 
erty. Its  object  doubtless  was  to  relieve  the  plaintiff  from  further 
costs.  It  was  immaterial  to  Dougherty  whether  such  a  tender  was 
made  or  not ;  and  whether  it  prevails  or  not.  He  is  the  person  ulti- 
mately liable  for  the  damages  and  costs  recoverable  in  the  suit  on 
the  recognizance,  and  it  is  the  same  to  him  whether  he  pays  them 
to  Allen,  or  to  Smith  because  he  has  paid  them  to  Allen.  The  de- 
fence— the  tender — is  therefore  wholly  for  Smith's  benefit  and  at  his 
own  instance. 

Taking  this  view  of  the  case  it  is  the  opinion  of  the  court,  that 
Smith  does  not  show  any  employment  express  or  implied  from 
Dougherty  to  defend  the  suit,  and  therefore  that  he  cannot  recover, 
for  the  items  in  dispute,  in  this  action. 

The  exceptions  of  the  defendant,  as  to  the  allowance  of  the  items 
numbered  29,  80,  81,  82,  88,  84,  are  sustained,  and  therefore  judg- 
ment is  reversed  and  judgment  is  rendered  for  the  plaintiff  to  re- 
cover only  the  amount  for  which  the  county  court  rendered  judgment 
after  deducting  the  above  items  and  the  interest,  if  any,  allowed 
upon  them.  The  defendant  will  also  be  allowed  his  costs  in  this 
court,  to  be  deducted  from  the  plaintiff's  judgment. 
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Promissory  Note.    Principal  and  Surety.     Pleading.    Costs. 

It  is  no  defence  for  a  surety  upon  a  note  that  the  principal  got  It  discounted  by  a 
different  party  from  the  one  agreed  upon  with  the  surety. 

The  plaintiff  and  defendant  signed  the  note  in  question  as  sureties  with  the  princi- 
pal, R.,  payable  to  H.,  or  order,  and  knowing  that  H.  was  only  to  indorse  it,  not 
to  sign  it  with  them.    Held,  that  H.  was  not  subject  to  contribution  as  a  surety. 

If  a  surety  has  no  notice  of  a  suit  against  a  co-surety,  he  is  not  bound  by  the  judg- 
ment;  and  may  therefore  show  in  a  suit  against  himself  by  the  co-surety  for  con- 
tribution, any  legal  defence  which  he  might  have  pleaded  in  bar  of  a  suit  upon 
the  note. 

But  he  cannot  set  up  a  partial  falure  of  consideration,  not  subject  to  computation, 
between  the  original  parties  as  a  defence  pro  tanto. 

A  surety  may  recover  in  a  anit  against  a  co-surety  for  contrihution  a  propor- 
tionate share  of  the  taxable  costs  which  he  had  to  pay  in  the  suit  upon  the  note 
against  himself,  both  being  equally  in  fault  in  not  paying  the  note. 

Assumpsit  for  money  had  and*  received,  money  lent  and  advanced, 
money  paid,  and  on  an  account  stated.  Fleas,  the  general  issue,  and 
the  statute  of  limitations.  Replication,  traversing  the  latter  plea. 
Trial  hy  the  court,  by  the  consent  of  the  parties,  March  Term,  1864, 
Kellogg,  J.,  presiding. 

On  trial,  the  plaintiff  introduced  and  read  as  evidence  a  certain 
promissory  note  for  seven  hundred  dollars,  dated  at  Whitehall,  New 
York,  on  the  28th  January,  1852,  and  jointly  and  severally  executed 
and  made  payable  to  the  order  of  A.  W.  Hyde,  at  the  Bank  of  Or- 
well, in  this  state,  in  three  months  from  date,  and  signed  by  D.  M. 
Besseguie,  J.  H.  Boyd,  (the  defendant,)  and  Amasa  Briggs,  (the 
plaintiff,)  and  indorsed  by  the  said  A.  W.  Hyde,  No  question  was 
made  in  respect  to  the  genuineness  of  the  said  signatures  and  in- 
dorsement. The  following  facts  appeared  on  the  trial,  viz :  At  the 
time  of  the  date  of  the  said  note,  Besseguie  and  the  defendant  re- 
sided at  Whitehall,  the  plaintiff  resided  in  Benson  in  this  county, 
and  Hyde  resided  in  Castleton  in  this  county  ;  and  from  the  time  of 
the  date  of  said  note  to  the  present  time,  there  has  been  no  change 
in  the  place  of  residence  of  either  of  said  four  persons.  The  note 
was  executed  for  the  exclusive  benefit  of  Resseguie  ;  and  the  defend- 
ant and  the  plaintiff  were  merely  accommodation  signers,  and  Hyde 
wfts  an  indorser  of  the  same,  merely  and  solely  for  the  accommoda^ 
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tion  of  Resseguie.  The  note,  within  a  day  or  two  after  its  date, 
was  brought  bj  Ressegaie  to  the  plaintiff  at  his  residence  in  Benson, 
with  the  names  of  Ressegaie,  the  defendant,  and  Hyde  then  thereon 
as  aforesaid ;  and  the  plaintiff  then  and  there  signed  it  at  the  re- 
quest of  Resseguie.  When  the  plaintiff  signed  the  note,  he  was  in- 
formed by  Resseguie  that  the  defendant  had  signed,  and  that  Hyde 
had  indorsed  it,  for  Resseguie's  accommodatiou,  and  that  he,  Resse- 
guie, was  expecting  to  procure  the  money  on  it  from  Calvin  P.  Aus- 
tin. The  defendant  signed  the  note  at  Whitehall,  upon  a  distinct 
understanding  and  agreement  with  Resseguie  that  Resseguie  should 
procure  it  to  be  discounted  at  the  Bank  of  Orwell,  for  the  purpose  of 
raising  money  to  carry  on  his  business,  but  it  did  not  appear  that  the 
plaintiff  had  any  notice,  information  or  knowledge  in  respect  to  this 
understanding  and  agreement.  The  said  note  was  subsequently  dis- 
counted by  Austin  for  Resseguie,  and  not  at  the  Bank  of  Orwell 
where  it  was  made  payable.  Austin,  on  the  19th  April,  1858,  com- 
menced an  action  on  the  note  against  the  plaintiff,  and  recovered  a 
judgment  for  $1082.50.  damages,  and  for  (40.28.  costs  of  suit.  An 
execution  was  issued  on  the  judgment,  and  the  plaintiff  paid  on  said 
execution  the  sum  of  (1054.27.  At  the  time  of  the  recovery  by 
Austin  of  the  judgment  as  aforesaid,  Resseguie  was,  and  ever  since 
that  time  has  been  insolvent. 

The  court  was  unable  to  find  that  there  was  any  satisfactory  bal- 
ance of  testimony  showing  that  the  defendant  had  any  notice  of  said 
suit.  But  it  did  appear  that,  shortly  after  the  plaintiff  paid  over  the 
money  on  the  execution  as  aforesaid,  he  informed  the  defendant  of 
the  suit,  and  that  he  had  made  the  payment  on  the  execution  as 
aforesaid,  and  requested  the  defendant  to  pay  to  him  his  (the  defend- 
ant'*) share  as  co-surety, — and  that  the  defendant  declined  to  do  this, 
or  to  acknowlege  that  he  was  under  any  liability  arising  from  the 
said  note.  It  also  appeared  that  the  plaintiff  defended  against  the 
said  suit  of  Austin  so  far  as  he  was  able. 

On  trial,  the  defendant  offered  to  show  by  the  testimony  of  Resse- 
guie, that,  as  between  Resseguie  and  Austin,  there  was  a  partial 
failure  of  the  consideration  received  by  Resseguie  from  Austin  for 
said  note,  or  on  the  discount  of  the  same,  by  reason  of  certain  prop^ 
erty  which  was  received  by  Resseguie,  as  a  part  of  the  consider^^ 
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tion,  proying  to  be  worthless,  and  to  the  amount  of  three  handred 
dollars.  The  defendant  did  not  claim  that  the  plaintiff  ever  had  any 
notice  or  information  in  respect  to  this  alleged  partial  failure  of  con- 
sideration ;  and  the  testimony  in  relation  to  the  same,  so  offered  bj 
the  defendant,  being  objected  to  by  the  plaintiff,  was  excluded  by  the 
court.     To  which  decision  the  defendant  excepted. 

It  did  not  appear  that  the  note  was  protested  for  non-payment  aa 
against  Hyde,  or  that  any  steps  whatever  were  taken  to  hold  or 
charge  him  as  indorser  thereon  ;  and  there  was  no  proof  of  a  new 
promise  by  the  defendant  to  pay  the  said  note,  or  any  part  thereof, 
to  any  party  interested  in  the  same,  otherwise  than  by  implicalion  I 
law  on  the  facts  above  stated. 

Upon  the  foregoing  facts,  the  court  decided  that  the  defendant  was 
liable  to  contribution,  as  a  co-surety  with  the  plaintiff  on  the  said 
note,  for  one-half  of  the  amount  paid  by  the  plaintiff  on  the  exe- 
cution in  favor  of  Austin  against  him  as  aforesaid,  with  the  interest 
thereon  from  the  time  of  making  the  said  payment  to  the  time  of 
trial,  and  that  the  plaintiff  was  entitled  to  a  judgment  against  the 
defendant  on  both  of  the  issues  made  by  the  pleadings  in  the  case ; 
and  judgment  in  favor  of  the  plaintiff  was  rendered  accordingly. 
To  this  decision  and  judgment  the  defendant  excepted. 

Frout  db  Duntan  and  E.  8.  Feahody^  Sot  the  defendant. 

I.  The  defendant,  Boyd,  is  not  liable  to  any  extent  for  contribu* 
tion  as  co-surety  upon  the  note,  (a.)  He  was  discharged  by  the 
note's  being  discounted  by  Austin  instead  of  at  the  Bank  of  Orwell 
as  agreed  upon.  Parsons  on  Notes  and  Bills,  vol.  1,  286 ,-  Brown 
Y.  Tahor,  5  Wend.  566;  Evans  v.  Kymer,  1  B.  &  Ad.  528; 
WoodhuU  V.  Eblmes^  10  Johns.  231 ;  SmaU  v.  Smtthj  1  Denio,  583 ; 
Both  et  al.  v.  Colvin  et  al^  32  Yt.  126  ;  Abbott's  Dig.  vol.  1,  p.  468, 
§  470 ;  Parsons  on  N.  &  B.,  vol.  2,  pp.  27,  28,  and  note ;  Chitty  on 
Bills,  90  and  91.  (b.)  No  one  is  bound  by  a  judgment  to  which 
he  was  not  a  party. 

U.  If  liable  to  any  extent,  Boyd  should  be  held  for  one-third  of 
the  amount  of  damages  only  recovered  against  Briggs.  (a.)  Hyde 
is  liable  as  original  promissor,  or  as  co-surety  with  Briggs  and  Boyd. 
Theobald's  Pr,  and  Agt.,  p.  197 ;  Daniel  v.  McBae^  2  Hawks.  590 ; 
Theobiad'sFt,  k  Agt.,  p.  202 ;  Douglas  v.  Waddky  1  Ham.  B.  41S; 
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Ohio  Good.  R.  182 ;  FiOnn  r.  Flanagan^  23  Vt.  160.  findorsemant 
is  a  new  promise.  WUUcam  v.  Fields  3  Salkeld,  68 ;  BaUmgaUs  r. 
Gloatery  8  East,  481 ;  Hunt  y.  Adams,  5  Mass.  858 ;  S.  C,  6  Mass. 
519;  White  t.  Bowland,  9  Mass.  814;  Males  t.  Bitd,  11  Mass. 
435 ;  Fahner  r.  Grant,  4  Conn.  89 ;  Brovm  t.  Matt,  7  Johns.  861, 
and  opinion;  AUen  t.  Bightmere^  20  Johns.  865,  and  opinioH. 
(b.)  A  eo-snretj  cannot  recover  from  his  co-sureties  an  aliquot  pact 
of  the  costs  in  a  suit  against  himself.  Boardman  ▼.  Faige,  11  N.  H. 
431 ;  nmyry  v.  Oolding,  15  M.  &  W.  494  and  496 ;  Parsons  on  N. 
&  B,  vol.  2,  p.  258 ;  flight  v.  Hughes,  8  C.  &  P.  467 ;  ITetdier  r. 
Jackson,  28  Vt.  593 ;  7  Brigham,  246 ;  Moody  <Sb  M.  487 ;  11  Ad. 
db  El.  23 ;  Abbott's  Dig.  vol.  4,  p.  619,  f  47. 

III.  A  note  received  and  discounted,  but  not  in  the  usual  course 
of  business,  is  open  to  all  the  equities  existing  prior  to  the  U*an8fer, 
and  accruing  to  any  of  the  original  parties  thereon,  and  anj  defence 
of  a  surety  in  equity  is  a  good  defence  also  at  law.  Austin  paid  for 
the  note  only  about  four  hundred  dollars.  He  was  tkerefore  entitled 
to  recover  only  the  amount  actually  paid,  with  lawftd  interest 
thereon.  Springer  v.  Toothaker,  48  Maine,  881 ;  Byles  on  Bills,  p. 
189  and  note ;  People  v.  Jansen,  7  Johns.  832 ;  Baker  v.  BriggSj  8 
Pick.  122 ;  Evans  v.  Kymer,  1  B.  A;  Ad.  528 ;  Parsons  on  Notes 
and  Bills,  vol.  1,  236  ;  Sailly  v.  Elmore,  2  Paige,  497 ;  BusseU  v. 
Buck,  14  Yt.  pp.  147  and  157  ;  Bay  v.  Coddington,  5  Johns.  Ch.  57 ; 
Chitty  on  Bills,  90  and  91 ;  Parsons  on  N.  &  B.,  voL  1,  p.  256,  et 
•eg. ;  Bath  4b  Co.  v.  Oohnn  et  al.,  82  Yt.  126. 

Evidence  showing  that  the  note  was  not  received  ^^in  tlie  usual 
course  of  business"  is  admissible.  Base  v.  Dickson,  7  Johns.  196 ; 
Bank  of  Burlington  v.  Durkee  e^  al.,  1  Vt.  399  ;  Bant  of  St  AUmns 
V.  Steams,  1  Vt.  430 ;  FUkin  v.  Flanagan,  28  Vt.  160 ;  Parsons  on 
N.  and  B.,  vol.  2,  408 ;  Eggleston  v.  ShotweU,  1  Johns.  Ch.  536 ; 
Schermerhom  v.  Tallman,  14  N.  Y.,  pp.  93  and  115 ;  Austin  v.  ^or* 
rington,  28  Vt.  130 ;  Whkmarih  v.  Toung,  5  Randolph,  (Va.)  888 ; 
Boyd  on  Us.  289,  §§  17,  20,  24 ;  Oihton  v.  2Vus<ee,  1  Call^  |L  £4. 

(c.)  This  is  not  an  action  upon  the  note,  but  an  action  of  ussupip- 

sit.    Therefore  evidence  to  show  partial  failure  of  considerntiQii  nvfts 

admissible,— the  defendant's  liability  as  oo-surety  b^iig  sped^p  iind 

aaeartained,  not  subjeot  to  th^  ^atimntion  of  the  jwej.    Fanoos  tm 
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N.  &  B.,  vol  1,  p.  207 ;  Bichardsan  v.  Sanborn,  SS  Vt.  75 ;  Fuhiver 
v.  ffotchJUas,  12  Conn.  284  ;  Bills  t.  Bannisler,  8  Cowen,  31. 

Edgerton  d  Paul^  for  the  plaintiff. 

This  action  is  not  within  the  statute  of  limitations.  1  Panona 
on  Con.  85  and  86,  n.  (p.);  2  Parsons  on  Notes  and  Bills,  pp.  253-4  ; 
Daviea  v.  Humphreys,  6  M.  &  W.  152.  The  defendant  is  liable  as 
oo-suretj  on  the  note,  to  contribute  one-half  of  the  amount  paid  on 
the  execution  to  Austin,  and  the  interest  since.  1  Parsons  on  Con. 
84,  85  and  86  ;  Fletcher  et  al  .  Jackson,  28  Yt.  598.  Notice  to  the 
defendant  of  the  pendency  of  the  suit  against  the  plaintiff  was  not 
required.  Neither  is  the  plaintiff  obliged  to  show  that  he  has  paid 
it  by  compulsion  to  enable  himself  to  recover.  Addison  on  Con. 
§  678  ;  put  V.  Purstord,  8  M.  &.  W.  589  ;  Chaffee  v.  Jones,  19  Pick. 
•  261 ;  The  defendant  is  not  discharged  from  liabOity  because  the  note 
was  not  negotiated  by  the  Bank  of  Orwell.  Bank  of  Mtddlebury  v. 
Bingham  et  al.,  88  Vt.  683  ;  Bank  of  Newbury  v.  Bichards,  8(>  Vt. 
281.  Hyde  never  agreed  or  consented  to  become  a  co-surety  with 
Briggs  and  Boyd.  He  was  an  indorser  merely,  therefore  not  subject 
to  any  contribution.  He  was  discharged  through  want  of  notice. 
Keder  v.  Bartine,  12  Wend.  110 ;  French's  Fa^r  v.  The  Bank  of 
Columbia,  4  Cranch,  141 ;  1  Parsons  on  Notes  and  Bills,  p.  556. 

The  testimony  of  the  maker  offered  to  show  any  failure  of  the 
consideration  was  properly  rejected. 

1 .  The  plaintiff  was  ignorant  of  it  when  defending  against  Austin. 

2.  The  maker  would  thereby  have  disparaged  his  note  by  his  own 
testimony.  Warren  v.  Merry,  8  Mass.  27 ;  Chandler  v.  Mason,  2 
Vt.  199 ;  Phillips  on  Ev.,  vol.  8,  pp.  25,  27  and  81,  (C.  &  H.'s 
notes  vol.  1)  ;  United  States  v.  Dunn,  6  Peters,  51 ;  Hartford  Bank 
V.  Barry,  17  Mass.  94. 

Aldis,  J.  1.  Numerous  decisions  in  this  state  have  settled  the 
point,  that  it  is  not  a  defence  to  the  note  for  Boyd  as  surety,  that  the 
principal  got  it  discounted  by  Austin  instead  of  by  the  Bank  of  Or- 
well, as  he  had  agreed  with  Boyd  that  he  would.  Bank  of  Newbury 
V.  Bichards,  85  Vt.  281  ;  Bank  of  Mtddlebury  v.  Bingham,  88 
Vt.  621. 

2.  Hyde  did  not  sign  the  note  as  surety  with  Briggs  and  Boyd. 
The  note  was  payable  to  Hyde  or  order,  and  they  signed  it  as  aore- 
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ties  with  Resseguie,  knowing  that  Hyde  was  only  to  indorse  it — ^not 
to  sign  it  with  them.  The  form  of  the  contract  plainly  shows  the 
intent  of  the  parties — ^that  Hyde  as  payee  and  indorser  was  not 
surety  with  the  signers,  but  would,  if  made  liable  by  presentment, 
protest  and  notice,  hare  a  remedy  against  the  makers. 

Such  is  the  legal  effect  of  the  contract  as  written,  and  there  is 
nothing  in  the  case  to  show  that  the  real  relation  of  the  parties  was 
different. 

3.  The  defendant  had  no  notice  of  the  suit,  Austin  v.  Briggs, 
and  therefore  is  not  bound  by  the  judgment.  He  may  therefore 
show  any  legal  defence  which  he  might  have  pleaded  in  bar  of  a  suit 
upon  the  note  against  him. 

4.  He  offered  to  prove  "a  partial  failure  of  consideration,  by  rea- 
son of  certain  property,  which  was  received  by  Resseguie  as  a  part 
of  the  consideration,  proving  to  be  worthless,  and  to  the  amount  of 
three  hundred  dollars."  Could  this  defence  of  partial  failure  of  con- 
sideration be  legally  pleaded  to  an  action  upon  the  note  brought  by 
Austin  against  the  makers  ?  The  general  principle  that  a  partial 
failure  of  consideration  cannot  be  set  up  &s  a  defence  pro  tarUo  to  an 
action  on  a  note  has  often  been  affirmed  in  this  state.  Quite  recent 
cases  have  recognized  it.  Burton  v.  Schermerhom,  21  Yt.  289 ; 
Bichardson  v.  Sanborn,  83  Vt.  75 — Ch.  J.  Rsdfield  ;  Harrington  v. 
Zee,  88  Yt.  249— Judge  Barrett. 

In  these  later  cases  the  old  and  more  general  statement  has  been 
qualified  thus — ^that  a  partial  failure  of  consideration  is  not  to  be 
shown  by  way  of  defence  in  a  suit  upon  a  note,  where  the  sum  to  be 
deducted  "cannot  be  ascertained  by  computation" — (Barrett,  J.)—* 

"is  unliquidated,  and  subject  to  the  estimation  of  the  jury'' Rbd^ 

FIELD,  Ch.  J. 

In  the  more  recent  case  of  KeUy  v.  Femherj  B5  Yt.  188,  Judge 
Feok  remarks :  "  There  are  some  authorities  to  the  effect  that  where 
the  failure  of  consideration  is  partial,  and  of  an  uncertain  character, 
and  to  be  assessed  by  the  jury  and  not  mere  matter  of  computation, 
such  partial  defence  cannot  be  received  in  an  action  on  a  note ;  and 
perhaps  the  cases  in  this  state  countenance  or  sustain  that  proposi-? 
lion.  But  I  never  could  see  why  such  defence  ought  not  to  be  al-? 
lowed  in  ftctioQS  on  xiote§  and  bills  of  e^ohfuige  as  well  f^  in  other 
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actions,  except  where  the  suit  on  such  paper  is  by  an  innocent  holder 
for  value.  If  there  is  such  a  rule  there  ought  not  to  be ;  it  is  bob^ 
tained  by  no  principle  of  policy,  convenience  or  justice.**  These  re^ 
marks  indicate  that  the  rule  is  far  from  meeting  with  the  favor  that 
seems  once  to  have  been  extended  to  it  in  this  state ;  but  the  caa» 
turned  upon  another  point. 

It  is  unnecessarj  at  this  time  to  review  the  decisions  in  other 
states  or  in  England.  The  tendency  is  to  allow  the  defence  to  be  set 
up  as  between  the  original  parties.  The  cases  are  very  conflicting. 
Byles  on  Bills,  (Sharswood's  Notes,)  p.  100,  and  Parsons  on  Notes 
and  Bills,  vol.  1,  pp.  207  and  211,  and  notes  and  cases  cited. 

We  are  not  disposed  at  this  time  to  overrule  the  decisions  which 
have  heretofore  been  made  in  this  state  upon  this  point  Had  Briggs 
offered  to  show  this  defence  in  the  suit  brought  by  Austin  against 
him  upon  the  note,  it  would  doubtless  have  been  excluded.  To  al- 
low it  to  Boyd  in  this  suit  at  the  expense  of  his  co-surety,  Briggs, 
when  it  would  not  have  been  allowed  to  Briggs  in  the  suit  Austin 
against  him,  would  be  doing  a  manifest  injustice  as  between  these 
sureties  whose  rights^  liabilities  and  equities,  are  and  ought  to  be 
preserved  equal. 

The  character  of  the  testimony  offered  shows  that  the  amounjl 
sought  to  be  deducted  could  not  have  been  the  subject  of  compute^ 
tion ;  but  on  the  contrary  must  have  been  unliquidated  damages  to 
be  shown  by  the  opinions  of  witnesses,  and  ascertained  by  estima- 
tion of  the  jury. 

5.  It  is  claimed  that  the  plaintiff  ought  not  to  recover  for  mi^ 
half  of  the  taxable  costs  which  he  had  to  pay  in  the  suit  Austin 
against  him. 

But  this  was  a  debt  for  which  the  plaintiff  and  defendant  were 
jointly  liable.  Briggs  was  no  more  bound  to  pay  the  whole  of  it 
than  Boyd.  As  between  themselves  each  was  to  payone^half.  Had 
Boyd  paid  his  half  or  offered  to  pay  it  before  suit,  there  would  then 
be  ground  for  his  saying  that  he  ought  not  to  contribute  to  the  costs. 
But  the  costs  were  made  in  collecting  the  whole  of  the  note  of 
Briggs.  As  one  appears  to  have  been  just  as  much  in  fault  as  the 
other  in  not  paying  the  note,  which  led  to  the  necessity  of  TnA^Htig 
the  costs,  we  think  they  should  bear  equally  the  burden  of  the  costs* 
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In  Fletcher  et  oZ.  v.  Jackson  et  al.j  23  Vt.  593,  the  sureties  reoov- 
ered  of  their  co-sureties  not  only  a  proportionate  share  of  the  tax- 
able costs,  but  also  of  the  expenses  incurred  in  defending  a  suit. 
Where  the  setting  up  of  the  defence  is  reasonable,  hopeful,  pru- 
dent,—*ihe  expenses  thereby  incurred  by  a  surety  are  held  in  that 
case  to  be  a  proper  subject  for  contribution.  To  the  same  point  is 
Marsh  r,  Harrington^  18  Vt.  150. 

The  English  decisions  on  this  point  do  not  seem  to  harmonize. 
In  Kemp  y.  Finden^  12  M.  &  W.  421,  Parke,  Baron,  held  that  in  a 
suit  on  a  debt,  where  the  sureties  by  default  of  their  principal  were 
jointly  liable,  and  one  of  them  had  paid  the  whole  costs,  he  was  en- 
titled to  recover  of  his  co-surety  his  share.  Jn  15  M.  &  W.  494, 
Aldbrson,  B.,  seems  to  have  been  of  a  contrary  opinion. 

The  same  rule  obtains  in  Maine  as  in  Vermont :  17  Me.  64 ;  18 
Me.  364.    But  contra^  11  N.  H.  431. 

There  is  nothing  to  indicate  that  the  costs  in  this  case  which 
Briggs  had  to  pay  were  enhanced  by  any  neglect  or  de&ult  or  unrea- 
sonable defence  on  his  part. 

Judgment  affirmed. 


Danbt  Bank  v.  State  Tbeasdbbb. 

[in  chancebt.] 

Banks. 

The  Dauby  Bank  was  in  boainese  several  years  without  contributing  to  the  bank 
fkmd,  the  directors  giving  bonds  instead  for  the  security  of  the  bills  and  de- 
posits. After  1866  the  directors  did  not  giye  bonds  but  paid  into  the  fhnd. 
Hdd,  that  the  liability  of  the  fund  attached  at  once  upon  the  failure  of  the  direc- 
tors to  give  bonds. 

Held,  also,  that  the  state  treasurer  was  properly  made  a  party  to  the  application 
for  the  fkind. 

Afpkal  from  Chancert.  The  facts  set  forth  in  the  petition, 
answer  and  replication,  and  the  decree  of  the  court,  made  at  the 
March  Term,  1864,  Kellogg,  Chancellor,  are  sufficiently  stated  in 
the  opinion  of  the  court. 
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E.  Edgertonj  for  the  petitionee. 

The  four  banks,  that  contributed  the  fund  in  question  by  G.  S.,  ch. 
84,  §  6,  are  made  its  ''  owners"  with  the  exception  of  that  portion 
of  it  paid  in  by  the  Danby  Bank ;  and  one  of  these  (The  Farmers' 
Bank)  has  already,  under  §  13  of  the  same  statute,  claimed  payment 
of  its  share  from  the  state  treasurer.  These  banks  should  therefore 
all  be  made  parties  to  the  present  proceeding,  that  their  respective 
rights  may  be  conclusively  settled  by  such  order  as  the  court  shall 
make.     Story's  Eq.  PL  §  207 ;  Noyea  v.  Sawyer^  8  Vt.  160. 

The  Danby  Bank  prior  to  the  payment  to  the  state  treasurer  of 
any  part  of  the  $750.  had  suspended  its  redemptions  and  all  its  busi* 
ness,  and  had  finally  failed  and  become  insolvent,  and  although  this 
payment  was  not  intended,  probably,  as  a  fraud,  it  nevertheless  has 
that  effect  upon  the  other  safety  fund  banks,  and  should  not  subject 
them  to  the  payment  of  the  Danby  Bank  debts.  See  C.  S.,  ch.  84, 
§§  6,  7,  and  8. 

Another  point  which  the  court  are  requested  to  consider,  is, 
whether  the  directors  of  the  Danby  Bank,  having  given  bonds  as 
they  did,  pursuant  to  §  57,  p.  490  of  the  statutes  up  to  the  year  1856 
could  subsequently  make  their  debts  a  charge  upon  the  bank  fund,  by 
neglecting  thereafter  to  renew  their  annual  bonds.  (§  87,  p.  495, 
C.  S.)  Especially  when  it  does  not  appear  when  the  insolvency  ac- 
tually accrued. 

The  decree  should  have  been  made  for  the  amount  of  the  bank 
fond  merely,  which  is  shown  by  the  case  to  be  but  $13,125. 

Frout  db  DunUm^  on  the  same  side. 

1.  When  the  directors  gave  bonds  for  the  redemption  of  the  bills, 
^.,the  bank  thereafter  became  exempt  from  all  the  provisions  of  the 
statute  relative  to  the  bank  fund.     C.  S.,  p.  495,  §§  87«  88,  89. 

It  is  absurd  to  contend  that  a  bank  might  adopt  this  system  of 
securing  its  bill  holders  and  depositors  by  the  bonds  of  its  directors, 
until  it  was  in  failing  circumstances,  then  elect  a  new  board  of  di- 
rectors, and,  by  their  neglect  or  refusal  to  give  the  requisite  bonds 
for  the  redemption  of  the  bills  and  payment  of  the  depositors,  thereby 
charge  the  bank  fund* 

As  to  the  construction  of  statutes  not  explicit,  see  Kent  521,  and 
note  and  cases  there  cited. 
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This  bank  fund  is  the  property  of  the  banks  that  contributed  it« 
(see  C.  S.,  p.  482,  §  6,)  and  its  owners  can  only  be  divested  of  it  by 
a  strict  compliance  with  the  statute.  Spear  r.  DiUy^  9  Yt.  283  ; 
Brovm  et  at  y.  Wright,  17  Vt.  97 ;  Chandler  v.  /Spear,  22  Vt.  888 ; 
Cvh^  V.  Haydm,  1  Vt,  364. 

The  Danbj  Bank  has  not  complied  with  the  statute.  The  direct- 
ors did  not  either  give  the  requisite  bonds  or  contribute  to  the  bank 
fund,  until  after  the  bank  failed. 

If  true  that  the  bill  holders  and  depositors  have  no  security  if  their 
bank  fund  fails  them,  it  does  not  alter  the  case.  The  equities  of  the 
owners  of  this  fund,  are,  to  say  the  least,  equal  to  the  equities  of  the 
bill  holders  and  other  creditors  of  the  bank ;  and  when  the  equities 
are  equal,  the  law  must  prevail.  1  Story's  Eq.,  p.  57 ;  FUzsiwmons 
V.  Ogdm,  7  Cranch ;  Mitford  Eq.  PI.  274. 

0.  W.  Earman^  for  the  receiver  of  Danby  Bank,  maintained  that 
if  the  directors  give  bonds  for  the  payment  of  bills  and  deposits, 
such  act  exempts  the  bank  from  all  payments' to  the  **bank  fund," 
but  this  exemption  exists  only  while  the  bonds  are  extant.  The  gen- 
eral provisions  of  the  statute  make  it  the  duty  of  the  bank  to  con- 
tribute to  the  '^  bank  fund."  The  exception  is  that  if  the  directors 
give  the  bonds  to  pay  the  bills  and  deposits,  while  they  are  in  office^ 
the  bank  shall  ^^  thereafter*^  be  exempt  from  all  payments  to  the 
"bank  fund." 

The  court  are  called  upon  by  construction,  to  give  a  meaning  to 
the  term  ^^  thereafter**  ba  used  in  this  statute.  We  claim  that  it 
should  be  limited  to  the  period  for  which  the  directors  furnish  their 
bonds ;  that  such  is  the  only  rational  construction. 

Should  the  decree  of  the  court  of  chancery  be  affirmed,  the  cause 
should  be  remanded,  untrammelled  by  any  order  which  shall  pre- 
clude the  receiver  or  creditors  from  a  full  examination  of  the  state 
of  the  "  bank  fund." 

Peek  &  Fifidd,  for  the  creditors. 

1.  The  act  of  1840  permitting  directors  to  give  bonds  is  an  ex-^ 
ception  to  the  general  rule  prescribed  by  §  1,  ch.  84.  All  banks  are 
safety  fund  banks  unless  the  directors  give  bonds,  dbc.  When  there- 
fore the  directors  of  this  bank  ceased  to  give  bonds  they  became  ipeo 
/ado  a  safety  fund  bank,  and  if  the  treasurer  of  the  state  omitted  to 
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collect  their  contribntion,  it  was  the  fault  of  the  state  and  not  of  these 
creditors. 

2.  But  in  September,  1857,  the  bank  paid  its  full  contribution 
for  1856  and  1857  and  took  the  state  treasurer's  receipt  for  it.  This 
made  the  bank  a  safety  fund  bank.  It  was  competent  for  the  state 
to  waive  the  payment  of  the  contribution  on  the  day  it  was  due. 
Instead  of  asserting  a  forfeiture  for  this  neglect  they  waived  it  and 
took  the  money.     , 

8.  The  answer  alleges  that  the  bank  suspended  the  redemption  of 
its  bills,  discontinued  business  and  in  fact  failed  before  the  payments 
were  made  to  the  safety  fund.  The  case,  however,  shows  that  the 
bank  elected  directors  in  1856  and  1857,  kept  up  its  organisation, 
and  made  the  payments  before  mentioned  in  1857,  so  that  business 
was  not  entirely  discontinued.  Most  of  the  banks  in  the  state  did  in 
1857  suspend  specie  payments  and  business.    But, 

4.  Conceding  all  the  answer  claims,  the  bank  would  continue 
subject  to  the  provisions  of  the  safety  fund  act,  until  ^^  it  shall  hecomm 
Intdvent  and  have  been  proceeded  againU  ae  hereinafter  mentioned  f 
§.  9,  ch.  84.  This  bank  could  not  be  regarded  as  legally  insolvent 
within  the  meaning  of  the  statute  until  it  was  proceeded  against  as 
an  insolvent  corporation  which  was  long  subsequent  to  1857.  The 
27th  and  following  sections  of  the  act  point  out  the  manner  in  which 
insolvent  banks  shall  be  proceeded  against,  and  until  these  proceed- 
ings are  comm^ced  the  corporation  cannot  be  regarded  as  insolvent. 

5.  The  Danby  Bank  then,  being  subject  to  the  safety  fund  law, 
the  decree  of  the  chancellor  was  right  and  in  accordance  with  the 
9th  section  of  chapter  84.    JElwoodv.  State  Treasurer^  23  Vt  701. 

FlEBrQiNT,  J.  This  case  comes  before  this  court  upon  an  appeal 
from  an  order  of  the  court  of  chancery,  made  in  the  course  of  pro* 
ceedings  instituted  to  settle  up  the  affairs  of  the  Danby  Bank,  as  aa 
insolvent  banking  institution. 

The  order  appealed  from  fixes  the  amount  of  debts  against  the 
corporation,  the  amount  of  assets  applied  towards  the  payment  of 
such  debts,  and  the  balance  still  due ;  and  directs  the  receiver,  ap» 
pointed  to  close  the  affairs  of  said  bank,  to  apply  to,  and  receive 
from,  the  treasurer  of  the  state,  in  the  manner  provided  by  the  stat- 
ute, a  sum  sufficient  to  pay  such  balance. 
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This  order  is  based  upon  the  supposition  that  the  bank  fund,  so 
called,  in  the  hands  of  the  treasurer  of  the  state,  is  properly  applica^ 
ble  to  the  payment  of  the  said  deficiency. 

Before  proceeding  to  make  the  said  order  upon  the  treasurer,  the 
court  of  chancery  caused  said  treasurer  to  be  cited  iu,  to  show  cause 
why  the  order  should  not  be  made.  The  treasurer  appeared  before 
said  court,  and  resisted  the  making  of  the  order,  on  the  ground  that 
the  bank  fund  in  his  hands  cannot  properly  be  applied  to  the  pay- 
ment of  such  deficiency.  The  decision  of  the  court  being  adverse  to 
his  claim,  he  has  brought  the  question  here  by  appeal.  And  the 
jirincipal  question  now  to  be  considered  is  as  to  the  correctness  of  the 
order  in  this  respect. 

The  Danby  Bank  was  chartered  in  1850.  By  the  statute  of  this 
state  then  in  force,  every  moneyed  corporation  having  banking  powers 
chartered  subsequent  to  1881  were  required  on  or  before  the  third 
Thursday  of  October  in  every  year,  to  pay  to  the  treasurer  of  the 
state  a  sum  equal  to  Uiree-fourths  of  one  per  cent,  on  the  capital 
stock  of  said  corporation  paid  in,  (with  certain  exceptions  not  afiect- 
ing  this  question,)  until  such  corporation  shall  have  paid  into  th» 
treasury  four  and  one-half  per  cent,  upon  its  capital  stock,  to  remain 
a  perpetual  fund,  to  be  denominated  the  bank  fund,  and  to  be  invio- 
lably appropriated,  and  applied  to  the  payment  of  such  portion  of 
the  debts,  exclusive  of  the  capital  stock,  of  any  of  said  corporations 
that  should  become  insolvent,  as  remain  unpaid,  after  applying  the 
property  and  effects  of  such  insolvent  corporation  towards  the  pay- 
ment of  its  debts.     See  C.  S.  481-2. 

The  legislature  of  this  state  at  its  session  in  1840  passed  an  act  in 
relation  to  banks,  iu  addition  to  the  then  existing  law  on  the  subject, 
which  is  incorporated  into  the  Compiled  Statutes,  in  which  it  was 
provided  in  section  8  of  that  act,  and  sections  56  and  57  of  chapter 
84  of  the  Compiled  Statutes,  that  the  directors  of  every  bank,  char- 
teired,  or  ns-chartered,  at  that  or  any  subsequent  session,  should  be 
liable  to  pay  to  the  creditors  and  stockholders  of  such  bank,  aU  losses 
sustained  in  consequence  of  any  violation,  by  them,  of  the  provisions 
of  that  act,  or  of  any  other  law,  or  other  unfaithfulness  in  the  dis- 
^arge  of  their  official  duties ;  and  to  secure  such  liabilities,  each  of 
the  directors  are  required  to  execute  a  bond  to  the  treasurer  of  the 
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state,  with  sufficient  sureties,  approved  bj  the  bank  commisaioner, 
the  aggregate  amount  of  which  bonds  to  be  equal  to  the  amount  of 
the  capital  stock  of  such  bank,  actually  paid  in.  8ee  Compiled 
Statutes,  490.  The  statute  requires  these  bonds  to  be  executed,  b^ 
fore  the  bank  can  go  into  operation,  or  the  directors  discharge  the 
duties  of  their  office. 

By  the  87th  section  it  is  provided  that  if,  the  directors  of  any  bank 
corporation  subject  to  the  provisions  of  this  chapter  shall  execute 
bonds  to  the  treasurer  of  the  state,  to  the  amount  and  with  the  secu- 
rity required  in  section  57,  to  be  approved  by  the  bank  commissioner, 
and  deposited  with  said  treasurer,  conditioned  that  such  directors  shall 
at  all  times  pay  and  redeem  according  to  law  all  the  bills  issued  by 
such  bank,  and  shall  pay  and  refund  all  deposits  made  in  such  bank, 
when  such  payments  are  demanded,  while  such  directors  are  in  office, 
such  bank  shall  thereafter  be  exempt  from  all  payments,  required  to 
be  paid  in  to  the  bank  fund,  and  from  all  the  provisions  for  the  es« 
#  tablishment,  preservation  and  regulation  of  said  fund. 

It  appears  from  the  agreed  facts  in  the  case,  that  when  the  Dauby 
Bank  first  went  into  operation  in  1851,  the  directors  executed  bonds 
according  to  the  provisions  of  the  said  87th  section,  and  continued 
so  to  do,  until  the  annual  election  of  directors  of  said  bank  on  the  2d 
Tuesday  in  January,  1856,  thus  relieving  the  bank  from  the  annual 
contribution  to  the  bank  fund,  as  otherwise  required  by  law.  After 
the  said  second  Tuesday  in  January,  1856,  the  directors  then  elected 
did  not  execute  bonds  as  provided  by  said  87th  section,  but  continued 
the  operations  of  said  bank,  and  at  a  subsequent  period,  paid  to  the 
treasurer  of  the  state,  for  the  benefit  of  the  bank  fund,  the  required 
annual  contribution  for  the  years  1856  and  1857,  amounting  to  the 
sum  of  $750. 

It  is  now  insisted  on  the  part  of  the  state  treasurer,  that  the  di- 
rectors having  once  given  bonds  according  to  the  provisions  of  sec- 
tion 87,  and  operated  their  bank  under  the  system  therein  provided, 
a  subsequent  failure  to  execute  such  bonds  does  not  leave  the 
bank  subject  to  the  provisions  of  the  law  relating  to  the  bank 
fund,  but  only  makes  them  liable  to  be  proceeded  against,  by  the 
bank  commissioner,  in  a  court  of  chancery,  as  an  insolvent  cor- 
poration. 
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In  testing  the  correctness  of  this  position,  it  must  be  borne  in 
mind,  that  the  bank,  when  created,  was  made  subject  to  the  provis* 
ions  of  the  law  relating  to  the  bank  fund.  No  act  of  the  bank  was 
necessary  to  bring  it  within  its  proyisions.  It  is  not  a  case  where  it 
is  necessary  that  the  bank  should  make  a  choice,  or  take  any  action  on 
the  subject,  to  make  its  organization  complete,  oi*  for  the  transaction 
of  its  business.  When  the  directors  have  executed  the  bonds  as  re- 
quired by  the  57th  section,  they  are  authorized  to  discharge  the  duties 
of  directors,  and  the  bank  to  go  into  operation.  The  organization 
is  t>erfect,  and  the  corporation  exists  as  a  banking  institution  under 
the  law,  and  is  liable  to  make  its  annual  contribution  for  the  benefit 
of  the  bank  fund. 

By  the  87th  section  a  method  is  provided  by  which  the  bank  may 
become  exempt  from  this  liability  to  contribute,  and  that  is  by  the 
directors  giving  bonds  to  redeem  the  bills  of  the  bank,  and  pay  the 
deposits,  whOe  such  directors  are  in  office.  The  directors  of  the 
Danby  Bank  having  executed  such  bonds  according  to  the  provisions 
of  this  section,  the  bank  thereby  became  exempt  from  this  liability. 
The  question  then  arises,  for  what  length  of  time  did  that  exemption 
continue  ?  The  natural  and  common  sense  answer  would  seem  to  be, 
just  as  long  as  the  facts,  upon  which  the  exemption  was  based,  con- 
tinue to  exist,  and  no  longer ;  or  in  other  words,  as  long  as  the  di- 
rectors continued  to  execute  such  bonds ;  and  that  when  they  fail  so 
to  do,  the  liability  under  the  bank  fund  law  at  once  attaches,  thus 
effecting  the  obvious  purpose  of  the  statute,  that  is  security  to  the 
bill  holders,  either  by  means  of  the  bank  fund,  or  the  directors' 
bonds. 

But  it  is  said  that  when  the  bonds  are  once  executed,  so  that  the 
exemption  exists,  by  the  terms  of  the  statute  the  exemption  is  made 
perpetual,  the  language  being  that  *'  such  bank  shall  thereafter  be 
exempt,"  &c.  The  word  ^'  thereafter "  in  its  ordinary  signification 
has  no  future  limitation ;  but  it  is  apparent  that  the  word  is  not  used 
in  this  section  in  that  unlimited  sense.  To  give  it  that  meaning 
would  defeat  the  object  the  legislature  had  in  view,  which  was  to 
provide  a  sedurity  for  the  redemption  of  the  bills  issued  by  the  sev« 
eral  banks  in  this  state,  through  the  medium  of  the  bank  fund,  or 
the  bonds  of  the  directors. 
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If  when  the  bank  is  onoe  exempt  by  reason  of  the  bonds,  they 
are  always  thereafter  exempt,  the  neglect  of  any  board  of  directors, 
subsequently  elected,  to  execute  such  bonds  would  leave  the  bill 
holders  without  any  security  for  the  redemption  of  the  bills,  beyond 
the  ordinary  assets  of  the  bank,  unless  they  could  resort  to  the  bank 
fond.  Even  if  such  neglect  would  make  the  bank  liable  to  be  pro* 
ceeded  against  as  an  insolvent  institution,  that  would  afford  no  addi- 
tional security  to  the  bill  holders.  Again,  the  statute  does  not  re- 
quire the  directors  at  any  time,  or  under  any  circumstances,  to  give 
bonds  of  this  character.  It  is  optional  with  every  board  of  directors 
to  do  it  or  not.  When  their  bonds  are  once  executed  they  stand  as  a 
substituted  security  to  the  bill  holders,  in  place  of  the  bank  fund,  so 
long  as  those  bonds  continue  in  force  and  operation  as  such  security, 
which  is  in  fact  until  the  next  annual  election  of  directors.  Then 
such  bonds  cease  to  have  that  effect,  and  new  bonds  become  neces- 
sary to  the  continuance  of  the  exemption.  If  they  are  not  executed, 
the  bank  resumes  its  original  position  and  obligation,  under  the  law 
creating  and  regulating  the  bank  fund. 

We  think  it  was  the  intention  of  the  legislature,  as  evidenced  by 
the  language  of  the  said  87th  section  in  connection  with  the  spirit 
and  purpose  of  all  our  legislation  upon  this  subject,  to  exempt  the 
banks  from  contribution  to  the  bank  fund,  so  long  as  the  directors  of 
said  banks  should  furnish  security  for  the  redemption  of  their  bills, 
and  the  payment  of  depositors,  by  bonds  executed  according  to  the 
provisions  of  said  section,  and  no  longer;  and  that  the  word 
^'  hereafter  "  as  used  in  that  section  should  be  taken  and  considered 
in  that  sense. 

It  is  said  that  under  this  view  of  the  statute  the  directors  of  a 
bank  that  is  in  embarrassed  circumstances  may,  by  neglecting  to  ex- 
ecute bonds,  make  the  bank  fund  chargeable  with  the  redemption  of 
their  bills,  when  said  bank  has  never  contributed  anything  to  said 
fund,  and  this  to  the  prejudice  of  those  banks  which  had  contributed. 
If  this  be  so  the  fault  is  with  the  legislature,  and  this  court  cannot 
remedy  the  evil.  The  legislature  in  all  these  provisions  was  seeking 
to  protect  the  bill  holders,  rather  than  those  who  should  contribute 
to  the  fund.  But  the  liability  of  the  fund  to  redeem  the  bills  of  a 
particular  bank  is  not  made  to  depend  upon  the  fact,  whether  the 
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bank  has  contributed  much  or  little  to  the  fund,  or  at  all.  If  the 
bank  had  never  contributed  to  the  fund,  or  its  directors  executed 
bonds  under  said  87th  section,  and  the  proper  authorities  had  neg- 
lected to  discharge  their  duties,  and  the  bank  had  continued  its  busi- 
ness until  it  failed,  it  will  hardly  be  contended,  I  apprehend,  that  the 
fund  would  not  be  liable. 

A  question  has  been  raised  as  to  the  propriety  of  making  the 
treasurer  of  the  state  a  party  to  this  application.  Whether  to  do  so 
was  the  only  proper  course,  it  is  not  necessary  now  to  inquire.  We 
certainly  see  no  impropriety  in  making  him  a  party.  The  bank  fund 
is  in  his  hands ;  he  is  its  keeper,  and  the  only  person  who  has  any 
control  over  it ;  he  represents  the  state  in  the  matter.  The  object  of 
the  application  was  to  obtain  an  order  of  the  chancellor  directing  the 
treasurer  to  pay  the  bank  fund  in  his  hands  to  the  receiver.  On  no- 
tice to  him  he  appears  and  objects  to  the  granting  of  the  order  on  the 
ground  that  the  creditors  have  no  claim  upon  the  fund,  for  the  reasons 
which  we  have  been  considering.  This  it  was  clearly  competent  and 
proper  for  him  to  do.  And  probably  there  was  no  method  by  which 
this  question  could  be  so  readily  and  economically  settled  as  that 
adopted,  and  the  chancellor  was  clearly  right  in  entertaining  it. 

No  question  could  arise  upon  this  application  of  the  receiver,  as  to 
the  amount  of  the  bank  fund  in  the  hands  of  the  treasurer,  the  source 
from  which  it  came,  or  the  claims  of  others,  if  any,  upon  it.  All 
questions  of  such  a  cliaracter,  if  they  arise,  must  be  settled  in  the 
course  of  other  proceedings  instituted  for  that  purpose.  The  only 
question  to  be  settled  here  is  as  to  the  right  of  the  receiver  to  resort 
to  this  fund,  and  the  amount  which  he  is  entitled  to  apply  for,  and 
recover,  firom  the  treasurer.  These  questions  settled  in  his  favor,  the 
order  follows  as  a  matter  of  course.  All  this  would  be  necessary  if 
there  was  no  money  in  the  hands  of  the  treasurer  belonging  to  the 
bank  fund — ^the  statute  pointing  out  the  course  to  be  pursued  in  such 
a  case. 

The  decree  of  the  chancellor  is  affirmed  and  the  case  remanded. 
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Dtviaion  Line.     New  TriaL.    Jurwe.    JEvidence. 

While  one  to  In  possesslOQ  of  land  in  his  own  right  ss  owner,  he  is  to  be  regarded 
as  owner,  though  he  do  not  possess  the  legal  title,  and  his  acquiescence  in  a 
boundary  line  is  as  binding  as  though  the  legal  title  had  been  conveyed  to  him. 

A  motion  for  a  new  trial  is  addressed  to  the  discretien  of  the  county  court,  and 
their  decision  upon  it,  whether  right  or  wrong,  cannot  be  reyised  on  exceptions. 
But  if  the  court  improperly  r^ect  evidence  offered  in  support  of  the  motion  thia 
would  be  an  error  revisable  on  exceptions. 

An  affidavit  of  one  of  the  Jurors  offered  not  to  show  improper  conduct  in  the  juiy. 
but  merely  upon  what  grounds  the  verdict  was  rendered,  held  inadmissible. 

Trespass,  for  breaking  and  entering  the  plaintiff's  dose,  in  Fair* 
hayen,  on  the  15th  December,  1857,  and  cutting  and  carrying  away 
certain  trees  therefrom.  The  plaintiff's  writ  was  dated  the  23d  of 
January,  1858.  Plea,  not  guilty,  with  notice,  setting  forth  certain 
special  matter  relied  on  in  defence.  Trial  by  jury  at  the  September 
Term,  1864,  Kellogg,  J.,  presiding. 

On  trial,  thp  title  of  the  plaintiff  to  a  lot  of  land  in  Fairhaven 
called  the  Sheldon  lot,  was  fully  established,  and  was  not  questioned ; 
and  the  title  of  Laura  Perkins,  a  daughter  of  the  defendant,  to  a  lot 
of  land  in  Fairhaven  called  the  Hamilton  or  Perkins  lot,  situated 
east  of  and  adjoining  the  said  Sheldon  lot,  was  also  fully  established, 
and  was  not  questioned.  The  controversy  between  the  parties  in 
this  case  was  in  respect  to  the  true  location  of  the  dividing  line  be- 
tween these  two  lots, — ^the  plaintiff  claiming  that  the  south-east  cor- 
ner of  the  Sheldon  lot  and  the  south-west  comer  of  the  Hamilton  or 
Perkins  lot  were  one  and  the  same  comer,  and  that  the  said  comer 
was  at  a  certain  hemlock  tree  turned  up  by  the  roots,  and  standing  on 
the  top  of  a  ridge, — and  the  defendant  claiming  that  the  south-west 
comer  of  the  said  Perkins  lot  was  at  a  stake  and  stones  standing 
about  six  rods  west,  and  about  two  and  one-half  rods  south,  of  the 
said  hemlock  tree  comer,  under  the  ridge  or  hill,  and  on  the  east 
side  of  a  swamp. 

The  plaintiff  claimed  both  that  the  true  original  location  of  the 
south-east  corner  of  his  lot  was  at  the  said  hemlock  tree,  and  also 
that,  even  if  it  was  not  in  fact  originally  located  there,  he  had  gained 
a  title  to  the  land  bounded  on  the  east  by  the  line  ruxming  northerly 


JANUARY  TEBM,  1865.  551 

Sheldon  9,  Perkins. 

in  the  course  from  the  hemlock  tree  comer,  hj  occupancy  on  his  part 
up  to  that  line,  and  on  the  part  of  the  owners  of  the  said  Perkins 
lot,  by  a  recognition  of,  and  acquiescence  in,  that  line  as  the  true 
dividing  line  between  the  two  lots  for  such  a  length  of  time  as  would 
give  to  him  a  perfect  title  up  to  that  line. 

, .  In  reference  to  this  last  mentioned  claim,  the  plaintiff,  as  a  witness 
for  himself,  testified  as  follows,  viz  :  ^'  There  is  a  line  there  in  that 
direction,"  (noirtherlj  from  the  hemlock  tree  corner,)  '^  leading  past 
the  land  which  Mr.  Perkins  now  owns,  which  we  made  and  marked 
in  1836.  Mr.  Hamilton  or  Mr.  Whipple  then  owned  the  land  now 
owned  bj  Mr.  Perkins.  This  line  was  the  subject  of  conversation 
between  me  and  Mr.  Hamilton  while  he  held  the  title  to  the  Perkins 
lot  and  was  occupying  it.  Mr.  Whipple  occupied  the  lot  after  Mr. 
Hamilton.  That  line  and  comer  was  recognized  as  the  line  and  cor- 
ner between  our  lots  by  me  and  Mr.  Whipple.  Mr.  Whipple  cut  up 
to  one  side  of  the  line,  and  Lto  the  other,  and  there  never  was  any 
dispute  between  us  about  the  line  for  twenty  years.  I  think  Mr. 
Whipple  was  in  possession  of  the  Perkins  lot  for  from  fourteen  to 
eighteen  years, — I  don't  know  exactly  how  long.'' 

Cyrus  C.  Whipple,  a  witness  for  the  plaintiff,  testified  as  follows, 
viz :  *^  1  took  possession  of  this  Perkins  lot  in  the  winter  of  1886, 
under  a  contract  to  purchase,  from  Mr.  Hamilton.  I  occupied  it, 
and  was  in  possession  of  it,  until  the  fall  of  1850,  when  I  sold  it  to 
Ralph  Perkins,  the  defendant.  Mr.  Hamilton  pointed  out  the  lines 
of  this  lot  to  me  at  the  time  I  purchased  it.  He  took  me  to  the  cor- 
ner which  is  called  here  the  hemlock  tree  corner, — ^where  a  hemlock 
tree  had  been  turned  up  by  the  roots,  and  we  started  from  that  cor- 
ner. I  think  he  told  me  at  the  time  that  there  was  some  dispute 
about  the  corner,  but  that  he  owned  up  to  there  at  any  rate,  and 
might  own  some  farther.  He  told  me  about  where  the  lines  run. 
When  I  was  occupying  that  lot  I  claimed  to  the  lines  running  east 
and  north  from  the  hemlock  tree  corner.  When  I  made  my  contract 
to  purchase  of  Mr.  Hamilton,  I  knew  nothing  about  the  stake  and 
stones  comer,  and  he  did  not  point  that  corner  out  to  me.  He  told 
me  that  there  was  some  dispute  about  the  hemlock  tree  corner, — ^I 
think  he  told  me  that  it  was  with  Mr.  Ranney  and  Mr.  Gilbert. 

On  the  part  of  the  defendant,  it  appeared  that  the  said  Perkins  lot 
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was  conveyed  by  Hiram  Hamilton  to  Laura  Perkins,  by  deed  dated 
April  22d,  1852.  The  said  Hiram  Hamilton,  being  called  as  a  wit- 
ness for  the  defendant,  testified,  among  other  things  not  bearing  on 
the  last  mentioned  claim  of  the  plaintiff,  as  follows,  vis :  ^'  I  never 
knew  of  any  one  claiming  east  of  this  corner,  (the  stake  and  stones 
comer  claimed  to  by  the  defendant,)  nntil  after  or  at  the  time  of  the 
arbitration  between  Ranney  and  Perkins,  some  ten  or  twelve  years 
ago.  I  bargained  the  land  to  Whipple  some  four  or  five  years  after 
I  sold  the  timber  to  Clemens.  I  sold  the  land  to  Whipple  by  the 
acre,  and  he  was  to  give  me  ten  dollars  per  acre.  I  showed  the  line 
to  Whipple, — a  line  running  from  the  comer  under  the  hill  east,-— 
the  same  south  line  to  which  Perkins  now  claims.  A  year  or  two 
afterwards  I  went  on  to  the  lot  and  again  showed  the  line  to  Whi{^ 
^i^^  I  had  then  leamed  that  Ranney  claimed  that  the  upper  comer 
ivfiJB  %e  true  comer,  and  I  went  to  Mr.  Ranney's  to  have  him  show 
the  CQi;iNr  that  he  claimed  to,  and  his  son  Oliver  went  with  us,  and 
jK^wed  thXcomer  that  they  claimed  to.  I  think  I  never  had  seea 
"  this  c^^ert>n  the  hill  before  that  time.  I  deeded  the  land  to  Lanra 
Perltinsj^itgreeably  to  an  understanding  with  Mr.  Whipple.  I  did 
\  ,  .not  kni^w  that  Mr,  Sheldon  claimed  up  to  this  comer  prior  to  the 
%^^^^>rtitration  between  Perkins  and  Kanney.  I  don't  know  that  I  had 
anything  to  do  with  the  lot  while  Whipple  was  in  possession  of  it. 
♦  *  *  I  received  the  pay  for  the  land  from  Mr.  Whipple,  and 
nothing  from  any  one  else.  I  always  supposed  that  I  owned  to  the 
lower  comer." 

The  defendant,  being  called  as  a  witness  for  himself,  testified) 
Among  other  things  not  bearing  on  the  last  mentioned  daim  of  the 
plaintiff,  as  follows,  viz :  ^^  Laura  Perkins  is  my  oldest  child.  She 
gave  me  permission  to  cut  timber  on  the  premises  conveyed  to  bar 
by  Mr.  Hamilton.  *  *  *  j  made  the  bargain  for  Laura  with 
Mr.  Whipple  for  this  land.  I  think  it  was  in  1850,  and  that  the  deed 
was  given  about  two  years  afterwards.  After  I  made  the  bargain^ 
right  off,  the  same  season,  I  cut  some  tamaracks  and  ash  for  hoop- 
poles  on  this  disputed  piece.  I  also  sowed  two  and  one-half  acres  of 
wheat  on  the  lot, — a  portion  of  it  being  on  the  land  in  dispute,— « 
little  piece  of  it*  I  have  cut  timber  and  firewood  from  the  lot  sinoe. 
I  have  always  claimed  my  south-west  comer  to  be  down  under  the 
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hill  where  the  stake  and  stones  are,  and  the  south  line  to  be  a  straight 
line  running  through  from  that.  When  I  made  the  trade  with 
Whipple  I  did  not  go  on  to  the  lot  with  him.'' 

The  plaintiff,  in  giving  rebutting  evidence,  repealled  Cyrus  C. 
Whipple,  who  testified  as  follows,  viz :  ^*  Ralph  Perkins  worked  for 
me  before  I  sold  this  lot  to  him.  He  was  on  the  lot  with  me,  and  I 
discovered  that  the  south  line  of  my  lot,  or  the  line  running  from  the 
hemlook  tree  corner  between  my  lot  and  the  Hurd  lot,  had  been  newly 
marked,  and  I  spoke  of  it  to  Perkins,  and  he  said  that  Macomber 
(a  surveyor)  had  run  it  out  for  Gilbert.  It  was  understood  between 
us  that  the  line  was  run  from  that  comer.  I  think  I  always  told 
Mr.  Perkins  that  I  never  claimed  any  farther  than  the  line  running 
from  the  hemlock  tree  for  my  south  line,  for  that  was  the  tree  which 
Mr.  Hamilton  showed  to  me  for  the  comer.  My  conversations  wiUi 
Perkins  about  the  line  were  before  he  purchased  the  lot/' 

In  respect  to  the  testimony  above  detailed,  the  defendant  requested 
the  court  to  charge  the  jury  that  *'  if  Hamilton,  at  the  ti#e  he  Itot 
went  on  to  the  lot  with  Whipple*,  did  not  know  of  the  ixi^tkj^e  of 
this  hemlock  tree  corner  claimed  to  by  the  plaintiff,  and"'  did  show 
Whipple  the  lines  leading  from  the  said  stake  and  stones  comer,  their 
the  occupancy  by  Whipple  of  the  Hamilton  lot  would  enure  to  the 
benefit  of  said  Hamilton  to  cover  all  the  land  embraced  within  the 
original  survey  of  that  lot," — ^the  title  under  said  survey  having 
passed  to,  and  become  vested  in,  said  Hamilton,  before  the  com- 
mencement of  the  said  occupan(;y, — '^as  the  said  Hamilton  was  to 
sell  the  lot  to  said  Whipple  by  the  acre ;  and  that  no  acquiescence  on 
the  part  of  Whipple  in  a  dividing  line  leading  north  from  the  said 
hemlock  tree  comer  as  claimed  to  by  the  plaintiff  could  commence  so 
as  to  be  binding  on  Hamilton  until  the  survey  of  the  lot  was  made 
from  Hamilton  to  Whipple,  which  was  two  or  three  years  after  Ham« 
ilton  went  on  to  the  lot  with  Whipple  for  the  purpose  of  showing  the 
comers  and  lines  of  it  to  him."  The  court  declined  so  to  instract 
the  jury,  but,  upon  this  point,  did  instruct  the  jury  as  foUows,  viz : 
That  if,  after  Hamilton  sold  the  Hamilton  lot  to  Whipple,  and  Whip- 
ple went  into  possession  of  the  same  under  the  said  contract  of  sale, 
there  was  a  continuous  period  of  fifteen  years  during  which  the  line 
running  north  trqiu  the  said  hemlppk  tree  comer  was  recognized  an4 
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treated,  or  acquiesced  in,  as  the  true  dividing  line  between  the  two 
lots  by  the  adjacent  land  owners, — that  is,  hj  the  plaintiff  on  the 
one  side,  and  by  Whipple  and  his  successor  in  the  ownership  of  the 
Hamilton  lot,  on  the  other  side, — ^that  line  should  be  considered  as 
binding  upon  Whipple  and  his  successor  in  the  ownership  of  the 
Hamilton  lot,  in  or  under  whose  right  the  defendant  justified  the  al- 
leged acts  of  trespass,  notwithstanding  the  jury  might  find  that  the 
original  and  true  dividing  line  between  the  two  lots  was  in  a  differ- 
ent place,  as  claimed  by  the  defendant.  To  the  refusal  of  the  court 
to  charge  upon  this  point,  agreeably  to  the  defendant's  request,  and 
to  the  charge  as  given,  the  defendant  excepted.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $21.  damages. 

After  verdict,  the  defendant  filed  a  motion  for  a  new  trial.  On 
the  hearing  on  said  motion,  the  defendant  offered  as  evidence  in  sup- 
port thereof  the  affidavit  of  Benjamin  W.  Burt,  one  of  the  jurors  of 
the  jury  by  which  the  said  verdict  was  returned,  stating  that  the  ver- 
dict was  based  upon  the  ground  that  the  line  claimed  by  Joseph  Shel- 
don had  been  recognissed  and  treated  as  the  dividing  line  by  the 
grantors  of  Laura  Perkins  for  more  than  fifteen  years  before  the  ex- 
cution  of  the  deed  to  Laura  Perkins.  The  plaintiff  objected  to  the 
reception  of  this  affidavit  as  evidence, — claiming  that  the  same  was 
inadmissible, — and  the  said  objection  was  sustained.  To  this  de- 
cision of  the  court  the  defendant  excepted.  No  other  testimony  ex- 
cept the  said  affidavit  was  offered  in  support  of  the  motion  for  a  new 
trial,  and  the  said  motion  was  thereupon  denied.  To  which  the  de- 
fendant excepted. 

H.  G.  Wood  and  E.  N.  Briggs^  for  the  defendant. 
The  exceptions  show  that  the  line  claimed  by  the  plaintiff  did  not 
exist  prior  to  1836,  and  that  Hamilton,  in  whom  the  title  of  the  Per- 
kins lot  then  was,  did  not  know  of  the  existence  of  this  line,  or  that 
the  plaintiff  claimed  to  own  any  of  the  premises  in  dispute  until 
some  ten  or  twelve  years  ago,  when  he  had  conveyed  to  Laura  Per- 
kins. Whipple  went  into  possession  under  a  contract  to  purchase,  in 
February,  1836,  but  did  not  in  fad  purchase  until  a  year  or  two 
after,  when  a  survey  was  made,  and  the  quantity  and  price  ascer- 
tained. During  the  time  that  intervened  between  February  7th, 
}89$,  an4  th^  tixp^  when  the  survey  was  made  in  1837  or  1838,  at 
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lecut  Whipple  must  be  treated  as  the  tenant  of  Hamilton,  and  his 
possession  of  the  premises  or  any  part  of  them,  must  inure  to  the 
benefit  of  Hamilton,  and  no  recognition  bj  Whipple  of  a  wrong  line 
would  be  held  binding  upon  Hamilton. 

If  HamiUonj  at  the  time  Whipple  went  into  possession  of  the  prenp- 
IMS,  pointed  out  to  Whipple  the  comers  and  lines  now  claimed  by  the 
defendant  as  the  boundaries  of  the  lot,  the  possession  by  Whipple  of 
any  part  of  the  lot  would  be  extended  by  construction  to  cover  all 
the  land  embraced  in  Hamilton's  title,  especially  if  neither  Whipple 
nor  Hamilton  knew  that  the  plaintiff  claimed  to  a  different  line  or 
comer,  and  the  court  should  have  so  charged  the  jury. 

The  motion  for  a  new  trial  was  improperly  denied. 

The  affidavit  of  the  juryman  was  admissible  for  the  purpose  for 
which  it  was  offered. 

Proui  (d  Duntony  for  the  plaintiff. 

As  a  legal  proposition,  it  is  unquestionable,  in  regard  to  a  dividing 
line  between  lands,  that  when  adjoining  proprietors  recognize  or  ac- 
quiesce in  a  line,  whether  it  is  the  true  one  or  not,  and  occupy  ac- 
cordingly for  fifteen  years,  that  the  line  so  acquiesced  in  will  be 
treated  as  the  actual  line,  and  will  not  be  disturbed.  Jackson  v. 
Ogde»^  7  Johns.  238 ;  Jadcson  v.  Freer ^  17  Johns.  29  ;  Jackson  v. 
Van  Corlaer,  11  Johns.  128 ;  Hunt  v.  Johnson,  19  N.  Y.  279 ; 
Beecher  v.  Parmelee^  9  Vt.  352 ;  Burton  v.  Lazell  et  al,  16  Vt.  158  ; 
Ackley  V.  Buck,  18  Vt.  395. 

The  charge  was  in  accordance  with  this  principle.  The  testi- 
mony in  the  case  does  not  justify  the  charge  requested  by  the  de- 
fendant. 

The  motion  for  a  new  trial  was  properly  denied.  Bullock  v, 
Beach,  3  Vt.  73 ;  NeuTton  v.  Booth,  13  Vt.  320. 

The  affidavit  of  the  juror  was  not  admissible  to  affect  the  verdict, 
JDovmer  Y.Baxter,  30  Vt.  467;  11  Cush.  337;  5  Hill,  560;  2 
Tidd,  905.  Also  see  Boss  v.  Bank  of  Burlington,  1  Aiken,  43 ; 
Morse  v.  Crawford,  17  Vt.  499, 

Poland,  Ch.  J.  The  general  doctrine  of  the  judge's  charge,  that 
if  the  line  to  which  the  plaintiff  claims  had  been  recognized,  treated 
and  acquiesced  in  for  a  continuous  period  of  fifteen  years,  by  the 
plaintiff  oi^  Qn^  side,  and  the  predecessors  in  title  of  the  defendant 
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or  his  daughter  on  the  other,  that  the  line  would  therehj  beGom» 
established  and  binding  between  them,  is  not  denied  by  the  defend* 
ant's  counsel  to  be  the  law.  The  alleged  error  of  Uie  court  below 
consists  in  not  acceding  to  the  defendant's  request  to  charge.  The 
request  assumes  facts  as  true  which  the  exceptions  do  not  show  there 
was  anj  evidence  of,  in  order  to  avoid  the  effect  of  an  acquiescence 
in  the  line  hj  Whipple  for  a  part  of  the  time  he  was  in  possession  of 
the  land  now  owned  bj  the  defendant's  daughter.  That  is,  that 
Hamilton  contracted  to  sell  the  land  to  Whipple  by  the  acre,  that  it 
was  subsequently  to  be  surveyed  and  measured  to  ascertain  the 
quantity,  and  that  this  was  not  done  for  two  or  three  years  after 
Whipple  entered  into  possession,  and  that  until  this  was  done,  Whip- 
ple should  be  treated  as  the  tenant  of  Hamilton,  and  having  no- 
power  to  acquiesce  in  any  boundary  line  so  as  to  bind  his  landlord. 

Nothing  of  this  appears  in  the  exceptions,  and  therefore  any  re* 
quest  for  a  charge  based  upon  them  cannot  be  regarded.  The  case 
shows  that  Whipple  purchased  the  land  of  Hamilton,  entered  into 
possession,  and  occupied  the  land  as  his  own  for  the  whole  period 
till  he  sold  to  the  defendant  in  1850.  He  never  had  a  deed  from  Ham* 
ilton,  but  two  years  after  he  sold  the  land  to  the  defendant,  the  land  . 
was  deeded  by  Hamilton  to  the  defendant's  daughter. 

While  Whipple  was  thus  in  possession  of  the  land,  in  his  own 
right  as  owner,  we  think  he  is  to  be  regarded  as  the  owner,  and  that 
his  acquiescence  in  a  boundary  line  is  as  binding  as  if  the  legal  title 
had  been  conveyed  to  him. 

If  the  facts  were  true  which  are  implied  in  the  defendant's  request 
to  the  court,  and  still  Whipple  in  fact  during  the  time,  conceded  and 
acquiesced  in  the  plaintiff's  line,  it  is  by  no  means  clear  that  this 
part  of  the  time  should  be  deducted  from  the  whole  period  of  his  oc- 
cupation. If  he  went  in  under  a  contract  to  become  the  owner  of 
the  land,  and  that  contract  was  executed  so  that  he  did  in  fact  be- 
come the  owner,  and  he  occupied  as  the  owner  for  the  whole  time, 
we  see  very  little  reason  for  dividing  the  time.  Although  the  legal 
title  remained  in  Hamilton,  he  held  it  in  trust  merely  for  Whipple, 
who  was  the  real  owner,  and  Whipple  really  occupied  the  land  as  bis 
own,  and  not  as  Hamilton's. 

The  eyidence  was  contradictory  as  to  the  occupation,  and  acqiii- 
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^escence  in  the  line.  The  plaintiff's  evidence  tended  to  prove  that  it 
vas  for  more  than  fifteen  years.  The  defendant's  evidence  tended  to 
show  that  it  was  for  a  less  period  than  fifteen  years. 

This  was  wholly  a  question  of  fact  for  the  jury  to  decide,  and  un* 
less  all  the  evidence  was  one  way,  it  was  proper  for  the  court  to  sub- 
mit it  to  them  to  determine. 

The  motion  for  a  new  trial  was  addressed  to  the  sound  discretion 
of  the  county  court,  and  their  decision  of  it,  whether  right  or  wrong, 
cannot  be  revised  on  exceptions.  This  has  often  been  decided  by 
this  court. 

The  only  mode  of  bringing  this  question  before  this  court  is  by  a 
petition  for  a  new  trial,  and  if  it  were  thus  properly  before  us,  it 
would  be  quite  impossible  for  us  to  say  upon  the  evidence  detailed, 
that  the  verdict  was  so  palpably  and  clearly  contrary  to  the  general 
tendency  of  the  evidence,  as  to  justify  overturning  the  verdict. 

The  defendant  also  offered  in  aid  of  his  motion  for  a  new  trial, 
the  affidavit  of  one  of  the  jurors,  to  show  upon  what  ground  the  ver- 
dict was  rendered,  which  affidavit  the  court  refused  to  receive  as  ev« 
idence.  If  the  court  improperly  rejected  evidence  in  support  of  the 
motion,  it  would  doubtless  be  an  error  properly  revisable  on  excep* 
tions. 

It  has  long  been  settled  in  this  state  that  affidavits  of  jurors  will 
not  be  received  to  show  any  impropriety  in  the  conduct  of  the  juiy, 
or  improper  mode  of  arriving  at  the  verdict,  in  order  to  set  it  aside, 
and  this  is  now  the  general  opinion  in  the  courts  of  all  the  states  so 
far  as  we  know.  This  affidavit  was  not  offered  to  show  improper 
conduct  in  the  jury,  but  merely  to  show  upon  what  ground  the  ver- 
dict was  rendered. 

But  in  our  judgment  it  would  be  productive  of  great  mischief  to 
receive  ex  parte  affidavits  of  jurors,  after  they  have  separated,  for 
such  a  purpose.  Where  a  case  is  submitted  to  a  jury  on  various 
grounds,  and  where  perhaps  the  result  is  not  perfectly  satisfactory  to 
ail  of  them,  to  allow  them  to  be  severally  catechised  after  they  have 
separated  and  had  interviews  and  conversations  with  parties  and 
counsel,  and  their  affidavits  brought  into  court  to  explain  their  ver» 
diet,  would  produce  the  greatest  uncertainty  and  embarrassment* 
Xf  the  state  of  the  case  is  such  as  to  make  it  proper  or  important  to 
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know  the  ground  upon  which  a  verdict  of  the  jury  is  given,  the 
proper  course  is  to  suggest  it  to  the  court  so  that  it  maj  be  learned 
from  the  jury  in  open  court,  while  they  are  together  and  nnder  the 
control  and  direction  of  the  court. 

The  affidavit  was  properly  excluded. 

The  judgment  is  affirmed. 


Squires  &  Shebbt  v.  Heican  Barber. 
Agency.     Set-off. 

C.  was  the  plaintifT'B  agent  for  sellinf;  the  goods  in  question,  a  chest  of  tea  and 
barrel  of  molasses,  and  goods  of  this  character,  and,  at  the  time  of  the  sale  to 
the  defendant,  was  insolvent  and  was  endeavoring  to  effect  a  compromise  with 
his  creditors;  he  owed  the  defendant  twenty  dollars  and  agreed  to  pay  that  iebt 
ontof  the  price  of  the  goods  sold  him,  in  consideration  that  the  defendant  would 
assist  him  in  compromising  another  of  his  debts;  he  at  the  same  time  told  the 
defendant  he  was  not  carrying  on  business  in  his  own  name.  Held,  that  these 
facts  were  sufficient  to  put  the  defendant  on  inquiry  as  to  C.'s  true  relation  to  the 
goods  and  of  his  lack  of  authority  thus  to  dispose  of  them,  and  being  so  affected 
with  notice  he  cannot  set  off  his  claim  against  0.  in  an  action  for  the  goods  by 
C.*8  principal. 

Assumpsit  for  goods  sold  and  delivered.  The  case  was  re- 
ferred to  a  referee  who  reported  that  Peter  McDonal,  Norman  B. 
Squires  and  John  Sherry  were  partners  in  business  under  the  firm 
name  of  McDonal,  Squires  &  Sherry,  at  the  time  of  the  purchase  of 
the  bill  of  goods  in  question ;  that  since  that  time  and  before  the 
bringing  of  this  suit,  Peter  McDonal  had  deceased,  and  Norman  B. 
Squires  and  John  Sherry  are  the  suryiving  partners  of  said  firm ; 
that  the  defendant  sometime  in  the  month  of  Februaiy,  1859,  pur- 
chased the  following  goods  of  one  P.  W.  Converse,  viz :  one  chest 
of  tea  and  one  barrel  of  molasses  ;  that  Converse  was  at  the  time  of 
the  purchase  of  the  above  goods,  the  authorized  agent  of  the  said 
firm  for  selling  such  goods  ;  that  he  was  at  this  time  insolvent,  and 
was  attempting  to  effect  a  compromise  with  some  of  his  creditors  ; 
and  was  owing  the  defendant  at  this  time  the  sum  of  twenty  dollars  ; 
and  also  was  owing  the  estate  of  Gains  Briggs  of  which  estate  the 
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wife  of  the  defendant  was  an  heir ;  that  at  the  time  and  immediately 
preceding  the  purchase  of  the  goods,  Converse  agreed  to  pay  the  de- 
fendant his  said  claim  of  twenty  dollars,  if  he  (the  defendant)  would 
assist  him  in  compromising  the  Gains  Briggs  claim,  which  the 
defendant  did  aid  him  to  do  ;  that  the  understanding  between  the  de- 
fendant and  Converse  about  the  payment  for  the  above  goods  was, 
that  the  said  twenty  dollars  which  Converse  was  owing  the  defend- 
ant should  be  applied  in  payment  for  them,  and  if  there  was  any  bal- 
ance either  way  it  could  be  settled  between  Converse  and  the  defend- 
ant at  some  subsequent  time  ;  that  Converse  was  not  authorized  by 
said  firm,  the  plaintiffs,  to  sell  their  goods  in  payment  for  his.  Con- 
verse's, debts,  but  was  authorized  to  sell  them  for  cash  or  approved 
credit ;  that  the  defendant  has  always  been  ready  to  pay  Converse 
the  balance  due  on  said  bilF  of  goods,  after  deducting  therefrom  the 
said  sum  of  twenty  dollars ;  that  about  two  or  two  and  one-half 
months  after  the  purchase  of  said  goods,  the  defendant  received  at 
the  post  office  in  Fairhaven,  the  bill  of  them ;  that  the  said  bill  was 
probably  sent  soon  after  the  goods  were  shipped,  but  failed  to  reach 
the  defendant  sooner  on  account  of  being  directed  to  him  at  Fairha- 
ven instead  of  Benson  where  he  was  accustomed  to  receive  his  mail 
matter ;  that  the  defendant  never  knew  until  he  was  called  upon  for 
payment  of  this  bill  of  goods  in  the  spring  of  1860  by  one  Pitts,  that 
the  plaintiffs  claimed  any  pay  from  him,  Converse  never  having  at 
any  time  disclosed  to  the  defendant  that  he  was  the  agent  of  said 
firm,  and  was  selling  goods  for  them  ;  that  at  the  time  of  the  pur- 
chase of  said  goods.  Converse  told  the  defendant  that  he  was  not 
doing  business  in  his  own  name,  and  consequently  the  defendant  was 
not  surprised  when  he  received  the  annexed  bill,  made  out  in  the 
name  of  said  firm. 

The  said  claim  of  twenty  dollars  due  the  defendant  from  Converse 
was  a  balance  due  on  a  book  account  between  them. 

On  the  hearing  on  said  report  at  the  September  Term,  1864,  Eel- 
logg,  J.,  presiding,  the  court  decided  that  the  defendant  was  entitled 
to  recover  his  costs,  and  rendered  judgment  accordingly.  To  this 
decision  and  judgment  the  plaintiffs  excepted. 

FratU  db  Dunton  and  R.  S.  Feahody^  for  the  plaintiff. 

The  referee  having  found  that  the  goods  belonged  to  the  firm  of 
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which  the  plaintiffs  are  surviving  partners,  and  that  Converse  was 
acting;  as  the  agent  of  said  firm,  the  plaintiffs  are  entitled  to  recover, 
although  Converse  did  not  disclose  his  agency,  and  the  defendant 
supposed  he  was  dealing  with  him  as  principal.  Edwards  v.  Oolding 
et  al.^  20  Vt.  88  ;  Huntington  v.  Knox,  7  Cush.  871 ;  Tainior  v,  Fen^ 
dergastj  8  Hill,  72 ;  Story  on  Agency,  pp.  479  and  485 ;  Idey  t. 
Jfemam,  7  Cush.  248. 

The  only  question  in  the  case  is  as  to  how  much  the  plaintiff's  are 
entitled  to  recover ;  whether  they  are  entitled  to  recover  their  whole 
hiU,  or  whether  the  $20.  deht  due  from  Converse  to  the  defendant 
should  be  allowed  in  offiset. 

The  facts  found  by  the  referee  were  sufficient  to  put  the  defendant 
upon  inquiry  as  to  the  ownership  of  the  goods. 

The  bill  sent  the  defendant  was  notice  to  him  as  to  the  ownership 
of  the  goods,  and  as  nothing  was  credited  upon  it,  it  was  also  notice 
to  the  defendant  that  the  plaintiffs  did  not  agree  to  the  offset,  and 
the  defendant  should  have  returned  the  goods  or  else  pay  for  them  in 
full,     Pratt  V.  Wileyy  12  E.  C.  L.  164. 

H.  0.  Wood^  for  the  defendant,  maintained,  1st,  that  the  defendant 
would  be  entitled  to  offset  his  claim  against  Converse  (twenty  dol- 
lars) against  the  claioi  of  the  plaintiffs.     7  T.  B.  860,  n.  8. 

2d,  The  plaintiffs  cannot  recover  of  the  defendant  the  balance  of 
their  bill  ($9.09)  because  the  defendant  purchased  the  goods  of  Con- 
verse as  prindpcd^  and  never  authorized  Converse  to  purchase  goods 
£ax  him  of  the  plaintiffs  or  any  one  else.  The  bill,  in  view  of  what 
Converse  told  the  defendant,  did  not  operate  as  notice  to  the  defend- 
ant that  the  plaintiffs  owned  the  goods  or  relied  upon  him  for  pay- 
ment, and  the  defendant  had  a  right  to  suppose  that  all  the  demands 
for  payment  were  for  Converse's  benefit. 

Poland,  Ch.  J.  If  an  agent  for  the  sale  of  goods,  aell  them  in 
his  own  name,  without  disclosing  his  principal,  an  action  may  be 
maintained  for  the  price  in  the  name  of  the  principal.  Story  on 
Agency,  479  ;  Edwards  v.  Oolding  ei  a2.,  20  Vt.  88. 

And  this  doctrine  seems  to  be  generally  recognized  by  all  the  au- 
thorities. This  makes  the  right  of  the  plaintiffs  to  recover  clear  for 
the  amount  of  their  bill,  above  the  defendant's  debt  against  Converse 
the  agent. 
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Conyene  had  no  authoritj  to  sell  the  plaintifiGi'  goods  in  payment 
of  his  own  debts,  and  his  attempt  to  do  so  was  unauthorized  and  ui>* 
lawfdl  as  against  the  plaintiffs. 

If  however  an  agent  authorized  to  sell  goods  for  his  principal^ 
sell  them  in  his  own  name,  without  disclosing  his  principal,  and  the 
purchaser  has  no  knowledge  of  the  principal,  and  there  are  no  cir^ 
cumstances  sufficient  to  excite  suspicion,  or  put  him  on  inquiry,  a» 
to  the  right  of  the  agent  to  deal  with  the  goods  as  his  own,  in  such 
case,  the  purchaser  when  sued  bj  the  principal  may  set  off  any  claim 
he  has  against  the  agent,  as  well  as  if  the  suit  were  brought  in  the 
name  of  the  agenU  Story  on  Agency^  487,  §  404,  and  authoritiea 
cited  in  note  3. 

The  report  does  not  show  that  the  defendant,  when  he  made  the 
purchase  of  the  goods,  had  knowledge  that  Converse  was  only  an 
agent  and  did  not  own  the  goods. 

Had  he  knowledge  of  such  facts  as  ought  to  have  led  him  to  sue** 
pect  his  want  of  authority  to  thus  deal  with  the  goods  as  his  own, 
or  to  use  the  language  of  the  cases,  to  have  put  him  on  inquiry  ? 
We  think  from  the  facts  reported  that  he  had. 

Converse  was  insolvent,  and  at  the  very  time  of  the  sale  was 
endeavoring  to  effect  a  compromise  with  his  creditors ;  he  owed  the 
defendant  twenty  dollars,  and  he  agreed  to  pay  that  debt  out  of  the 
price  of  these  goods,  in  consideration  that  the  defendant  would  as- 
sist him  in  compromising  another  of  his  debts. 

He  told  the  defendant  at  the  same  time  that  he  was  not  carrying 
on  business  in  his  own  name.  This  language  in  connection  with  the 
character  of  the  goods  sold,  (a  chest  of  tea,  and  a  barrel  of  mo- 
lasses,) clearly  implied  the  existence  of  a  mercantile  establishment, 
for  the  sale  of  heavy  groceries,  carried  on  in  the  name  of  somebody 
other  than  Converse. 

This  taken  in  connection  with  the  defendant's  knowledge  of  the 
insolvency  of  Converse,  and  his  efforts  to  compromise  his  debts,  were 
enough  to  cause  any  careful  and  reasonable  man  to  doubt  whether 
Converse  was  himself  the  real  owner  of  the  establishment  and 
the  goods,  with  the  right  to  dispose  of  them  in  payment  of  his 
debts. 

We  think  therefore  the  defendant  must  be  held  affected  with  notice 
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of  Converse's  true  relation  to  the  goods,  and  of  his  lack  of  author- 
ity thus  to  dispose  of  them. 

The  cases  where  it  has  been  held  that  the  purchaser  i^m  an  agent 
without  full  knowledge  that  he  was  such,  but  still  under  snch  cir- 
cumstances of  suspicion  as  to  affect  him  with  notice,  or  put  him  on 
inquiry,  are  so  varied  in  their  circumstances,  that  one  can  hardly 
be  quoted  as  authority  for  another.  The  case  of  Pratt  v.  WUley^  2 
C.  &  P.  350,  12  £.  C.  L.  164,  will  perhaps  illustrate  the  principle  as 
well  as  any. 

Surtus  was  the  plaintiff's  agent  for  selling  coal.  He  contracted 
with  the  defendant,  a  tailor,  for  some  clothes,  to  be  paid  for  in  coal, 
and  the  clothes  were  made  and  delivered  to  Surtus.  When  the  coal 
was  delivered  a  ticket  was  sent  with  it,  in  which  the  plaintiff's 
name  appeared  as  the  seller.  It  was  held  that  this  was  enough  to 
put  the  defendant  on  inquiry  as  to  the  situation  and  authority  of 
Surtus,  and  the  plaintiff  was  allowed  to  recover  for  the  price  of  the 
coal. 

This  result  seems  no  particular  hardship  on  the  defendant,  as  he 
still  has  all  the  rights  against  Converse  for  his  debt  that  he  had  be- 
fore he  purchased  the  goods.  He  merely  loses  the  right  of  keeping 
the  plaintiff's  goods  in  payment  of  Converse's  debt. 

Judgment  reversed  and  judgment  for  the  plaintiffs  for  full  amount 
of  their  bill. 


Henrt  a.  Sumner,  Administrator  of  William  W.  Fokd,  v. 
Charles  Beebe. 

Interest,     Bond.     Mortgage. 

The  plaintiff 's  intestate  became  the  owner  of  the  land  in  qnestion  by  deTise,  bat 
charged  with  the  payment  of  $100.  to  each  of  his  brothers  and  sisters  living  at 
the  decease  of  M.  Sabseqaentiy  the  intestate  conreyed  the  land  to  F.,  who  exe- 
cuted to  the  intestate  a  bond  that  on  the  decease  of  M.  he  would  pay  these  legm- 
cies  to  the  said  legatees  if  then  living^  and  if  any  died  before  the  decease  of  H., 
the  share  of  sach  to  the  intestate,  and  secured  the  payment  of  the  bond  by  a 
mortgage  of  the  same  land  (o  the  Intestate.    One  of  the  intestate's  sisters  died 
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preTioQS  to  M.'s  death,  and  the  $100.  that  became  due  the  intestate  by  the  terms 
of  the  bond  was  never  paid,  nor  was  any  demand  made  for  it  until  about  the 
time  of  bringing  this  suit.  Hddf  that  the  intestate  was  entitled  to  have  in- 
terest added  to  said  sum  from  the  decease  of  M.,  as  a  charge  or  incumbrance  on 
the  land  in  the  hands  of  the  defendant,  to  whom  it  came  by  several  intermediate 
conveyances  Arom  F.,  the  death  of  M.  being  an  event  equally  within  the  knowl- 
edge or  means  of  Itnowledge  of  the  defendant  as  the  plaintiff. 

Ejectment  for  a  tract  of  land  in  Rutland.  The  case  was  tried 
by  the  court,  Kellogg,  J.,  presiding,  at  the  September  Term,  1864, 
under  the  plea  of  the  general  issue.  Judgment  was  rendered  for  the 
plaintiff  to  recover  the  seizin  and  peaceable  possession  of  the  land. 
A  hearing  was  then  had  to  determine  what  sum  was  equitably  due 
the  plaintiff  for  the  breaches  of  the  bond  and  mortgage  in  question. 
The  plaintiff  claimed  and  the  court  decided  that  interest  should  be 
computed  and  allowed  from  and  af^er  the  time  of  the  decease  of  one 
Mary  Ford,  up  to  the  time  of  the  hearing,  on  the  sum  of  one  hun* 
dred  dollars, — to  which  the  defendant  excepted. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Front  db  Dunton  and  R.  S*  Peahody^  for  the  defendant. 

I.  In  order  to  charge  the  defendant  with  interest  upon  the 
amount  claimed,  it  must  be  shown  either, 

1.  That  there  was  an  express  stipulation,  or  obligation  to  pay  it. 
Chitty  on  Con.,  p.  504  ;  2>e  Havilland  y.  Bawerbank^  1  Camp.  50 ; 
Catlin  V.  Bragg ^  15  East.  223 ;  Sedgwick  on  Damages,  375,  and 
opinion  of  Abbott,  Ch.  J. ;  AhhoU  v.  Wilmot,  22  Vt.  437 ;  Hubbard 
V.  Ch.  Br.  B.  i?.,  11  Met.  124;  Mass.  Dig.,  vol.  2,  p.  115,  §  26; 
Parsons  on  Con.,  vol.  2,  p.  381,  and  notes ;  Freckling  v.  Schroedery 
2  Bingham,  N.  C.  17. 

2.  That  the  money  was  wrongfully  obtained  or  tortiously  with- 
held, and  used  at  a  profit.  Lee  v.  Munn^  8  Taunton,  45  ;  Crane  v. 
Thayer,  18  Vt.  162  ;  Ooff  v.  Behoboth,  2  Cush.  475  ;  Jacob  v.  Adams' 
Eafr,  1  Dallas,  52  ;  Williams  v.  Storrs,  6  Johns.  Ch.  Rep.  358  ;  Ab- 
boU  V.  Wilmot,  22  Vt.  437;  Hubbard  v.  Ch.  Br.  B.  i?.,  11 
Met.  124. 

3.  That  the  money  to  be  paid  was  a  sum  certain,  at  a  specified 
time,  and  that  both  these  facts  were  known  to  the  party  in  default. 
Ooff  v.  Behoboth,  2  Cush.  475 ;  Kane  v.  Smith,  12  Johns.  156  and 
158,  opinion  ;  5  Pick.  106  ;  Chitty  on  Con.,  p.  504. 
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4.  That  there  had  been  a  demand  for  payment,  or  its  eqmvale 
in  legal  effect.  Ooff  v.  Behohoth^  2  Cush  475 ;  6  Pick.  106 ;  Orien 
ial  Bank  v.  Tremont  Ins.  Co.,  4  Met.  1 ;  Walker  v.  Bradley,  8  Kck. 
261 ;  JacoU  v.  Emmett,  11  Paige,  142 ;  Sherwood  v.  Wooster,  11 
Paige,  441 ;  Buchanan  v.  Upshaw,  1  Howard,  56 ;  CampbeU  v.  ifiw- 
«t«r,  6  Johns.  Ch.  R.  21 ;  Parker  v.  Thompson,  3  Pick.  429 ;  Brewer 
V*  Inh.  of  Tyringham,  12  Pick.  547 ;  Johnson  v.  Durante  4  G.  & 
P.,  327  \  B.db  8.  Olass  Co.  v.  5o«<on,  '4  Met.  181. 

II.     The  case  shows  neither  of  these  four  pre^requisites. 

ni.  At  all  events  the  plaintiff  should  recover  only  the  amount 
to  which  Emily  Ford  would  have  been  entitled  in  case  she  had  ear* 
vived.  This,  at  most,  would  have  embraced  interest  only  from  the 
time  a  decree  of  distribution  was  made  by  the  probate  court.  6. 
S.,  p.  404,  §§  29  and  80 ;  Sargeant  v.  Dow,  1  Dane  Abr.  574 ; 
Shohe  V.  Garr,  3  Monford,  10  ;  aOUvie  v.  (TOUvie,  1  Bradf.  356  ; 
Burtis  V.  Dodge,  1  Barb.  Ch.  R.  77. 

Nicholson  &  Ormshee  and  E.  N.  Briggs,  for  the  plaintiff. 

I.  £mily  Ford,  one  of  the  original  legatees  under  the  will  of  Daniel 
Ford,  died  in  1842  ;  and  by  the  provisions  of  the  bond  of  Adonijah 
Ford,  the  contingency  of  her  death  was  to  accrue  to  the  benefit  of 
William  W.  Ford. 

Mary  Ford  died  January  16th,  1853,  and  thereupon  the  anm  of 
one  hundred  dollars,  being  the  sum  ^^which  should  have  been  paid  Uf* 
Emily  Ford,  had  she  survived,  became  due  and  payable  to  the  plain- 
tiff's intestate. 

No  other  or  further  contingency,  nor  any  act  on  the  part  of  any 
person  was  necessary  to  create  or  perfect  the  liability. 

Money  due  and  payable  under  a  contract  which  is  silent  on  the 
subject  of  interest,  should  draw  interest  from  the  time  that  the  same 
became  payable,  and  should  have  been  paid«  Vt.  db  Can.  B.  B,  Co, 
v.  Vt.  Cen.  B.  B.  Co.  et  al.,  34  Vt.  2 ;  Mass.  Dig.,  vol.  2,  p.  114, 
§  13  ;  Barnard  v.  Bartholomew,  22  Pick.  294. 

II.  The  purchaser  of  mortgaged  premises,  stands  in  no  more  fa- 
vorable attitude  toward  the  mortgagee  than  the  original  mort- 
gagor. If  he  would  relieve  the  land  from  the  incumbrance,  he 
must  pay  principal  and  interest.  McDanieU  v.  Lapham  et  al.,  21 
Vt.  222. 
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Poland,  Ch.  J.  The  plaintiff's  intestate  became  the  owner  of 
the  land  bj  devise^  but  charged,  among  other  things,  with  the  pay- 
ment of  one  hundred  dollars  each,  to  his  brothers  and  sisters,  living, 
on  the  decease  of  his  aunt,  Mary  Ford.  In  1837,  the  intestate  con- 
veyed the  land  to  Adonijah  Ford,  who  executed  to  the  intestate  a 
bond  that  on  the  decease  of  Mary  Ford,  he  would  pay  these  legacies 
of  one  hundred  dollars  each  to  the  said  legatees,  being  five  in  num- 
ber, if  then  living,  and  if  either  of  said  legatees  died  before  the  said 
Mary,  then  to  pay  the  amount  of  the  share  of  such  deceased  leg- 
atee to  the  plaintiff's  intestate,  and  the  payment  of  said  bond  was  se<« 
cured  by  a  mortgc^e  of  the  same  land  from  Adonijah  to  the  intestate.. 

The  land  came  by  several  intermediate  conveyances  from  Adonijah 
Ford  to  the  defendant. 

Emily,  a  sister  of  the  intestate,  and  one  of  said  legatees,  died  in 
1842,  and  said  Mary  Ford  died  in  1853.  The  one  hundred  dollars 
that  was  due  to  the  intestate  by  the  terms  of  Adonijah's  bond,  se- 
cured by  the  mortgage,  had  never  been  paid,  and  no  demand  or  re- 
quest was  ever  made  for  its  payment,  till  about  the  time  of  the  bring- 
ing of  this  suit.  The  single  question  presented  by  the  case  is, 
whether  the  plaintiff  is  entitled  to  have  interest  added  to  said  sum  of 
one  hundred  dollars  since  the  decease  of  Mary  Ford,  when  it  was 
payable,  as  a  charge  or  incumbrance  on  the  land  in  the  hands  of  the 
defendant. 

In  our  view  the  question  of  interest  stands  precisely  as  if  Adoni- 
jah had  given  the  plaintiff's  intestate  a  note  for  a  hundred  dollars, 
payable  on  the  decease  of  Mary  Ford,  and. secured  its  payment  by  a 
mortgage  upon  the  land. 

It  is  perfectly  settled  in  this  state,  as  a  general  rule,  that  after  a 
debt  for  a  fixed  sum  becomes  due,  so  that  it  is  the  duty  of  the  party 
to  pay  it,  interest  will  be  allowed  as  damages  for  the  detention  of 
the  debt,  though  there  is  no  contract  for  interest.  In  this  case  the 
amount  of  the  debt  was  certain,  but  the  time  of  the  payment,  instead 
of  being  at  a  fixed  day,  depended  upon  the  happening  of  a  future 
event,  the  death  of  Mary  Ford. 

The  defendant  says  he  should  not  be  compelled  to  pay  interest 
until  he  had  notice  of  the  death  of  Mary  Ford,  that  he  might  have 
no  knowledge  when  that  occurred. 
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Wheu  the  time  of  payment  of  a  debt  depends  upon  the  happening 
of  a  future  event,  if  that  event  is  one  that  is  peculiarly  within  the 
knowledge  of  the  creditor,  so  that  he  will  naturally  have  knowledge 
of  its  occurrence,  which  the  debtor  will  not,  then  there  is  a  manifest 
propriety  in  requiring  that  he  should  not  require  his  debtor  to  pay 
interest  for  the  delay  of  payment,  until  he  has  notified  him  of  the 
event,  that  has  made  his  debt  due,  and  in  such  case  no  suit  could  or- 
dinarily be  maintained,  till  such  notice  was  given.  But  where  the 
event  on  which  the  time  of  payment  depends,  is  one  no  more  within 
the  knowledge  of  the  creditor  than  the  debtor,  then  no  such  notice  is 
required  either  to  enable  the  creditor  to  sue,  or  to  entitle  him  to  in- 
terest. It  is  as  much  his  duty  to  obtain  knowledge  of  it  as  it  is  .the 
duty  of  the  creditor,  and  unless  he  has  stipulated  for  notice,  he  must 
run  his  own  risk  of  ascertaining  when  the  debt  falls  due,  No  reason 
has  been  suggested  why  the  death  of  Mary  Ford  was  not  an  event 
equally  within  the  knowledge,  or  means  of  knowledge,  of  the  de- 
fendant as  the  plaintiff,  as  readily  ascertainable  by  one  as  the  other, 
and  the  case  furnishes  no  ground  to  see  any. 

No  notice  or  demand  were  therefore  necessary. 

We  consider  the  question  the  same  as  against  the  defendant  in  a 
suit  against  the  land,  as  it  would  be  in  a  suit  against  Adonijah  on 
his  bond,  for  just  to  the  extent  the  liability  extends  on  the  bond,  the 
mortgage  binds  the  land, — and  the  defendant,  as  a  purchaser  of  the 
land,  must  be  held  affected  with  notice  of  all  recorded  incumbrances 
on  the  land,  and  standing  in  the  shoes  of  the  mortgagor.  The  al- 
lowance of  interest,  where  there  is  no  special  contract  to  pay  interest, 
is  far  more  general  in  this  country  than  in  England,  and  in  this  state 
we  have  gone  quite  beyond  many  of  the  other  states. 

In  England  the  cases  are  rare  where  interest  is  allowed,  except 
there  be  a  contract  to  pay  it ;  they  are  rather  exceptions  than  other- 
wise. In  this  state  the  general  rule  is  that  interest  is  given  afler  the 
debt  is  due,  without  any  special  contract  to  pay.  The  cases  where 
it  is  not  given  must  appear  to  stand  upon  some  special  reason  for 
withholding  it.  Most  of  the  cases  which  the  industiy  of  the  de- 
fendant's counsel  has  brought  to  our  notice,  are  cases  which  stand 
upon  some  of  these  exceptions. 

It  is  suggested  that  this  is  really  a  claim  for  a  legacy,  and  that  in 
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ordinary  cases  interest  is  not  given  on  a  legacy  till  there  has  been  an 
order  or  decree  for  its  payment.  The  reason  for  that  is,  that  it  is 
not  due  and  cannot  be  enforced,  till  such  order  is  made.  In  this 
case,  though  this  sum  originated  in  a  legacy,  it  long  since  lost  its 
peculiar  legacy  character,  and  became  an  obligation  resting  wholly 
in  contract.  The  legal  character  of  the  contract  is  the  same  as  if 
the  contract  had  originated  with  the  bond  from  Adonijah  to  the 
plaintiff's  intestate.  In  our  view  interest  was  correctly  added  to  the 
debt  after  it  fell  due  upon  the  death  of  Mary  Ford. 
Judgment  affirmed. 


Town  of  Benson  v.  Rollin  Hitchcock,  Administrator  of  Eliza 

Abell. 

Pauper,     Contract. 

The  defendant's  intestate  for  seyeral  years  received  aid  fh>m  the  town  as  she 
needed  it,  in  the  Hame  manner  as  other  poor  persons,  no  charge  beinfr  made  for 
the  same.  In  1856  she  obtained  a  pension  by  aid  of  an  attorney  employed  by 
the  town  at  her  request.  Prior  to  this  she  frequently  expressed  to  the  overseers 
and  others  who  assistefl  her  in  behalf  of  the  town,  a  regret  of  her  inability  to 
pay  lor  the  aid  she  was  receiving,  and,  subsequently,  she  frequently  promised 
them  that  she  would  remunerate  the  town  so  far  as  she  might  be  able,  and  that 
she  wanted  what  was  left  of  the  pension  money  at  her  decease  to  go  to  the 
town.  The  pension  money  was  drawn  each  year  by  the  agents  of  the  town  and 
Invested  for  her,  and  no  portion  thereof  was  retained  or  used  by  the  town,  or  by 
the  Intestate,  except  the  Interest,  which  she  used  for  her  support.  Upon  the 
death  of  the  intestate,  the  town  presented  a  claim  for  the  aid  fhmished.  Held, 
that  the  question  whetheMiie  parties  understood  that  this  support  was  Aimished 
under  a  contract  for  repayment,  or  under  statutory  oblip,ation,  was  one  of  fact, 
to  be  found  by  the  auditor  to  whom  the  case  was  referred,  and  the  allowance  or 
disallowance  of  items  determined  how  the  auditor  regarded  the  fact  to  be  in  re- 
spect to  each. 

Held,  that  her  expressions  of  regret  and  gratitude  created  no  legal  obligation  on 
her  part;  nor  were  her  promises  to  pay,  under  the  circumstances,  conclusive. 

This  was  an  appeal  from  the  decision  and  report  of  the  commis- 
sioners of  claims  against  the  estate  of  Eliza  Ahell,  by  which  certain 
claims  in  favor  of  the  town  of  Benson,  the  appellant,  against  the  es- 
tate of  the   intestate  were   disallowed ;  and,   on  the   taking  of  thQ 
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appeal,  the  appellant  filed  in  Hie  probate  court  a  declaration  on  book 
account  against  the  intestate. 

The  case  was  referred  to  an  auditor  who  reported  iq  substance, 
that  the  plaintiff  presented  a  book  of  records  of  the  town  of  Benson, 
in  which  is  recorded  the  accounts  of  overseers  of  Che  poor,  and  other 
accounts ;  and  interspersed  with  other  accounts  were  the  items  of 
ihe  plaintiff's  account.  The  plaintiff  kept  no  book  and  made  no 
charges  against  the  defendant  other  than  as  aforesaid,  and  the  items 
of  the  account  against  the  defendant  were  kept  upon  said  book  the 
same  as  the  other  accounts  upon  the  book. 

The  auditor  found  that  Eliza  Abell  was  for  forty  years  or  more 
prior  to  1861,  an  inhabitant  of  the  town  of  Benson.  She  was  about 
eighty  years  old  when  she  died  in  April,  1862  ;  her  family  consisted 
of  herself,  a  daughter  who  was  about  sixty  years  old  at  her  mothei^s 
decease,  and  a  son,  an  idiot,  who  was  a  little  younger.  Mrs.  Abell 
owned  a  house  and  lot  in  Benson  worth  three  or  four  hundred  dollars, 
on  which  she  lived  and  kept  one  cow,  and  sometimes  two.  It  did 
not  appear  that  Mrs.  Abell  had  any  other  means  of  support  but  this 
house  and  lot  until  she  succeeded  in  1858  in  procuring  a  pension  of 
forty-eight  dollars  a  year,  except  what  was  provided  for  her  by  the 
town  of  Benson,  and  as  to  all  the  items  of  the  plaintiff's  account, 
commencing  with  and  subsequent  to  March,  1855,  the  articles  therein 
named  were  furnished  to  Mrs.  Abell  and  delivered  to  her  by  the  town 
of  Benson,  and  the  services  were  performed  for  her  by  said  town, 
and  the  said  articles  and  services  were  necessary  for  her  support,  and 
the  rates  are  reasonable.  As  to  the  items  prior  to  March,  1855,  the 
auditor  did  not  find  that  the  articles  were  furnished  to  her.  The 
only  evidence  to  show  the  iiimishing  of  articles  in  that  portion  of 
the  account  was  the  book  above  named.  This  finding  was  given 
subject  to  the  opinion  of  the  court  upon  the  law  applicable  to  the 
same. 

It  appeared  that  in  1858  Mrs.  Abell  was  informed  by  the  overseer 
of  Benson  that  it  was  probable  that  she  might  procure  a  pension, 
whereupon  she  requested  the  said  overseer  to  engage  an  attorney  to 
prosecute  the  matter,  which  he  did.  The  necessary  services  were 
performed  and  the  pension  was  obtained,  and  the  sum  of  S48.  a 
year  was  drawn  up  to  the  time  of  her  decease.    The  money  w^ 
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drawn  each  year  by  the  agents  of  the  town,  was  put  at  interest,  notes 
taken  payable  to  Mrs.  Abell,  and  the  notes  so  remained  until  her 
decease,  and  no  portion  of  this  pension  money  was  retained  or  used 
by  the  town,  or  by  Mrs.  Abell  except  the  interest  upon  the  same,  as 
it  became  due  from  year  to  year,  which  she  used  towards  her  sup- 
port. From  thes3  facts  the  auditor  allowed,  subject  to  the  opinion 
of  the  court  upon  the  law,  the  plaintiff's  '^  account  of  expenses  in- 
curred by  the  town  of  Benson  in  obtaining  a  pension  for  Mrs.  Eliza 
Abell,"  amounting  to  $30.42.  Interest  upon  the  same  was  allowed 
at  $7.57.  The  auditor  also  allowed  items  for  repairing  fence  and 
cutting  hay  917.25.  with  interest. 

The  remaining  items  of  the  plaintiff's  account  amounted  to  $217.- 
18.,  and  the  interest  to  $82.78.,  commencing  with  March,  1855 — 
amounting  to  $299.91.  The  auditor  found  that  from  said  March, 
1855,  up  to  the  closing  of  the  plaintiff's  account,  the  goods  were 
furnished  to  Mrs.  Abell,  and  the  services  performed  for  her  as  for 
other  poor  persons  in  the  town  of  Benson  who  stand  in  need  of  re- 
lief; that  prior  to  her  obtaining  a  pension  she  often  expressed  to  the 
overseers  of  said  Benson  and  others  a  regret  of  her  inability  to  pay 
for  the  aid  she  was  receiving  from  the  town,  and  subsequent  to  her 
receiving  the  pension  she  frequently  promised  to  Amasa  Briggs  and 
J.  J.  Howard,  then  overseers  of  said  town  of  Benson,  and  to  others 
who  were  assisting  her  and  providing  for  her  in  behalf  of  said  town  ; 
that  she  would  remunerate  the  town  for  her  support  so  far  as  she 
might  be  able ;  that  she  said  to  said  overseers  at  different  times 
that  she  wanted  what  should  be  left  of  her  pension  money  at  her 
decease  to  go  to  the  town.  Mrs.  Abell  during  the  time  she  received 
aid  from  the  town  did  all  that  was  within  her  power  to  do  to  support 
herself.  Upon  these  facts  and  the  testimony,  the  auditor  disallowed 
the  residue  of  the  plaintiff's  account  amounting  as  aforesaid  with 
interest  to  $299.91.,  unless  in  the  opinion  of  the  court  there  was  i^ 
legal  and  binding  obligation  upon  Mrs.  AbeU — ^then  the  same  is  al- 
lowed. 

The  auditor  furtW  reported  that  the  witnesses  used  by  the  plain- 
tiff were  inhabitants  of  the  town  of  Benson  and  all  testified  under 
objection  by  the  defendant.     The  following  question  by  the  plaintiff^s 
counsel  to  A.  Briggs  t^d  J.  J.  Uoward,  witnesses  for  thp  plaintiff, 
87 
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was  also  objected  to  bj  the  defendant,  but  the  objection  was  OTcr- 
ruled  and  the  answer  received,  viz :  ^^  Whether  at  the  time  70a 
fnmished  aid  for  Mrs.  Abell,  it  was  your  intention  to  furnish  such 
aid  gratuitously  or  whether  it  was  jour  intention  that  the  town 
should  be  remunerated."  The  auditor  found  that  the  aid  furnished 
while  said  Briggs  and  Howard  were  overseers  of  the  town  of  Benson 
was  not  intended  on  the  part  of  said  overseers  as  a  gratuity,  but  that 
the  town  should  be  remunerated. 

After  deducting  $14.95.  credits  made  by  the^plaintiff  the  auditor 
found  there  was  due  the  plaintiff  by  the  defendant  the  sum  of  $42.40., 
unless  in  the  opinion  of  the  court  the  aforesaid  sum  of  $299.91 
should  be  allowed, — in  that  case  the  sum  due  the  plaintiff  would  be 
$342.31. 

The  cause  was  heard  on  the  auditor's  report  at  the  September 
Term,  1864,  Ainswobth,  Ass't  J.,  presiding,  and,  on  the  hearing, 
the  court  pro  forma  rendered  judgment  in  favor  of  the  appellant 
for  the  sum  of  8342.31.,  and  also  for  costs,  and  ordered  that  the 
judgment  be  certified  to  the  probate  court.  To  this  judgment  and 
order,  the  administrator  of  the  estate  of  the  said  intestate  ex- 
cepted. ^ 

H,  G.  Wood  and  Prout  S  Dunian^  for  the  defendant,  maintained 
that  there  was  no  express  promise  to  pay  this  account,  and  as  to  the 
liability  of  a  pauper  to  reimburse  the  town  for  support  rendered,  the 
rule  18  that  it  cannot  be  recovered  without  a  special  contract  for  re- 
payment. The  law  does  not  raise  or  imply  any  promise.  Bennington 
V.  McGinneesy  N.  Chip.  45  ;  ID.  Chip.  44  ;  Orovdand  v.  MUford^  1 
Allen,  23  ;  Deer  hie  v.  Eaion^  12  Mass.  328. 

NichoUon  db  Ormebee,  for  the  plaintiff. 

The  form  in  which  the  plaintiff's  accounts  were  kept  is  of  no  im- 
portance. The  validity  of  the  account  must  depend  upon  other  cir- 
cumstances altogether.  BeU  v.  McLeran^  3  Yt.  185  ;  ReedY.Talford^ 
10  Yt.  568 .  Mrs.  Abell's  language  amounted  to  an  unconditional 
promise  to  pay  for  the  support  she  received.  Cummings  et  al.  v.  Gat- 
$ett,  19  Yt.  308  ;  Bennington  v.  McGennees,  1  D.  Chip.  44. 

The  inquiry  made  by  the  plaintiff's  counsel  to  Briggs  and  Howard 
was  unobjectionable,  alike  in  substance  and  in  form.  Newd  v.  Ez^r 
KeUh,  11  Yt.  214;  BaUeyY.  BaOey,  16  Yt.  656, 


JANUARY  TERM,  1866.  671 

Benson  v.  Hitchcock,  Adm'r. 

The  plaintiff's  witnesses  were  competent.  Pond  q,  t  v.  Sagej  1 
D.  Chip.  260 ;  Peacham  v.  Carter^  21  Vt.  515. 

Peck,  J.  The  intestate,  if  liable,  must  be  liable  upon  the  ground 
of  a  contract  express  or  implied.  The  auditor  finds  that  what  the 
town  furnished  for  her  support  was  furnished  as  for  other  poor  per- 
sons in  the  town  of  Benson  standing  in  need  of  relief.  This  finding 
is  in  reference  to  the  principal  portion  of  the  plaintiff's  claim.  No 
charges  were  ever  made  against  the  intestate  for  what  the  town  thus 
furnished  for  support,  but  the  amount  was  picked  out  at  the  hearing 
from  the  records  of  accounts  of  overseers  of  the  poor  in  the  town 
clerk's  office.  This  rebuts  the  presumption  and  repels  the  idea  of 
a  contract  for  pa3rment,  and  throws  the  burden  on  the  town  to  show 
a  contract  for  payment.  The  auditor  finds  that  prior  to  the  intestate 
obtaining  her  pension  in  1858,  she  often  expressed  to  the  overseers 
of  the  poor  regrets  of  her  inability  to  pay  for  the  aid  she  was  receiv- 
ing from  the  town,  and  subsequent  to  receiving  her  pension,  she 
promised  some  of  the  overseers  who  were  assisting  her  in  behalf  of 
the  town,  that  she  would  remunerate  the  town  so  far  as  she  might  be 
able,  saying  she  wanted  what  should  be  left  of  her  pension  money  at 
her  decease,  to  go  to  the  town.  It  is  clear  that  the  same  presumption 
of  a  contract  does  not  arise  in  this  case  as  in  case  of  individuals, 
where  one  under  no  obligation  renders  aid  and  support  to  another. 
The  intestate  was  practically  a  pauper,  and  the  town  was  bound  by 
law  to  furnish  her  with  necessary  support,  and  it  was  a  question  of 
fact  for  the  auditor  to  find,  whether  it  was  mutually  understood  that 
the  intestate  was  becoming  debtor  for  what  the  town  furnished  her, 
or  whether  it  was  understood  to  be  furnished  under  the  obligation 
imposed  by  statute.  Her  expressions  of  regret  of  her  inability  to 
pay,  and  her  expressions  of  gratitude  to  the  overseers,  certainly 
would  not  create  a  legal  obligation.  What  the  auditor  finds  in  rela- 
tion to  her  promise  to  pay  as  far  as  she  was  able,  is  not,  under  the 
circumstances,  conclusive  ;  it  depends  on  how  the  parties  understood 
it.  The  conduct  of  the  town  tends  to  show  it  was  not  understood 
in  the  light  of  a  contract.  The  town  made  no  charges  against  her, 
but  drew  her  pension  from  year  to  year  from  1858,  and  instead  of 
appropriating  it  to  remunerate  the  town,  the  officers  of  the  town 
loaned  it  out,  ticking  notes  payable  to  the  intestate,  and  pacing  the 
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interest  annually  to  her.  With  the  exception  of  a  few  items,  the 
auditor  disallowed  the  plaintiff's  account,  and  it  must  be  taken  that 
he  found  the  fact  that  the  support  was  furnished  without  anj  con- 
tract for  payment  or  mutual  understanding  that  any  indebtedness 
was  created.  We  are  bound  by  this  finding.  But  if  the  court  were 
to  pass  upon  the  whole  as  a  mixed  question  of  law  and  fact,  we 
should  say  the  conclusion  of  the  auditor  disallowing  the  daim  is  well 
warranted  from  the  facts  reported. 

The  item  for  expenses  of  procuring  the  pension  is  somewhat  of  a 
different  character.  The  intestate  requested  the  town  to  employ  an 
agent  to  procure  the  pension,  and  the  town  did  so  and  paid  the  agent 
for  his  services  and  expenses.  As  the  auditor  has  allowed  this,  it  is 
to  be  presumed  that  he  found  that  it  was  the  mutual  understand- 
ing that  the  town  was  to  be  paid.  As  to  the  other  items  which 
the  auditor  has  allowed,  the  charges  for  cutting  hay,  making 
fence,  &c.,  the  auditor  finds  an  express  contract  at  the  time  for 
payment,  and  that  the  intestate  did  make  some  payments  upon  these 
items* 

The  items  allowed  by  the  auditor  were  properly  allowed. 

On  the  testimony  of  Briggs  and  Howard,  in  reply  to  a  questioik 
to  them  as  to  their  intention,  the  auditor  finds  that  what  was  fui^ 
nished  by  them  while  they  were  overseers,  was  not  intended  by  them 
as  a  gratuity ;  but  it  is  not  found  that  the  intestate  so  understood 
it,  nor  does  it  appear  from  the  report  that  they  furnished  anything 
except  what  the  auditor  has  allowed. 

Judgment  of  the  county  court,  which  was  for  the  larger  sum, 
is  reversed,  and  judgment  for  the  plaintiff  for  the  smaller  sum,  the 
$42.40.  allowed  by  the  auditor. 
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Thball  &  Smith,  AppeUanta,  v.  James  E.  Seward  Adm'r  of  Jsul 

Sewabd. 

Partnership,     Payment.      Bdease.      Evidence.     Statute.    AdmintP- 

trators. 

Thrall  &  Pond  had  been  law  partners  and  as  snch  had  been  retained  by  the  de> 
fendant's  intestate  In  ceruin  salts.  Pond  sold  ont  to  the  plaintiff  Smith,  and 
Thrall  and  Smith  formed  a  new  partnership,  bat  Smith  did  not  acqnire  the  right 
to  be  snbstitated  for  Pond  as  partner  with  Thrall  in  their  subsequent  senrices  in 
those  salts  wlthont  the  consent  of  Thrall;  but  the  serrices  were  rendered  by  the 
new  firm.  Thrall  &  Smith,  Jointly,  Smith  preparing  and  arguing  the  cases,  and 
making  the  charges  on  the  company  books  as  other  company  business.  This 
was  done  with  the  f^U  knowledge  of  Thrall  and  the  intestate,  and  without  ob- 
jection on  the  part  of  either.  Hdd,  that  neither  Thrall  nor  the  intestate's  ad* 
ministrator  can  now  make  objection  that  the  claim  for  said  services,  is  not  a 
Joint  claim  of  Thrall  &  Smith. 

After  the  intestate's  death  Thrall  claimed  these  charges  (being  the  items  in  dispute) 
before  the  commissioners  as  a  several  demand  in  his  favor,  and  Smith  as  a  part- 
nership demand.  Thrall's  claim  was  allowed  and  paid,  he  giving  a  release  under 
seal  for  the  firm  Thrall  &  Smith,  though  long  after  its  dissolution.  Held,  that  as 
the  facts  in  the  case  do  not  show  that  the  payment  to  Thrall  was  a  fhiud  on 
Smith,  the  payment  was  valid  and  the  release  binding  upon  the  firm. 

Mdd,  that  Smith  was  a  competent  witness  to  testify  on  the  part  of  the  plalntifl^ 
relative  to  the  contract  or  fmderstanding  between  Smith  and  Thrall  as  bearing 
upon  the  question  whether  these  items  were  a  partnership  claim. 

Under  S  24,  ch.  36,  p.  327,  General  Sututes,  which  provides  when,  in  case  of  the 
death  or  insanity  of  one  party,  the  other  may  be  a  witness,  it  is  held  that  a  party 
has  the  same  right  to  testify  in  actions  of  book  account,  and  where  the  matter  at 
issue  and  on  trial  is  proper  matter  of  book  account,  as  in  other  actions,  and  in 
addition,  the  right  to  testify  to  the  hand  writing  of  his  charges  and  when  made. 

Appeal  from  the  decision  and  report  of  the  commissioners  of 
claims  against  the  estate  of  Ira  Seward,  deceased,  intestate,  on  the 
disallowance  of  a  claim  on  book  account  in  favor  of  Thrall  &  Smith, 
the  appellants,  against  the  said  deceased,  to  an  amount  exceeding 
twenty  dollars. 

The  case  was  referred  to  John  Front,  Esq.,  as  auditor,  who  re- 
ported as  follows :  '^I  find  that  prior  to  the  accruing  of  the  plaintiffs' 
account,  the  plaintiff  Thrall  and  A.  Fond,  Esq.,  were  partners  in 
the  practice  of  law,  at  Rutland,  and  that  during  the  existence  of 
said  partnership,  they,  the  said  Thrall  &  Fond,  were  employed  by 
the  deceased,  Ira  Seward,  to  defend  the  several  suits  referred  to  in 
the  charges  numbered  from  1  to  18,  inclusive,  of  the  plaintiffs'  ao* 
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count ;  that  some  time  prior  to  the  16th  day  of  March,  1848,  Pond 
removed  from  said  Rutland  to  the  state  of  New  York,  but  retained  an 
interest  in  the  business  of  the  firm  of  Thrall  &  Pond,  which  had 
been  commenced  and  was  pending  at  that  time.  I  further  find  that 
on  the  16th  day  of  March,  1848,  the  plaintiffs  entered  into  co-part- 
nership in  the  practice  of  law,  at  said  Rutland,  to  take  effect  from 
that  date,  in  which  the  plaintiffs  were  to  share  in  proportions  of 
two-thirds  to  said  Thrall  and  one-third  to  said  Smith  in  the  new 
business  of  said  firm,  and  which  should  be  commenced  from  and  af- 
ter that  date,  but  which  co-partnership  of  Thrall  &  Smith  did  not, 
by  agreement  of  the  parties  thereto,  extend  to  and  include  the  busi- 
ness, then  on  hand  and  pending,  of  ThraU  &  Pond.  I  further  find 
that  during  the  September  Term,  1848,  of  the  Rutland  County 
Court,  the  plaintiff  Smith  entered  into  a  negotiation  with  Pond,  who 
was  desirous  of  disposing  of  his  interest  in  the  business  of  Thrall 
&  Pond,  and  then  pending  in  court,  and  purchased  his  interest 
therein,  and  paid  said  Pond  therefor  the  sum  of  one  hundred  and 
twenty-five  dollars,  and  that  this  arrangement  was  made  between 
them  with  the  knowledge  of  the  plaintiff  Thrall,  and  that  he  made 
no  objection  thereto.  The  said  Ira  Seward  also  had  notice  of  this 
arrangement  from  Smith  and  made  no  objection  thereto.  There- 
upon the  firm  of  Thrall  &  Smith  entered  an  appearance  in  said  firm 
name,  in  the  cases  referred  to,  and  Smith  assisted  in  their  prepara- 
tion for  trial,  argued  them  in  court,  and  carried  and  entered  the 
charges  therefor  in  the  company  books  of  the  plaintiffs,  and  upon 
their  company  docket,  from  time  to  time  as  their  services  were  ren- 
dered. 

I  further  find,  that  upon  the  point  whether  said  charges  should  be 
allowed  against  the  administrator  of  Ira  Seward,  the  only  question 
contested  was  whether  said  charges  were  the  private^  claims  of  the 
plaintiff  Thrall,  or  whether  they  were  the  claims  of  the  plainiifib 
Thrall  &  Smith,  the  administrator  not  contesting  said  charges  in  any 
other  respect  or  particular.  Thrall  the  plaintiff  appeared  before  me 
for  and  on  behalf  of  the  administrator,  though  he  did  not  appear  on 
the  docket  as  his  attorney,  and  ^^ admitted"  before  me  that  Smith  was 
not  interested  in  those  claims  or  charges,  and  offered  himself  as  a 
witness  to  testify  upon  the  question  made  and  contested  as  aforesaid. 
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To  his  admission  as  a  witness  the  plaintiff  Smith  objected,  but  I  al- 
lowed him  to  testify  upon  that  point,  as  well  as  the  plaintiff 
Smith,  to  which  Thrall  on  behalf  of  said  administrator  also  objected. 

I  further  find  that  Thrall  presented  an  account  in  his  own  indi- 
vidual name  and  for  the  same  charges  or  services,  before  the  commis- 
sioners on  the  estate  of  Ira  Seward,  and  which  were  allowed  in  his 
faTor,  but  when  they  were  charged  by  Thrall  on  his  books  did  not 
appear,  and  that  Thrall  gave  a  bond  of  indemnity  to  the  administra- 
tor, with  surety,  to  indemnify  him  against  that  portion  of  the  claim 
of  Thrall  &  Smith,  and  being  the  items  in  dispute  in  this  cause.  I 
further  find,  that  a  very  few  days  before  the  hearing  before  me  the 
administrator  paid  Thrall  the  amount  of  said  allowance  by  the  com- 
missioners, and  that  J'hrall  thereupon  executed  and  delivered  to  the 
administrator  a  release  under  seal  in  behalf  of  the  firm  of  Thrall  & 
Smith.  Said  release  was  offered  in  evidence  by  Thrall  in  behalf  of 
said  administrator,  to  the  admission  of  which  the  plaintiff  Smith  ob- 
jected. I  find  that  said  release  was  executed  long  after  the  dissolu- 
tion of  the  plaintiffs,  and  but  a  few  days  before  the  hearing  before 
me.  Said  release  was  admitted  and  read  in  evidence.  I  further 
find  that  the  administrator  did  not  appear  before  me  on  the  hearing, 
and  that  he  was  represented  by  no  other  counsel  than  the  plaintiff 
Mr.  Thrall,  and  that  with  respect  to  his  employment  to  defend  this 
suit,  he  testified  that  he  was  to  charge  the  administrator  nothing  for 
his  services. 

I  further  find  that  for  several  years  past  Thrall  has  been  some- 
what embarrassed,  and  has  not  during  that  time  had  any  known 
property  open  to  attachment,  but  whether  he  is  actually  insolvent  or 
not  did  not  appear,  and  no  evidence  was  introduced  showing  whether 
Thrall  was  indebted  to  Smith  on  account  of  said  partnership  or  not. 

The  plaintiff  Smith  claimed  that  the  execution  of  said  release  was 
a  fraud  upon  his  rights  upon  the  facts  found,  and  that  the  plaintiff 
Thrall  could  not  discharge  said  partnership  claim  after  the  dissolu- 
tion of  said  firm.     The  questions  are  submitted  to  the  court. 

No  question  was  made  as  to  the  other  items  of  the  plaintiffs'  ao- 
count,  and  it  was  conceded  that  they  were  entitled  to  recover  the 
amount  of  those  charges  with  interest  thereon.  The  administrator, 
before  the  allowance  of  said  ThraU's  daim,  as  above  set  forth,  by 
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the  commissioDers,  was  notified  hy  Smith  that  said  daim  was  a  part^ 
Dership  claim  of  the  plaintiffs,  and  that  he  should  require  him  to 
pay  it  to  him,  Smith. 

If,  upon  the  foregoing  facts,  the  court  should  he  of  opinion  that 
the  plaintiffs  are  entitled  to  recover  the  amount  of  said  disputed 
items,  I  then  find  for  the  plaintiffs  to  recover  of  the  defendant,  to 
balance  book  accounts,  the  sum  of  $298.55,  with  interest  thereon 
computed  after  one  year,  on  the  yearly  balances  up  to  the  1st  day  of 
October,  A,  D.  1864,  and  computed  at  $242.35, — making  in  the 
whole  $540.90. 

But  if  the  court  should  be  of  the  opinion  that  the  plaintiffs  are 
not  entitled  to  recover  said  disputed  items,  I  th^n  find  for  the  plain- 
tiffs to  recover  to  balance  book  accounts,  the  sum  of  $108.58,  and 
interest  computed  as  aforesaid  at  $86.34,  making  in  the  whole 
$194.87.'* 

The  defendant  excepted  to  the  report  on  the  ground  that  the  aud- 
itor  improperly  admitted  the  the  testimony  of  W.  H.  Smith,  one  of 
the  plaintiffs,  although  objected  to  by  the  administrator. 

On  the  hearing  on  the  auditor's  report,  at  the  September  Term, 
1864,  Kellogg,  J.  presiding,  the  court  decided  that  the  said  Thrall 
&  Smith,  appellants,  were  entitled  to  recover  against  the  estate  of 
the  said  intestate  the  largest  sum  reported  by  the  auditor,  and  ren- 
dered judgment  for  the  same,  with  the  (^osts  of  suit,  accordingly,  and 
directed  the  said  judgment  to  be  certified  to  the  probate  court.  To 
the  said  decision,  judgment,  and  direction,  the  administrator  of 
the  said  intestate  excepted. 

B.  B.  ThraUj  for  the  defendant,  maintained  that  the  release  was 
valid  and  binding,  though  made  after  the  dissolution  of  the  partner- 
ship, and  cited  Gow  on  Partnership,  p.  77  and  note ;  Salmon  db 
Brown  v.  Davts,  4  Binn.  875 ;  Arton  v.  Booih^  4  Moore,  192 ;  Fur* 
nival  V.  WevUm^  7  Moore,  356  ;  BtiUdey  v.  Dayton^  14  Johns.  387 ; 
Collyer  on  Partnership,  pp.  259,  378,  380,  381. 

That  the  auditor  mistook  the  law  in  admitting  W.  H.  Smith  to 
testify  in  support  of  the  plaintiffs'  claim.  6.  S.,  p.  327,  eh.  36, 
§24. 

W.  H.  Smith,  for  the  plaintiffs. 

I.    The  plaintiff  Smith  was  a  competent  witness  upon  the  qaes* 
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tion  involved  before  the  auditor,  as  to  which  his  testimony  was 
received.  The  question  at  issue  was  solelj  as  to  a  contract  between 
the  plaintiffs.  The  case  is  not  within  the  mischief  for  which  the 
statute  intended  a  remedy^  but  is  within  the  exception  in  the  statute. 
6.  S.,  p.  327,  §  24. 

n.  The  release  by  Thrall  should  not  be  allowed  to  defeat  the 
plaintiffs'  claim.  His  interest  is  wholly  adverse  to  the  plaintiffs' 
claim.  Pierson  v.  Hooker^  3  Johns.  68 ;  Bttlkley  v.  Dayton^  14 
Johns.  888 ;  Bobbins  v.  Fuller^  24  N.  Y.  572.  Under  the  circum- 
stances of  the  case  it  was  a  fraud  upon  Smith.  CoUyer,  p.  475^ 
§  501,  and  notes ;  Gram  v.  Caldwelly  6  Cow.  489,  493 ;  Dob  y. 
ffalsetfj  16,  Johns.  34;  JSveringhim  v.  Ensworth^  7  Mod.  326; 
Pardey  v.  Powers^  6  Barr.  492.  The  case  disclobes  a  scheme  by 
which  to  defeat  the  valid  claim  by  settling  the  invalid  one,  and  thus 
cheat  the  third  party,  a  bona  fide  creditor, — therefore  the  release  will 
not  be  allowed  to  operate  as  against  the  innocent  party.  Barker  v. 
Bichardson,  1  Y.  &  J.  365 ;  PhiUips  v.  Glaggett,  11  M.  &  W.  83. 
Thrall  could  not  discharge  the  claim  after  dissolution,  his  agency  as 
a  partner  ceased  on  account  of  his  insolvency.  Story's  Fart.  §  328  ; 
1  Greenl.  £v.,  §  112,  p.  140.  Acts  in  breach  of  his  duty  not  bind- 
ing. Story's  Agency,  §  125  ;  3  Kent,  44,  45,  &c.  The  defendant 
has  no  interest  in  this  release.  He  is  fully  protected  by  the  bond  of 
Thrall  and  sureties. 

In  many  of  its  features  this  case  is  distinguished  from  any  and  all 
the  cases  found,  and  should  not  be  sacrificed  under  technical  rules 
ordinarily  applicable  to  cases  somewhat  similar.  The  defendant  has 
never  made  any  defence  here.  Be  is  not  represented  here  even  by 
an  attorney.  Thrall  does  not  claim  any  employment.  The  litiga- 
tion is  solely  between  the  plaintiffs.  This  claim  up  to  two  days  be- 
fore the  audit  was  wholly  without  pretence  of  defence. 

Feck,  J.  It  is  insisted  on  the  part  of  the  defence  that  the  items 
in  dispute,  being  items  numbered  from  1  to  18  inclusive,  never  ac- 
crued to  Thrall  &  Smith,  but  to  Thrall  alone.  The  items  accrued 
for  services  as  attorneys  in  certain  suits  in  the  county  court  during 
the  co-pai-tnership  of  the  plaintiffs,  but  did  not  come  within  the 
scope  of  co-partnership  articles  of  the  plaintiffs,  as  their  co-partner- 
ship contract  did  not  embrace  the  business  pending  at  the  formation 


578  RUTLAND  COUNTY, 

ThnOl  &  Smith  v.  Seward,  Adm'r. 

of  the  partnership.  Thrall  &  Pond  had  previonsly  been  partners, 
and  as  such  retained  by  the  intestate  in  those  suits.  When  Smith 
bought  of  Fond  his  interest  in  the  pending  business  of  Thrall  Sc 
Fond,  he  did  not  thereby  acquire  the  right  to  be  substituted  for 
Fond  as  partner  with  Thrall  in  their  subsequent  services  in  those 
suits,  without  the  consent  of  Thrall ;  but  the  services  having  been 
rendered  by  them  jointly,  Smith  arguing  the  cases  in  court,  the 
charges  being  made,  as  they  accrued,  to  the  intestate  on  the  company 
books  of  the  plaintiffs  as  other  company  business,  with  the  knowl- 
edge of  Thrall,  and  without  objection  on  his  part,  he  knowing  at 
the  same  time  that  Smith  had  purchased  Fond's  interest,  the  assent 
of  Thrall  to  treat  these  services  as  partnership  business  sufficiently 
appears.  After  such  election  and  acquiescence  he  cannot,  as  be* 
tween  him  and  Smith,  object.  The  intestate  having  been  informed 
of  this  arrangement,  and  making  no  objection,  and  allowing  Smith 
to  act  on  it,  it  is  too  late  for  his  administrator  to  make  the  objectioa 
that  the  claim  is  not  a  joint  claim  of  Thrall  &  Smith. 

The  next  question  is  whether  these  items  have  been  paid  or  re- 
leased in  such  manner  as  to  bar  a  recovery  for  them.  The  payment 
to  Thrall  and  release  by  Thrall  must  be  regarded  as  a  payment  and 
release  of  these  items  in  fact.  The  allowance  in  favor  of  Thrall  by 
the  commissioners  was  based  on  these  items,  and  the  payment  was 
in  fact  a  payment  of  these  items.  This  also  appears  by  reference  to 
Thrall's  release  to  the  defendant.  But  it  is  insisted  by  Smith  on  the 
part  of  the  plaintiffs,  that  the  payment  to  Thrall  is  a  fraud  on  him 
and  ought  to  be  disregarded.  If  the  facts  show  that  the  transaction 
was  a  collusion  between  the  administrator  and  Thrall  to  defraud 
Smith,  and  that  it  will  have  that  effect  unless  set  aside,  it  must  be 
held  inoperative.  We  see  no  bad  faith  on  the  part  of  the  adminis* 
trator.  When  both  Smith  and  Thrall  claimed  these  items  before  the 
commissioners,  Smith  claiming  them  as  a  partnership  demand,  and 
Thrall  as  a  several  demand  in  his  favor,  the  administrator  had  a 
right  to  make  the  arrangement  he  did  with  Thrall  to  shield  the  ee* 
tate  from  the  expense  of  litigating  a  question  between  Smith  and 
Thrall  in  which  neither  he  nor  the  estate  he  represented  had  any  in- 
terest. 

There  is  nothing  in  the  case  showing  that  the  payment  to  Thrall 
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will  operate  as  a  fraud  on  Smith.  GeDerallj,  even  after  dissolution, 
either  partner  has  a  right  to  receive  payment  of  partnership  demands. 
What  is  stated  by  the  auditor  as  to  Thrall's  pecuniary  circumstances 
is  not  sufficient  to  show  that  the  payment  was  a  fraud  on  Smith. 
It  does  not  appear  but  that  as  between  Thrall  and  Smith,  Thrall  has 
a  right  to  retain  the  money  paid  ;  for  the  auditor  states  that  no  evi- 
dence was  introduced  showing  whether  Thrall  was  indebted  to  Smith 
on  account  of  the  partnership  or  not.  If  we  could  assume  that  each 
was  entitled  to  share  in  this  entire  demand  in  such  proportion  as  he 
was  to  share  in  the  partnership  business,  Thrall  by  this  payment  has 
not  got  his  two-thirds  of  the  entire  demand.  Even  if  the  adminis- 
trator was  bound  to  pay  to  each  his  share,  he  was  not  bound  to  di- 
vide and  apportion  each  payment.  Suppose  no  payment  had  been 
made,  and  there  should  be  a  recovery  in  this  suit  to  the  full  amount 
claimed,  and  the  probate  court  should  order  the  administrator  to  pay 
the  debt ;  would  not  a  payment  of  this  debt  to  either  partner  be 
valid?  But  it  is  manifest  that  neither  could  object  to  a  payment  to 
the  other  until  that  other  had  received  more  than  his  share.  The 
administrator  has  the  same  rights  in  relation  to  payments  made 
pending  the  suit.  The  payment  must  be  aUowed  in  reduction  of  the 
plaintiffs'  claim. 

The  defendant  insists  that  the  auditor  erred  in  admitting  Smith  to 
testify  on  the  part  of  the  plaintiifs,  relative  to  the  contract  or  under- 
standing between  Smith  and  Thrall  as  bearing  upon  the  question 
whether  these  items  were  a  partnership  claim.  The  statute  provides 
that  in  all  actions  except  actions  of  book  account,  when  one  of  the 
original  parties  to  the  contract  or  cause  of  action  in  issue  and  on 
trial  is  dead  or  insane,  the  other  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor ;  and  further  provides,  (subject  to  the  same  ex- 
ception of  actions  of  book  account),  that  where  an  executor  or  ad- 
ministrator is  a  party,  the  other  party  shall  not  be  admitted  to  testify 
in  his  own  favor,  unless  the  contract  in  isstie  w<xs  originally  made  with 
a  person  who  is  living  and  competent  to  testify^  except  as  to  such  acts 
and  contracts  as  have  been  done  or  made  since  the  probate  of  the 
will  or  the  appointment  of  the  administrator.  The  object  of  the 
proviso  was  to  protect  the  estate  of  a  deceased  person  from  an  appre- 
hended danger  of  allowing  the  surviving  party  to  an  alleged  contract 
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or  transaction  to  testify,  when  the  other  party  is  no  longer  alive  to 
meet,  contradict  or  explain  it.  In  this  case  the  liability  of  the  de- 
ceased was  not  in  dispute.  That  liability  was  not  to  be  increased  or 
diminished  by  the  determination  of  the  question  upon  which  Smith 
was  allowed  to  testify.  The  contract  to  which  he  testified  was  not  a 
contract  to  which  the  deceased  was  a  party,  nor  one  in  which  he  was 
interested.  Both  parties  to  that  contract  were  alive  and  competent 
to  testify. 

The  contract  was  collateral,  but  if  it  was  'Hho  contract  in  issue'' 
within  the  meaning  of  the  statute.  Smith  was  a  witness,  as  it  ^^toas 
criginaUy  made  wUh  a  person  living  and  competent  to  testify."  The 
case  does  not  come  within  the  mischief  intended  to  be  guarded 
against,  and  is  not  within  the  spirit  and  meaning  of  the  prohibition 
already  mentioned.  Smith  was  competent  to  the  extent  he  was  al- 
lowed to  testify,  unless  he  is  excluded  by  the  last  provision  in  that 
section,  which  is  as  follows :  '^  Provided  further,  that  in  actions  of 
book  account,  and  where  the  matter  at  issue  and  on  trial  is  proper 
matter  of  book  account,  the  party  living  maybe  a  witness  in  his 
own  favor  so  far  as  to  prove  in  whose  hand  writing  his  charges  are, 
and  when  made,  and  no  further."  The  restrictive  provision  last 
above  recited  is  the  only  one  which  in  terms  applies  to  actions  of 
book  account,  and  if  construed  literally,  the  party  in  this  form  of 
action  can  never  testify  where  the  other  party  is  dead,  except  to  the 
hand  writing  of  his  charges  and  when  made,  and  is  excluded  from 
testifying  to  other  matters  in  relation  to  which  he  is  allowed  to  tes- 
tify in  other  forms  of  action.  Considering  that  parties  nearly  ever 
since  the  organisation  of  the  state  have  been  allowed  to  testify  in 
actions  of  boo^  account  without  reference  to  the  decease  of  the  other 
party,  it  can  hardly  be  supposed  that  the  legislature  by  this  recent 
statute  extending  the  right  to  parties  in  other  actions  to  testily,  in- 
tended to  restrict  the  right  in  actions  of  book  acconnt,  to  more  nar* 
row  limits  than  in  other  actions.  We  think,  taking  the  whole  sec- 
tion together,  the  intention  was  to  give  a  party  the  same  right  to 
testify  in  actions  of  book  account,  and  where  the  matter  at  issue  and 
on  trial  is  proper  matter  of  book  account,  as  in  other  actions,  and  in 
addition,  the  right  to  testify  to  the  hand  writing  of  his  charges  and 
when  made.     This  interpretation  may  seem  like  doing  violence  to 
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the  langoage,  but  a  different  interpretation,  in  our  judgment,  would 
be  contrary  to  the  purpose  and  intent  of  the  legislature.  The  special 
elanse  in  reference  to  book  actions  was  designed,  as  we  think,  to  en- 
large the  right  in  this  form  of  action  in  the  particulars  specified, 
rather  than  to  restrict  it  to  a  more  narrow  limit  than  that  assigned 
to  other  actions.  Under  this  construction  of  the  statute,  Smith  was 
a  competent  ¥ritne8S  to  the  point  to  which  he  was  called  to  testify. 
It  was  indifferent  to  the  intestate  whether  his  liability  was  to  ThraU 
A  Smith,  or  to  Thrall  alone. 

Judgment  of  the  county  court  reversed,  and  judgment  for  the 
plaintiffs  for  the  smaller  sum  found  due  by  the  auditor. 


Olitbr  HuLBiT,  Admintstratar  of  Silas  J.  Hulett,  v.  Nbhicmtah 

HULBTT. 

Uvid&nce,     DomicU,     AdminittratorB.     StcOute* 

Where  the  qaestion  Is  to  tarn  npon  the  character  of  the  defendant's  stay  or  abode 
la  a  certain  place,  whether  it  was  permanent  or  temporary,  eridence  of  his  con- 
tinued residence  there  is  admissible  as  tending  to  prove  his  intent  when  he  came 
there  >and  while  he  remained  there. 

Bat  the  defendant  may  testify  as  to  his  intent  in  coming  there. 

And  4ie  may  testify  that  while  remaining  there  be  paid  taxes  on  personal  property 
to  another  state,  in  the  absence  of  any  evidence  as  to  the  law  of  said  state  on  the 
•object  of  taxation  of  personal  property. 

H.  left  home  in  1849,  and  was  never  again  heard  fh>m.  After  so  leaving  home  the 
defendant  received  certain  money  dae  H.  as  his  attorney.  HeU,  that  in  an  ac- 
tion for  this  money  by  H.'s  administrator,  the  defendant  was  not  a  competent 
witness  under  \  24,  ch.  36,  6.  S.,  bat  became  competent  by  the  act  of  November 
22d,  1864,  as  the  action  was  pending  August  1st,  1803. 

But  if  admitted  to  testify  prior  to  November  22d,  1864,  and  the  case  is  subsequently 
heard  on  exceptions  in  the  supreme  court,  the  act  of  N:)vember  22d  cannot 
properly  be  urged  in  defence  of  such  admission  on  the  gxoand  that  on  the  next 
trial  he  would  be  competeut. 

iNDJ^rTATUS  ASSUMPSIT  in  five  counts.  Fleas,  the  general  issue, 
the  statute  of  limitations,  and  that  the  defendant  and  Silas  J.  Hulett, 
the  plaintiff's  intestate,  when  the  said  supposed  causes  of  action  ao^ 
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cmed,  were  residents  of  and  had  their  respective  domicils  in  Hamp- 
ton, in  the  state  of  New  York,  and  not  elsewhere,  and  continued  to 
reside  there  until  the  decease  of  the  intestate,  and  that  the  defend- 
ant, ever  since  the  decease  of  the  intestate,  has  resided  and  had  his 
domicil,  and  still  resides  and  has  his  domicil,  in  Hampton,  and  not 
elsewhere.  The  plaintiff  hy  his  replication  traversed  the  plea  of 
the  statute  of  limitations  and  the  plea  in  respect  to  residence  and 
domicil.  The  plaintiff's  writ  was  issued  and  dated  on  the  1 7th  of 
February,  1862.  Trial  by  jury  at  the  March  Term,  1864,  Kellogg, 
J.,  presiding. 

On  trial  the  plaintiff  introduced  in  evidence  his  letter  of  adminis- 
tration on  the  estate  of  the  said  intestate,  duly  granted  by  the  probate 
court  for  the  district  of  Fairhaven,  and  issued  and  bearing  date  on 
the  30th  of  October,  1861. 

The  plaintiff  testified  that  the  intestate,  who  was  a  half  brother 
of  the  plaintiff,  and  a  brother  of  the  defendant,  left  his  home  in 
Hampton,  N.  Y.,  in  September,  1849,  and  has  never  since  been  heard 
from.  His  father.  Mason  Hulett,  died  a  short  time  before,  leaving 
a  large  estate,  and  a  portion  of  the  plaintiff's  intestate's  share  was 
paid  to  the  defendant  for  the  plaintifi  's  intestate,  he  claiming  to  be 
his  attorney  and  having  a  written  power  of  attorney  from  him ;  and 
this  suit  was  brought  to  collect  the  same. 

The  testimony  introduced  on  the  part  of  the  plaintiff  further 
tended  to  show  that  the  defendant  was  and  always  had  been  a  single 
man ;  that  prior  to  April,  1861,  he  always  resided,  and  had  his 
domicil,  in  Hampton,  N.  Y.,  but,  for  a  portion  of  the  time  between 
1858  and  1861,  he  was  in  the  western  states ;  that  on  or  about  the 
Ist  of  April,  1861,  he  went  into  the  house  and  family  of  one  Chann- 
cey  Wood,  in  Fairhaven  in  this  state,  as  a  boarder,  and  that  he 
continued  to  board  and  reside  at  said  Wood's  from  that  time  until 
this  action  was  brought  against  him,  and  from  the  time  of  the  com- 
mencement of  this  suit  to  the  present  time,  the  same  as  before,  as 
tending  to  show  what  his  intention  was  in  going  to  the  house  of  the 
said  Wood  to  board,  and  in  remaining  there  from  April,  1861,  up  to 
the  time  of  bringing  this  action.  This  testimony  was  objected  to  by 
the  defendant,  and  excluded  by  the  court, — ^to  which  decision  of  the 
court  the  plaintiff  excepted. 
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The  testimony  on  the  part  of  the  defendant  tended  to  show  that  he^ 
the  defendant,  always  resided  and  had  his  domicil  in  Hampton  afore- 
said, and  that  he  owned  and  carried  on  a  farm  there  previous  to  and 
in  April,  1861,  and  from  thence  up  to  the  time  of  the  commence- 
ment of  this  suit ;  that  when  he  boarded  in  the  house  and  family  of 
the  said  Wood,  it  was  only  for  a  temporary  purpose,  and  with  no 
intention  of  changing  his  domicil  from  Hampton  to  Fairhaven,  and^ 
that,  during  that  time,  he  exercised  his  right  as  a  voter  in  the  state 
of  New  York  by  voting  at  the  general  election  in  said  state  in  No- 
Tember,  1861,  as  he  had  been  accustomed  to  do  previously  to  that 
time.     The  defendant  was  called  as  a  witness  for  himself  and  was 
permitted  to  testify  upon  the  question  made  respecting  the  alleged 
change  of  his  residence  or  domicil  as  aforesaid.      In  the  course  of 
his  direct  examination^  he  was  asked  the  following  question,  viz : 
^'  What  was  your  purpose  or  intention  when  you  went  to  Chauncey 
Wood's  in  Fairhaven,  and  while  you  staid  there,  as  to  changing  your 
domicil  from  Hampton  to  Fairhaven  ?'    This  question  was  objected 
to  by  the  plaintiff  on  the  ground  that  it  was  not  competent  to  prove 
the  place  of  the  defendant's  domicil  at  the  time  this  suit  was  brought, 
or  at  the  time  of  granting  the  letter  of  administration  to  the  plaintiff 
on  the  estate  of  his  intestate  by  the  general  declaration  of  the  de- 
fendant, as  a  witness,  as  to  what  was  his  intention,  at  the  time  speci- 
fied, in  respect  to  changing  his  residence  or  domicil ; — and  also  upon 
the  further  ground  that  the  witness  was  precluded  by  statute  (6.  S., 
p.  327,  §  24,)  from  testifying  in  his  own  favor,  except  as  to  acts  and 
contracts  done  or  made  since  the  appointment  of  the  plaintiff  as  ad- 
ministrator on  the  30th  of  October,  1861.     But  the  court  overruled 
the  objection,  and  the  witness  was  allowed  to  testify,  and  did  testify, 
in  answer  to   said   question  as  follows,  viz:     '^  I  never  had  any 
thought  or  intention  of  changing  my  residence  at  all ;   I  was  there 
merely  as  a  boarder."     To  the  ruling  of  the  court  permitting  the 
witness  to  testify  in  answer  to  said  question,  and  to  the  testimony  as 
given  by  the  witness  in  answer  thereto,  the  plaintiff  excepted* 

The  defendant,  in  his  direct  examination  as  a  witness  was  also 
asked  the  following  question,  viz :  *'  Where  have  you  paid  taxes  on 
your  personal  property?"  This  question  was  objected  to  by  the 
plaintiff,  but  the  objection  was  overruled  by  the  court,  and  the  wit- 
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ness  relied  in  answer  to  the  qaestion  as  follows,  viz :  ^^  Never  in 
any  place  bat  Hampton/'  To  the  ruling  of  the  court  by  which  the 
said  question  was  allowed  to  be  put,  and  to  the  testimony  of  the  wit- 
ness in  reply  thereto,  the  plaintiff  excepted. 

Ziba  Rayder,  a  witness  called  on  behalf  of  the  defendant  testified 
that  the  defendant  told  him,  Rayder,  in  1850,  that  he  (the  defendant) 
was  making  it  his  home  in  one  Farwell's  family  in  Hampton.  The 
plaintiff  objected  to  this  testimony  but  the  objection  was  overruled, 
and  the  defendant  excepted. 

Verdict  for  the  defendant.     Exceptions  by  the  plaintiff. 

jET.  O.  Wood  and  Dewey  &  Joyce^  for  the  plaintiff. 

The  ruling  of  the  court  excluding  the  testimony  offered  by  the 
plaintiff  to  show  that  the  defendant  had  continued  to  reside  and  have 
his  domicil  in  Fairhaven  down  to  the  time  of  trial  was  clearly  erro- 
neous.    1  Green  on  Ev.,  §  58  ;  Commonwealth  v.  Turner ^  8  Met.  19. 

In  a  question  of  domicil  evidence  of  the  party's  conduct^  after- 
wards, as  well  as  before,  may  be  received  to  ascertain  his  intention 
on  a  particular  day.  Bkhmond  v.  VasBcdboroiighj  5  Greenl.  376  ;  17 
Pick.  281 ;  Barton  v.  Iroihurgh^  88  Vt.  159  ;  Jamaica  v.  Townshendf 
19  Vt.  267 ;  1  Greenl.  on  Ev.,  §  108 ;  American  Law  Beg.,  March, 
1864.  The  question  of  domicil  is  one  of  fact  and  intent^  and  they 
must  both  concur.  The  defendant  should  have  been  permitted  to 
testify  only  to  such  acts  as  have  been  done  since  the  appointment  of 
the  plaintiff  as  administrator.     G.  S.,  827,  §  24. 

E,  Edgerton^  for  the  defendant. 

The  intention  of  the  defendant,  on  the  question  of  his  domicil,  was 
properly  admitted  in  evidence.  Barton  v.  Iraahurgh^  83  Vt.  161 ; 
Story's  Conflict  of  Laws,  §  44. 

And  so  was  the  place  of  his  personal  grand  list  and  payment  of 
taxes.  American  Law  Register  for  March,  1864,  p.  268 ;  WtU 
Boykton  v.  Sterling^  17  Pick.  128  ;   Lyman  v.  Fiehe,  17  Pick.  234. 

The  declarations  of  the  defendant  to  the  witness  Rayder,  were  ad- 
missible on  the  question  of  intention.  Harvard  College  v.  &are,  5 
Pick.  374. 

Poland,  Ch.  J.  The  defendant  claimed  at  the  trial  that  he  was 
a  resident  of  the  state  of  New  York  at  the  time  administration  was 
granted  in  this  state  to  the  plaintiff  on  the  estate  of  Silas  J.  Hulett, 
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an^  0OQtiDue4  «^  resident  there  until  after  thb  suit  was  brought,  so 
that  if  there  was  any  debt  due  from  him  to  the  intestate.,  it  was  i^ 
seits  in  that  state,  and  could  only  be  recovered  by  an  administrator 
il^iere,  and  not  by  the  plaintiff, 

7he  plaintiff  ^as  appointed  administrator  October  80th,  1861,  and 
qpnvn^D^ced  this  s^it  f'ebruary  17th,  1862. 

\i  seems  to  haye  been  conceded  that  about  the  1st  of  April*  186 1, 
the  defendant  commenced  boarding  with  one  Wood  in  Fairhaven  in 
this  state,  i^nd  continued  to  aboard  at  the  same  place  until  afler  the 
commencement  of  this  suit.  The  defendant  claimed  that  his  staj^  in 
Fairhaven  was  temporary  merely,  with  no  design  to  make  that  place 
his  home  or  permanent  residence ;  that  he  considered  his  residence 
or  home  all  the  while  to  be  in  Hampton,  in  New  York,  that  his  prop- 
erty and  business  were  there,  that  he  exercised  his  right  as  a  citizen 
there,  by  voting  at  public  elections,  and  performed  the  obligation)^  of 
citizenship  and  residence  there,  by  paying  taxes  jipoQ  personal  prop- 
erty, which  by  ordinary  legal  rules  follows  the  legal  ^sidence  of  the 
owner. 

The  whole  question  turned  upon  the  character  of  the  defendant's 
stay  Of  abode  in  Fairhaven.  Was  it  temporary  merely  as  the  <)e- 
feifdant  claimed  ?  or  was  it  permanent,  with  a  purpose  and  intent  to 
make  that  his  residence  or  home,  as  was  claimed  by  the  plaintiff? 

The  plaintiff  for  the  purpose  of  showing  that  when  the  defendant 
came  to  Fairhaven  in  the  spring  of  1861,  he  intended  to  take  up  hi^ 
permanent  abode  there,  and  to  make  that  his  permanent  home  or 
domicil,  offered  to  prove  that  he  had  continued  to  reside  or  boar^ 
there  down  to  the  time  of  the  trial  in  March,  1864.  This  evidence 
on  the  defendant's  objection  was  excluded.  If  the  only  proper  effept 
of  this  evidence  was  to  show  that  the  defendant  had  a  residence  or 
was  domiciled  in  this  state  after  the  suit  was  brought,  it  was  properly 
excluded,  because  that  was  not  the  question  in  issue,  and  if  the  fact 
was  conceded,  it  would  not  aid  the  plaintiff  to  recover,  if  his  previ- 
ous domicil  was  in  the  state  of  New  York. 

But  the  plaintiff  claims  that  this  evidence  wi^  admissible,  as  tendr 

ing  to  show  the  defendant's  intent  when  he  came  there  in  the  spring 

of  1861,  and  during  all  the  period  of  his  stay  tl^ere,  uj)  to  th^  time 

.of  bringing  t^l^  suit.    And  we  fire  all  of  ppinipn  th^t  the  (yi4^x^c; 

88 
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should  have  been  received  and  submitted  to  the  jury  for  that  pur- 
pose. In  determining  the  character  of  a  person's  residence  in  a  par- 
ticular place,  and  with  what  intent  such  residence  began,  its  duration 
is  a  most  important  element,  and  has  always  been  so  considered  in 
all  the  cases  upon  this  subject.  One  may  take  up  his  residence  in 
a  place  and  have  a  fixed  residence  or  domicil  while  he  remains, 
though  it  be  but  for  a  very  short  period  of  time,  even  for  a  single 
day. 

On  the  other  band  one  may  remain  for.  a  long  time  in  a  place 
without  having  it  become  his  domicil,  and  be  all  the  while  a  mere 
temporary  sojourn.  But  where  one's  stay  in  a  place  is  short,  and 
then  he  returns  to  his  former  home,  it  affords  some  presumption  or 
evidence  that  he  went  there  for  a  temporary  purpose,  with  no  intent 
to  remain,  while  if  his  stay  or  residence  is  protracted,  and  long  con- 
tinued, it  furnishes  a  corresponding  presumption  that  he  designed  to 
remain  from  the  beginning.  Other  facts  and  evidence  may  overcome 
the  presumption  in  either  case,  and  show  that  the  short  stay  was  of 
a  legally  permanent  character,  and  that  the  longer  one  was  but  a 
mere  absence  from  home,  working  no  legal  change  of  residence. 
But  this  by  no  means  prevents  the  permanence  and  duration  of  the 
stay  from  being  admissible  and  important  evidence  on  the  question. 
Whenever  the  intent  or  mental  purpose  of  a  person  becomes  a  question 
to  be  proved,  his  acts  and  conduct  are  admissible  evidence,  and  often 
the  best  and  only  evidence  of  it,  and  his  act«  and  conduct  subsequent 
to  the  point  of  time  when  such  intent  is  to  be  shown,  are  more  satis- 
factory than  those  which  precede  or  co-exist  with  it. 

This  defendant  was  allowed  to  testify  as  to  his  design  and  intent 
in  coming  to  Fairhaven,  that  it  was  for  a  temporary  purpose,  with 
no  design  to  remain  and  make  that  his  home. 

This  was  objected  to  on  the  ground  that  a  party  should  not  be  al- 
lowed to  swear  to  his  intent  or  mental  purpose,  because  it  is  not  in 
the  power  of  the  otlier  party  to  contradict  him  by  similar  evidence. 

Of  course  the  workings  and  purposes  of  the  mind  and  will  of  a 
person  are  not  known  by  mere  consciousness  to  any  one  but  the  per- 
son himself,  but  still,  where  a  person's  intent  in  a  particular  trans- 
action is  a  question  in  issue  to  be  tried,  we  see  no  ground  on  which 
he  can  be  excluded  from  testifying  to  his  intent.     He  can  be  contra- 
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dieted  only  by  his  acts  and  conduct  or  declar^ations.  But  where  a 
party  swears  to  his  intent,  if  his  acts  and  conduct  are  shown  to  be 
wholly  at  variance  and  inconsistent  with  the  intent  he  swears  to, 
his  own  testimony  in  his  own  favor  would  ordinarily  obtain  very 
little  credit  with  the  jury ;  and  but  little  danger  need  be  apprehended 
from  such  testimony  unless  his  acts  and  conduct  are  consistent  with 
it.  But  the  plaintiff  objected  to  the  defendant's  being  allowed  to 
testify  on  the  ground  that  he  was  not  a  competent  witness  at  all,  to 
any  fact  which  transpired  prior  to  the  plaintiff's  appointment  as  ad- 
ministrator. 

At  the  time  this  case  was  tried  we  think  the  defendant  was  not  a 
competent  witness  to  any  fact  prior  to  the  appointment  of  the  plain- 
tiff as  administrator.  Sec.  24,  chap.  36,  G.  S.,  327,  was  evidently 
designed  to  exclude  one  party  from  testifying,  when  the  other  party 
had  deceased,  and  was  represented  by  an  executor,  with  some  excep- 
tions, none  of  which  cover  the  case  of  the  defendant's  admission  here, 
so  that  he  was  erroneously  admitted. 

But  by  the  act  of  November  22d,  1864,  the  defendant  is  made  a 
competent  witness,  as  this  action  was  pending  on  the  first  day  of 
August,  1863,  and  the  defendant  claims  that  if  he  was  erroneously 
admitted  to  testify,  the  court  should  not  reverse  the  judgment  and 
grant  a  new  trial  for  such  error,  because  he  would  be  a  witness  on 
another  trial. 

This  hardly  seems  a  sufficient  answer,  because  the  plaintiff  might 
have  been  surprised  by  his  being  admitted,  and  might  have  failed  to 
meet  or  contradict  his  evidence  at  the  trial  for  that  reason.  But  we 
have  no  need  to  say  whether  this  alone  would  induce  us  to  grant  9, 
new  trial. 

The  plaintiff  objected  to  the  defendant's  being  allowed  to  testify 
that  he  had  paid  taxes  on  his  personal  property  in  Hampton,  N.  Y. 
It  does  not  appear  from  the  exceptions  what  this  personal  property 
was,  or  where  it  was  situated.  If  the  property  was  in  this  state  in 
the  possession  of  the  defendant,  as  money  or  debts  or  stocks  that 
had  no  visible  locality,  it  would  be  quite  a  cogent  circumstance  that 
the  defendant  regarded  his  legal  residence  in  Hampton.  If  it  was 
visible  personalty,  like  horses,  cattle  or  carriages,  and  situated 
iia  "^^w  York,  it  xnight  be  tipcable  there  though  the  defendant's 
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residence  was  in  this  state.  That  would  depend  on  the  law  of  that 
state,  of  which  nothing  appears  in  the  case.  In  some  states  the 
general  rule  of  law  that  personal  property  has  no  siiusy  and  follows 
that  of  the  owner,  is  regarded  in  their  law  of  taxation ^  in  others  it 
is  not,  and  all  property  in  the  state,  both  real  and  personal,  is  made 
subject  to  taxation,  wherever  the  owner  resides.  Bat  in  the  absence 
of  any  evidence  as  to  the  law  of  New  York  on  the  subject,  we  think 
it  was  admissible  to  show  that  the  defendant  paid  taxes  on  his  per- 
sonal estate  there,  as  an  act  of  his  which  had  a  tendency  to  show 
that  he  considered  that  his  legal  residence.  If  the  law  of  New  York 
was  such,  or  this  property  was  of  such  a  character,  or  so  situated, 
as  to  make  that  fact  of  no  importance,  it  should  have  been  shown  by 
the  plaintiff  as  an  answer  to  this  evidence.  The  testimony  of  Rayder 
seems  to  have  been  wholly  immaterial.  It  tended  to  show  that  the 
defendant's  residence  was  in  Hampton  at  a  time  when  the  plaiatiff 
conceded  that  was  his  residence,  and  the  plaintiff  can  hardly  com- 
plain that  the  defendant  was  permitted  to  prove  a  fact  which  he  con- 
C^ded  to  be  true,  even  if  it  was  immaterial,  as  we  cannot  see  ii 
prejudiced  him. 

Judgpient  reversed  and  case  remanded. 


Htdeyillb  Company  v.  Wiluam  F.  Babnes. 

Booh  Account,    Partnership. 

Under  the  act  of  1852,  {S  16,  p.  344,  6.  S.),  courts  have  no  power  to  settle  general 
and  extensive  partnership  dealings  in  book  actions. 

Book  Account.  The  auditors  reported  as  follows :  On  the  19th 
of  May,  1859,  the  plaintiff  submitted  to  the  defendant  the  following 
proposition  in  writing : 

"Htdevillb,  May  19th,  185^. 

W.  F.  Babnes,  Esq., — Dear  Sir: — ^We  have  concluded  to  lease 
you  the  working  of  our  Pratt  quarry  for  a  term  of  years,  say  three 
or  five,  as  we  have  talked.    Tou  shall  take  the  quarry  ftnd  toob  as 
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Ihey  now  are,  and  keep  and  return  the  same  at  the  end  of  the  time 
agreed  on  in  as  good  order,  and  the  quarry  in  as  good  condition  to 
quarry  from  as  it  now  is.  You  may  call  on  Moses  Humphrey  to 
m^e  a  schedule  of  the  tools  and  property  that  we  may  attach  it  to 
the  contract.  We  will  advance  you  on  all  the  No.  1  and  2  blocks, 
ten  cents  per  foot,  if  it  cost  so  much  to  quarry  them,  in  our  notes  at 
four  months  at  the  bank,  on  the  tenth  of  each  month,  for  all  esti* 
mated  on  the  first  of  the  month  and  delivered  on  the  cars,  and 
charge  an  equal  amount  for  sawing  to  that  advanced.  All  other  ex« 
penses  after  they  leave  the  quarry  to  be  charged  in  account  against 
said  stock,  and  when  sold  by  our  agent,  to  be  employed  for  that  pur* 
pose,  the  nett  proceeds  are  to  be  equally  divided,  after  paying  all  ad- 
vances, and  expenses  to  agents,  &;c.  Should  there  be  any  sound 
marble  quarried  that  the  Hydeville  Company  refuse  to  advance  on, 
and  the  said  Barnes  insists  on  having  sawed,  he  has  the  right  to  send 
it,  which  stock  is  to  be  sawed  on  the  same  conditions  as  above,  ex- 
cept the  advances*  The  Hydeville  Company  further  agree  to  ad^ 
vance  a  sum  not  eacceeding  one  thousand  dollars  as  above,  if  it 
should  cost  so  much  previous  to  furnishing  their  mill  with  'stock,  to 
be  laid  out  on  the  quarry  and  be  drawn  for,  one^half  the  first  month 
as  above,  all  of  which  shall  be  applied  on  the  estimates  within  six 
months  from  the  working  of  said  quarry^  It  is  further  proposed  that 
no  more  than  ten  thousand  feet  shall  be  estimated  per  month  unless 
agreed  to  by  the  parties,  and  also  the  one  hundred  dollars  yearly 
rent  to  be  paid  Pratt  shall  be  paid  equally  by  the  pcurties,  no  charge 
to  be. made  for  use  of  tools  now  on  the  quarry. 

Respectfully,  The  Hydeville  Company, 

By  A.  W.  Hyde." 

The  proposal  was  accepted  verbally  by  the  defendant. 

The  plaintiffs*  claims  in  the  statements  presented  to  the  aud- 
itors, consisted  of  marble,  and  notes  and  advances  made  for  work, 
ing  said  quarry,  in  pursuance  of  the  terms  of  the  written  propo- 
sition. 

,  The  said  parties  never  had  any  accounting  or  settlement  in  any  of 
the  branches  of  this  business,  indicated  by  the  statements  of  account 
presented,  up  to  the  hearing,  but  the  whole,  disbursements  and  pro- 
ceeds, remained  open  and  unsettled. 
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It  farther  appeared  that  there  is  a  large  amount  of  the  avails  of 
the  working  of  said  Pratt  quarry  in  notes  and  accounts  still  due  the 
plaintiff  and  the  defendant,  and  some  property  on  hand  unsold,  which 
has  not  heen  divided  or  distributed  between  said  parties ;  but  re- 
mains the  joint  property  of  the  plaintiffs  and  defendant. 

The  auditors  decided  that  the  accounts  contained  in  these  several 
statements  presented,  were  matters  of  partnership  accounting,  and 
upon  that  ground  were  excluded  from  their  consideration  in  this 
form  of  ^tion,  with  the  exception  of  items  of  private  account  to 
the  amoant  of  $159.92.  which  was  found  due  from  the  defendant  to 
the  plaintiffs  to  balance  book  account  between  them. 

The  plaintiffs  excepted  to  the  report  on  the  ground  of  the  auditors' 
exclusion  of  the  partnership  accounts  from  their  consideration. 

The  cause  was  heard  at  the  September  Term,  1864,  Kellogg,  J., 
presiding,  on  the  said  report  and  exceptions ;  and,  on  the  hearing, 
the  court,  pro  format  overruled  the  plaintiffs'  said  exceptions,  and 
rendered  judgment  in  favor  of  the  plaintiffs  on  said  report  for 
$159.92.  damages.  To  this  decision  and  judgment  the  plaintifis  ex- 
cepted. 

E.  EdgerUm  and  Dewey  &  Joyce^  for  the  plaintiffs. 

There  are  three  items  which  are  conceded  to  be  proper  to  be 
adjusted  in  the  action  of  book  account.  These  items  are  sufficient 
to  give  the  court  jurisdiction  of  the  whole  account  between  the  par- 
ties. 6.  S.,  ch.  41,  §  18,  p.  844 ;  Chreen  dh  RoherU  v.  Chapman^ 
27  Vt.  286  ;  Duryeo  v.  Whiicomb^  31  Vt.  395.  The  act  should  be 
BO  construed  as  to  effectuate  the  intention  of  the  legislature,  t.  e.,  to 
avoid  multiplicity  of  suits. 

The  farm  of  the  action  is  as  well  adapted  to  try  and  adjust  part- 
nership deal  as  the  action  of  account. 

The  charges  made  by  the  Hydeville  Company  for  the  advance  of 
money  for  the  working  of  the  quarry,  are  properly  items  of  book 
account.     They  are  items  of  private  deal. 

Prout  &  Dunton^  for  the  defendant. 

The  company  portion  of  this  account  cannot  be  recovered  in  this 
action.  The  partnership  debts  had  not  been  collected  or  the  com- 
pany property  converted  into  money.  Under  such  circumstances, 
either  a  bill  in  chancery,  account  at  common  law,  or  account  under 
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the  act  of  1852,  (No.  10,)  is  the  appropriate  remedy.  Chitty  on 
PI.,  vol.  1,  p.  39 ;  Green  <&  Roberta  v.  Chapman  et  al,  27  Vt.  239  ; 
Spear  &  Carlton  v.  Newell^  13  Vt.  288  ;  Judd  et  al.  v.  Wilson,  6  Vt. 
185;  Alhee  v.  Fairbanks,  10  Vt.  314;  Warren  v.  Wheelock,  21 
Vt.  823. 

The  action  of  book  account  brought  for  the  purpose  of  closing  a 
general  partnership  account,  is  not  the  appropriate  action  for  that 
purpose.     Acts  of  1852,  Nos.  10  and  11. 

PiERPOiNT,  J.  The  first  question  to  be  considered  is  whether  the 
co-partnership  business  of  these  parties,  in  the  quarrying,  manufac- 
ture and  sale  of  marble,  can  legally  be  adjusted  and  settled  in  the 
action  of  book  account. 

By  the  act  of  1852,  §  18,  p.  344,  G.  S.,  it  was  provided  that 
^^whenever  on  the  trial  of  any  action  on  book  account,  it  shall  appear 
to  the  court  that  any  item  or  items  of  account,  or  deal,  between  the 
same  parties,  more  properly  belongs  to  the  action  of  account, 
the  same  may  be  tried  and  adjusted  in  the  action  of  book  ac- 
count." 

It  is  claimed  by  the  plaintiff  that  this  act  is  sufficient  to  authorize 
the  court  to  adjust  and  settle  the  account  in  question  in  this  action  ; 
but  we  think  it  was  not  the  intention  of  the  legislature  to  give  to 
courts  the  power  to  settle  general  and  extensive  partnership  dealings 
in  this  way.  This  we  think  is  clearly  indicated  by  the  language  of 
the  act  itself.  The  terms,  ''any  item  or  items  of  account  or  deal," 
seem  to  indicate  that  the  legislature  had  in  mind  those  single  and 
simple  transactions  that  ordinarily  occur  between  men,  growing  out 
of  the  joint  ownership  or  occupation  of  property,  or  where  they 
have  such  a  joint  interestj  in  the  transactions,  that  the  action  of 
account  would  be  the  proper  one  in  which  to  settle  them  by  legal 
proceeding,  but  where  from  the  nature  and  limited  extent  of  the 
business,  it  could  be  as  well  settled  in  the  action  of  book  account, 
and  thus  save  the  expense  of  another  suit.  It  is  in  the  experience  of 
every  lawyer  that  in  the  adjustment  of  accounts  in  the  action  on 
book,  before  this  statute,  that  items  were  encountered  that  had  to  be 
thrown  out,  because  they  could  be  adjusted  only  in  the  action  of  ac- 
count, but  which  all  could  see  might  just  as  well  be  settled  in  the 
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book  action,  so  far  as  the  interests  of  the  parties  were  concerned ; 
and  it  was,  undoubtedly,  to  obviate  this  difficulty  that  the  statute 
was  passed,  and  not  for  the  purpose  of  having  extensive  and  compli- 
cated partnership  transactions  settled  in  this  form  of  action. 

The  power  of  the  courts  in  actions  on  book  are  wholly  inadequate 
to  the  settlement  of  such  extensive  and  complicated  co-partnership 
matters,  and  in  the  action  of  account,  it  has  always  been  held  that 
such  action  would  not  lie  to  settle  co-partnership  accounts  where 
there  were  more  than  two  co-partners,  and  even  in  such  cases  the 
court  of  chancery  was  ordinarily  resorted  to  in  consequence  of  the 
limited  power  of  the  common  law  courts. 

When  the  legislature  by  a  recent  act  provided  that  all  co-partner- 
ship accounts,  irrespective  of  the  number  of  co-partners,  might  be 
settled  and  adjusted  in  the  action  of  account,  they  found  it  neces- 
sary also  to  provide  that  in  such  action,  when  brought  for  such  a 
purpose,  the  common  law  courts  should  have  full  chancery  powers. 
But  the  legislature  has  not  given  such  power  to  the  court  in  actions 
of  book  account,  although  the  act  we  are  now  considering  was 
passed  at  the  same  session  with  the  act  last  above  referred  to ;  thus 
showing  quite  clearly  that  the  legislature  did  not  understand  that  by 
the  act  in  question  they  were  giving  the  courts  power  to  settle  gene- 
ral and' extensive  co-partnership  dealings  in  the  action  of  book  ac- 
count. 

The  plaintiffs '  further  insist  that  the  advances  made  by  them  ac- 
cording to  the  terms  of  the  contract,  constitute  a  private  claim 
against  the  defendant,  and  should  have  been  allowed  and  adjufited  in 
this  action.  No  qtiestion  of  this  kind  appears  to  have  been  made  in 
the  county  court.  The  only  exception  filed  to  the  auditors'  report 
Vas,  that  the  "auditors  excluded  from  their  consideration  the  co- 
partnership accounts"  ;  but  as  the  question  has  been  raised  and  dis- 
cussed "here,  and  as  we  are  entirely  unanimous  in  our  views  as  to  it, 
perhaps  it  is  not  improper  that  we  should  express  thetn. 

We  think  it  perfectly  clear  that  it  was  not  the  understanding  df 
the  parties  that  the  advances  to  be  made  by  the  plfdntifis  were  to 
constitute  a  private  individual  claim  against  the  defendant,  that  could 
1)6  sued  for  and  collected  of  him,  independent  of  the  co-partnenhip 
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basiness,  and  before  that  was  settled  and  a^usted ;  because,  by  the 
express  terms  of  the  contract,  the  plaintiffs  were  to  be  reimbursed 
for  sudi  advances,  out  of  the  proceeds  of  the  business.  Whether 
that  will  be  sufficient  or  not,  is  a  question  that  can  only  be  deter- 
mined by  a  settlement  of  the  copartnership  affairs.  It  is  like  one 
co-partner  putting  into  the  concern  more  than  his  proportion  of  the 
capital  to  be  taken  out  before  a  division. 
Judgment  of  the  county  court  is  affirmed. 
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T.  W.  Park  v.  Thomas  McDahiels. 
PramitBory  Note.     Trover.     Pleading.     Damagee. 

The  plaintiff  gave  the  note  in  qnestion  for  accommodation  to  the  defendant,  who 
was  to  iMty  and  take  care  of  it,  and  sare  the  defendant  fh)m  Itabilitj  npon  iu 
The  defendant  paid  and  took  np  the  note  after  having  need  it  for  the  pnrpoee  de- 
signed, and  then  claimed  to  hold  it  as  a  valid  instrument  still  in  force  against 
the  plaintiff,  and  refused  to  giye  it  np  on  demand.  Hdd,  that  in  the  character 
thus  assumed  for  the  note  by  the  defendant,  the  plaintiff  had  a  right  to  it  and 
might  maintain  trover  for  it. 

The  defendant  could  not,  by  giving  np  the  note  after  this  suit  had  been  brought, 
defeat  rights  and  avoid  liabilities  which  existed  at  the  time  of  bringing  the  snit. 

The  plaintiff  might  also  recover  In  the  same  action,  under  special  averments,  for 
the  actual  damages  which  he  sustained  as  a  result  of  the  defendant's  conduct. 


FEBRUARY  TERM^  1865.  696 

Park  V.  McDaniels. 

(exclusiTe  of  the  expenses  of  this  salt,  beyond  the  taxable  costs,  which  coald 
not  be  embraced  as  such  dama^^es  and  recovered  in  this  action;)  and  in  the  ab- 
sence of  such  averments,  the  case  havinf^  been  referred,  it  is  held  that  said  dam- 
ages may  be  allowed  the  same  as  though  a  special  count  in  case  had  been  inserted 
in,  or  added  by  amendment  to,  the  declaration. 

Trover  for  a  promissoiy  note.  The  case  was  referred  and  the 
referee  reported  that  on  the  29th  day  of  January,  1852,  the  plain- 
tiff executed  to  the  defendant  a  promissory  note  for  the  sum  of 
$2000.,  payable  to  the  order  of  the  defendant,  at  the  Adams  Bank, 
three  months  after  date.  The  note  was  given  for  the  sole  accommo- 
dation of  the  defendant,  and  to  be  paid  and  taken  care  of  by  the 
defendant.  The  note  was  discounted  by  the  bank  for  the  defendant, 
and  was  afterwards  paid  and  taken  care  of  by  him ;  but  of  this,  the 
plaintiff  had  no  knowledge.  Sometime  in  the  fall  of  1859  the  de- 
fendant claimed  of  the  plaintiff  that  the  plaintiff  was  indebted  to 
him  upon  the  note  for  its  amount  and  that  he  then  held  the  note 
against  the  plaintiff.  On  the  12th  day  of  November,  1859,  the 
plaintiff  demanded  the  note  of  the  defendant,  but  the  defendant  in- 
sisted upon  the  plaintiff's  indebtedness  thereon  to  him,  and  refused 
to  deliver  up  the  note.  On  the  hearing  before  the  referee  the  de- 
fendant produced  and  delivered  up  the  note  to  the  plaintiff.  The 
plaintiff  upon  bringing  this  action,  he  then  residing  in  California, 
employed  two  attorneys  as  counsel  in  this  case,  who  ever  since  have 
been  in  the  case,  and  upon  the  hearing  claimed  to  recover  in  addi- 
tion to  damages  for  not  delivering  up  the  note,  the  counsel  fees  in 
this  case.  The  referee  submitted  to  the  court  the  question — 1st, 
whether  the  plaintiff  upon  the  foregoing  facts,  is  entitled  to  recover. 
2d,  If  entitled  to  recover  of  the  defendant,  whether  counsel  fees  can 
form  any  part  of  the  damages. 

The  referee  reported  that  the  pfaintiff  sustained  an  actual  damage 
of  ten  dollars  in  ascertaining  the  character  of  the  defendant's  claim 
upon  him  and  in  demanding  the  note  in  the  fall  of  1859  before  this 
suit  was  brought. 

If  the  plaintiff  is  entitled  to  recover  of  the  defendant  for  not  de- 
livering up  the  note,  then  inasmuch  as  it  was  delivered  up  to  the 
plaintiff  on  the  hearing  the  referee  only  finds  for  the  plaintiff  to  re- 
cover for  that,  the  sum  of  ten  dollars,  but  if  counsel  fees  in  the 
cause  can  be  regarded  as  damages,  then  he  finds  therefor  the  addi- 
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tional  sum  in  damages,  for  the  plaintiff  to  recover,  of  one  hundred 
dollars. 

The  defendant  excepted  to  the  report  of  the  referee,  hecanae : — 
First,  The  plaintiff  is  not  entitled  to  recover  anything  whatever. 
Second,  If  entitled  to  recover,  the  recovery  should  be  restricted  to 
nominal  damages  merely.  Third,  The  plaintiff  is  not  entitled  to 
recover  as  damages,  counsel  fees  in  this  suit. 

The  court  at  the  June  Term,  1864,  Kellogg,  J.,  presiding,  de- 
cided, pro  forma,  that  upon  the  report  of  the  referee  and  the  excep- 
tions thereto,  the  plaintiff  was  entitled  to  recover  for  the  largest 
sum  reported  by  the  referee,  and  rendered  judgment  accordingly, — 
to  which  decision  and  judgment  the  defendant  excepted. 

G.  W.  Harmon,  for  the  defendant,  maintained  that  the  defend- 
ant's conduct  in  cla'ming  that  the  plaintiff  owed  the  note  affords  no 
ground  for  maintaining  trover.  The  remedy,  if  any,  in  such  case, 
is  case,  or  by  a  resort  to  equity.  Todd  v.  Crookshanks,  3  Johns.  632  } 
Murray  v.  Burling,  10  Johns.  172  ;  Buck  v.  Kent,  3  Vt.  09  ;  Fierce 
v.  Gilson,  9  Vt.  216  ;  Decker  v.  Matthews,  12  N.  Y.  313.  The  ut- 
most that  the  plaintiff  can  recover,  is  nominal  damages.  jS.  d  W* 
B.  B.  Co.  V.  Bank  of  Mlddlebury,  32  Vt.  639.  Counsel  fees  in  this 
suit  cannot  be  recovered.     S.  C,  32  Vt.  639, 

,  for  the  plaintiff. 

Barbett,  J.  This  is  in  form,  an  action  of  trover.  The  case  was 
referred  under  a  rule  of  court,  and  the  referee  has  reported  all  the 
facts.  It  is  well  settled,  that  if  the  report  shows  a  case  upon  which 
the  plaintiff  has  a  right  of  recovery  under  any  amendment  of  the 
declaration  that  might  lawfully  be  made,  the  court  will  render  sudi 
a  judgment  as,  under  a  proper  declaration,  the  plaintiff  would  be 
entitled  to.  It  is  plain,  in  this  case,  that  it  would  have  been  lawful 
to  permit  an  amendment,  by  adding  a  count  in  case,  setting  forth  the 
special  facts,  embracing  as  the  gravamen  the  wrongful  conduct  of 
the  defendant  in  setting  up  the  note  as  valid,  constituting  a  debt 
owing  by  the  plaintiff  to  himself,  and  thus  putting  the  plaintiff  in 
peril,  and  rendering  it  necessary  for  him  to  take  measures  to  protect 
himself,  and  therein  incurring  expense. 

We  make  these  remarks  in  view  of  an  aspect  of  the  case  which 
will  be  mentioned  hereafter. 
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If  this  note  had  been  given  by  the  plaintiff  to  the  defendant  as 
evidence  of  a  debt  dne  to  the  defendant,  and  the  plaintiff  had  paid 
the  same,  the  plaintiff  would  have  been  entitled  to  it  as  his  own 
property ;  and  a  refusal  to  deliver  it  to  him  on  reasonable  demand, 
and  under  proper  ctrcnnistances,  would  have  given  a  right  of  action 
in  trover.  Bat  such  was  aoi  this  case.  The  plaintiff  had  given  the 
note  for  accommodation  to  the  defendant,  who  was  to  pay  and  take 
cafe  of  it,  and  save  the  plaintiff  from  liability  upon  it.  The  defend- 
ant had  paid  and  taken  it  up,  after  having  used  it  for  the  purpose 
designed.  The  plaintiff  was  then  under  no  further  liability.  The 
note  was  functus  officio.  If  the  plaintiff  had  then  had  some  proper 
instrument  from  the  defendant  conclusively  operating  to  show  that 
the  note  had  become  invalid  as  against  the  plaintiff,  he  would  have 
had  no  interest  in  the  note,  and  it  might  be  said  he  had  no  property 
in  it.  It  would  seem  that  the  only  right  the  plaintiff  had  in  respect 
to  the  note  after  it  had  been  paid,  was,  to  have  his  name  stricken  out, 
or  an  endorsement  made  upon  it  showing  that  its  validity  was  at  an 
end.  If  either  of  these  things  had  been  done,  it  is  difficult  to  see 
why  the  defendant  might  not  properly  have  retained  the  note,  or  on 
what  ground  the  plaintiff  could  have  insisted  that  the  note  was  his  as 
a  piece'  of  property.  If  the  plaintiff  can  be  said  to  have  any  right 
in  the  note  as  property,  it  is  because  the  defendant  set  it  up  and 
claimed  to  hold  it  as  a  valid  instrument  still  in  force  against  the 
plaintiff.  In  the  character  thus  assumed  for  it,  the  defendant  had  no 
right  to  it,  and  the  plaintiff  had. 

It  was  not  permissible  for  the  defendant  to  repudiate  such  charac- 
ter, thus  given  by  him  to  the  note,  ader  this  suit  had  been  brought, 
and  thereby  defeat  rights  and  avoid  liabilities  which  existed  at  the 
time  of  bringiug  the  suit.  At  that  time,  in  the  character  given  to 
the  note  by  the  defendant,  the  plaintiff  was  entitled  to  it,  and  the  de- 
fendant refused  to  give  it  up  on  demand,  and  his  insisting  on  having 
it  paid  to  him  by  the  plaintiff  constituted  a  conversion,  for  which 
trover  might  be  maintained ;  and,  if  only  the  question  of  nominal 
damages  was  involved,  we  should  have  no  difficulty  with  the  ca^ 
under  the  declaration  in  trover.  But  the  referee  has  found  that  the 
plaintiff  has  sustained  ten  dollars  actual  damages,  as  the  result  of 
the  defendant's  conduct,  but  this  does  not  enter  into,  or  constitute  the 
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value  of  the  note  as  a  piece  of  property.  The  general  rule  is,  that 
the  measure  of  tKtual  damage  in  trover,  is  the  value  of  the  property, 
or  the  extent  of  injury  done  to  it.  Damage  outside  of  this  ordina- 
rily can  only  be  recovered  by  special  action  on  the  case,  or  by  special 
averments  in  the  declaration.  For  the  purpose  of  avoiding  embar- 
rassment in  this  aspect  of  the  case,  we  are  led  to  put  it  upon  the 
same  ground  as  if  a  special  count  in  case  had  been  inserted  in,  or 
added  by  amendment  to,  the  declaration.  Under  such  a  count  we 
have  no  doubt  of  the  plaintiff's  right  to  recover  the  actual  damage 
caused  to  him  by  the  defendant's  wrongful  conduct  in  respect  to  the 
note. 

The  expenses  of  this  suit,  beyond  the  taxable  costs,  cannot  be  em- 
braced as  such  damage.  They  are  not  of  that  character  of  special 
damage  resulting  as  a  consequence  of  the  defendant's  wrongful  act, 
as  to  constitute  a  ground  of  recovery  in  the  action  itself. 

Judgment  is  reversed,  and  judgment  rendered  for  the  plaintiff  for 
ten  dollars  damages,  and  his  costs  in  the  county  court. 
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Abial  Richarsdon,  Administrator  of  Thomas  Richardson,  r. 
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Statuit  of  Limitations.     Contract,     ConstittUional  Law. 

The  statute,  h  25,  ch.  63,  G.  S.,  providiDjc,  that  "no  acknowledinnent  or  promise 
shall  be  held  to  affect  aoy  defence  made  under  the  provisions  of  this  chapter/' 
(relative  to  limitations  of  actions),  "unless  such  acknowledgement  or  promise 

'  shall  be  in  writing:  sifl^ned  by  the  party  aff'ected  thereby/'  held  to  be  prospective, 
and  not  retrospective,  in  its  action,  therefore  not  applicable  to  a  case  pending 
when  said  statute  took  effect. 
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Laws  that  cbange  and  modify  remediM,  fomu  of  proceedings,  or  the  tiibimal 
itself,  are  reoognised  as  TaUd,  prorided  they  do  not  directly,  or  indirectly,  de- 
stroy or  abolish  all  remedy  whateyer  by  which  the  performance  of  any  elaas  of 
ralid  legal  contracts  may  be  enforced.— Polakd,  Gh.  J. 

Appeal  from  the  probate  court.  The  deelaration  contained  only 
the  common  counts  in  indebitatus  cusfmipsU  demanding  $2000. 
Pleaa,  the  general  issue,  and  the  statute  of  limitations.  The  plead- 
ings resulted  in  a  demurrer  to  the  rejoinder.  The  question  presented 
upon  the  pleadings  is  whether  upon  the  trial  of  the  issue  ^^non  os- 
sumpnt  in/ro  sex  annos"  in  a  suit  pending  at  the  time  the  Greneral 
Statutes  of  1863  took  effect,. an  acknowledgement  or  promise  not  in 
writing  is  sufficient  to  take  the  case  out  of  the  statute  of  limi- 
tations. 

The  court,  at  the  September  Term,  1864,  Babrett,  J.,  presiding, 
adjudged  the  rejoinder  insufficient  and  rendered  judgment  for  the 
plaintiff  for  $908.  and  costs, — ^to  which  the  defendant  excepted. 

J7.  E,  Sioughton^  for  the  defendant,  maintained  that  the  statute 
under  consideration  may  be  retrospective  in  its  operations,  still  it  is 
not  ex  poet  fado^  nor  does  it  impair  the  obligation  of  contracts. 
Forbes  v.  Smith  et  al.^l  Tyler  38;  BeU  v.  Roberts^  13  Vt.  582; 
Brown  v.  Storm,  4  Vt.  37 ;  Lowry  ▼.  Keycs^  14  Vt.  66 ;  Wires  S 
Peck  V.  Farr^  25  Vt.  41 ;  Briggs  v.  HtMard,  19  Vt.  86 ;  Baymond 
V.  Southerland,  3  Vt.  506 ;  Foster  H  al.  v.  The  Essex  Bank,  16  Mass. 
245  ;  Locke  v.  Dane  et  al.,  9  Mass.  361 ;  Paiterson  v.  PhUhrook  ei  al.^ 
9  lb.  151 ;  West  v.  Westy  2  Mass.  223  ;  Bick/ord  v.  Boston  d  LowM 
B.  B.  Co,,  21  Pick.  109 ;  Abner  B.  Lane,  apt.,  3  Met.  213 ;  Wright 
V.  Oakley  et  al.,  5  Met  400 ;  WiUard  ▼.  Clark,  7  Met.  435 ;  Brig- 
ham  V.  Bigelow,  12  Wheaton,  268 ;  Colder  and  Wife  v.  BvU  and 
Wife,  3  Dallas,  386;  Sturgiss  ▼.  Crotoningshieid,  4  Dallas,  306; 
Mason  v.  HaHe,  12  Wheaton,  370 ;  19  Pick.  678  ;  Decouehe  v.  Save- 
tier,  3  Johns.  Ch.  190.  The  defendant  had  no  vested  right  to  prove 
by  parol  the  promise  made  prior  to  the  time  when  the  General  Stat- 
utes went  into  operation  requiring  proof  of  such  promise  to  be  in 
writing.  See  eases  died  above.  Angell  on  Limitations,  p.  898-^9  and 
18 ;  Story  on  Conflict  of  Laws,  §§  578,  580 ;  Ansel  y.  Ansel^  14  C. 
L.  B.  716 ;  Fowler  ▼.  Chatterton,  19  £.  C.  L.  123 ;  EiUard  y.  Len- 
nrd,  22  £.  C.  L.  318;  Hayden  y.  WiUiams^  20  £.  C.  L.  81.    The 
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%o^  i»  not  eveii  retrospectiYe  in  its  operations,  it  i«  prospective  and 
dimply  relates  to  the  time  of  trial.     See  aues  cited  above. 

Charles  N*  Davenport^  for  the  plaintiff. 

Section  25  of  chap.  63,  G.  S.,  does  not  apply  to  or  affect  any  snit 
fending  at  the  tin^e  of  its  enactment.  Session  Laws  of  1864,  No. 
82,  p,  49 ;  §  3  ch.  130,  p,  766,  G.  S. 

It  is  obvious  that  the  plaintiff  had  an  existing  right  of  action  at 
the  time  he  brought  his  suit.  It  was  a  right  vested  under  prior  ex* 
luting  statutes.  And  the  legislature  had  no  constitutional  power  to 
pass  a  statute  which  would  operate  retrospectively  to  take  away  this 
vested  right.  Wright  v.  OakUy^  5  Met.  400  ;  BaUa  v.  KimbaU  Adrn'tj 
2  D.  Chip.  77 ;  Duptf  q.  t.  v.  Wickwire,  1  D.  Chip.  287 ;  Stantford 
V.  Barry  Adm'r,  1  Aik.  821 ;  Ward  v.  Barnard,  1  Aik.  121 ;  EUl 
et  al.  V.  Sunderland,  3  Vt.  507  ;  Dash  v.  Van  Kleeck,  7  Johns.  477  ; 
Qiimore  v.  Streeter,  2  Mod.  810 ;  Couch  v.  Jeffries,  4  Barr.  2460 ; 
Angell  on  Lim.  18,  et  esq, 

Poland,  Ch.  J.  This  action  was  pending  when  the  General  Stat- 
utes eame  into  force  as  laws,  on  the  first  day  of  August,  1868. 

The  defendants  by  the  pleadings  concede,  that  their  testator  within 
aiz  years  before  his  decease,  made  such  a  verbal  new  promise  to  the 
plaintiff's  intestate,  to  pay  his  debt  to  him,  that  by  the  then  existing 
law  the  debt  was  in  full  force  as  an  existing  legal  obligation,  and  an 
adequate  legal  remedy  also  existed  by  which  its  payment  might  be 
enforced.  At  the  time  when  the  pleadings  were  filed,  and  when  the 
cause  was  heard  and  decided  in  the  county  court,  the  General  Ste^ 
utes  were  in  force,  §  25  of  chap.  63  providing,  that  "no  acknowledge 
ment  or  promise  shall  be  held  to  affect  any  defence  made  under  tl^e 
provisions  of  this  chapter,  unless  such  acknowledgment  or  promii^e 
shall  be  in  writing,  signed  by  the  party  affected  thereby." 

The  defendants  claim,  that  although  their  testator's  promise  wh^n 
made,  bound  him  to  the  payment  of  the  debt,  and  when  the  plaintiff 
brought  this  action,  he  had  a  legal  cause  of  action  and  right  to 
reoover ;  still  that  as  the  above  quoted  section  of  the  General  Stat- 
utes came  into  force  before  the  time  of  trial,  the  case  is  governed  by 
it,  and  the  testator's  promise  cannot  be  proved  and  made  available  to 
•void  the  bar  of  the  statute  of  limitations,  because  not  in  writing. 
It  is  not  denied  but  that  thip  application  of  t^e  statute  ^  the  .|Q§sp| 
89 
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has  the  effect  to  deprive  the  plaintiff  of  any  legal  right  or  power  to 
enforce  the  performance  of  what  waa  a  legal,  valid  obligation  at  the 
time  this  suit  was  brought ;  hot  it  is  said,  that  this  statute  is  one 
affecting  the  remedy  merely,  and  not  the  right;  that  it  is  merely  es- 
tablishing a  different  rule  of  evidence,  by  which  new  promises  to 
take  debts  out  of  the  statute  of  limitations  shall  be  proved ;  and 
that  as  it  is  agreed  that  the  legislature  have  the  undoubted  power  to 
alter  and  modify  the  forms  of  proceedings  in  legal  tribunals,  and 
vary  rules  of  evidence,  even  in  reference  to  existing  causes  of  action 
and  suits  pending,  therefore  no  valid  objection  exists  to  applying 
this  new  section  of  the  General  Statutes  to  the  plaintiff's  case ;  that 
if  it  works  an  injury  to  the  plaintiff,  and  deprives  him  of  what  was 
before  a  good  ground  of  action,  it  is  only  one  of  those  exceptional, 
incidental  misfortunes,  attendant  upon  all  changes  in  the  forms  of 
remedies,  and  the  course  of  legal  proceedings,  and  does  not  prove 
that  the  legislature  might  not  properly  make  such  change  in  the 
law. 

The  plaintiff  insists  that  if  this  section  of  the  Greneral  Statutes  is 
given  a  retrospective  action,  so  as  to  apply  to  all  verbal  promises 
made  before  the  act  came  in  force,  it  is  to  that  extent  unconsti- 
tutional and  void,  as  being  a  law  ''  impairing  the  obligation  of  con- 
tracts/' which  the  several  states  are  prohibited  from  passing,  by  the 
constitution  of  the  United  States. 

The  ^^obligation  of  a  contract,"  within  the  meaning  of  the  consti- 
tution, is  not  merely  the  moral  ohligcUion  of  the  party  who  has  re- 
'  ceived  the  consideration,  and  is  therefore  equitably  bound  to  perform 
the  agreement  on  his  part,  but  it  is  the  legal  obligation^  which  em- 
braces not  only  the  right  of  the  party  entitled  to  performance,  but 
the  power  by  law  to  enforce  and  consummate  that  right,  by  compell- 
ing that  performance.  It  is  this  legal  obligation, — ^this  right  to  en- 
force, and  make  effectual  by  legal  compulsion,  in  the  case  of  unexe- 
cuted contracts,  which  the  state  legislatures  are  forbidden  to  impair. 
See  Story's  Com.  on  Constitution,  vol.  3,  p.  241,  §§  1370  to  1376. 

It  has  been  repeatedly  said  by  courts  in  pronounced  judgments, 
and  by  writers  on  the  constitution,  that  this  prohibition  in  the  con- 
stitution does  not  apply  to  statutes  relating  to  remedies,  and  that 
therefore  it  is  no  objection  to  a  remedial  statute,  that  it  is  retro- 
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spective  in  its  operation.  With  the  qualification,  that  such  statutes 
shall  not  be  allowed  to  impair  the  obligation  of  contracts,  or  disturb 
absolute  vested  rights.,  the  doctrine  is  free  from  objection. 

It  is  clearly  within  the  legislative  power  of  the  state  to  make  such 
changes  and  alterations  in  the  forms  and  modes  of  administering 
justice  by  its  tribunals,  as  they  may  deem  most  conducive  to  the  gen- 
eral welfare ;  but  when  under  the  guise  of  changing  or  modifying 
the  remedy,  or  changing  a  rule  of  evidence,  all  remedy  whatever  is 
taken  away  for  the  enforcement  of  any  class  of  valid  contracts,  such 
legislation  ventures  across  the  prohibited  constitutional  boundary, 
and  is  so  far  invalid. 

There  appears  to  be  a  great  deal  of  loose  and  indefinite  language 
in  the  cases  upon  this  subject,  and  hardly  entire  harmony  in  the  de- 
cisions themselves.  Some  of  the  language  used  would  seem  to  go 
far  enough  to  hold,  that  if  the  statute  was  only  one  in  relation  to 
the  remedy,  it  was  not  open  to  constitutional  objection,  though  it 
took  away  all  remedy  whatever. 

But  we  think  that  the  result  of  all  the  discussions  and  decisions  ia^ 
that  such  laws*  are  valid,  with  the  qualification  above  stated,  that 
they  do  not  impair  the  obligation  of  contracts,  or  disturb  absolute 
vested  rights ;  or  in  other  words  that  the  legislature  may  change 
and  modify  remedies,  forms  of  proceedings,  or  the  tribunal  itself,  as 
they  choose,  bat  they  shall  not  directly,  or  indirectly,  destroy  or 
Abolish  all  remedy  whatever,  by  which  the  performance  of  any  class 
of  valid,  legal  contracts  may  be  enforced. 

Among  the  subjects  of  legislation  which  have  generally  been 
classed  as  pertaining  to  the  remedy,  and  not  to  the  right,  is  the  stat- 
ute of  limitations.  That  this  is  so  far  true,  that  the  legislature 
might  shorten,  or  lengthen,  the  period  of  the  statute  as  to  contracts 
Already  existing,  cannot  be  successfully  denied.  But  is  it  equally 
clear  that  the  legislature  might  shorten  the  period  of  the  statute  as  to 
existing  debts,  so  that  the  creditor  should  have  no  opportunity  at  all  to 
enforce  the  debt,  and  so  that  his  debt  would  be  barred  the  moment  the 
statute  was  passed  ?  {f  the  legislature  were  to  pass  a  law  providing 
that  no  action  whatever  should  be  brought  or  maintained  upon  any 
promissory  note  heretofore  given,  no  one  would  question  but  that 
such  act  WQUl.d  be  unconstitutional  and  void. 
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If  the  legislature  were  to  epact  that  no  <%ction  shall  be  brought  or 
maintained  upon  any  promissory  note  heretofore  given,  except  within 
one  year  from  the  date  of  such  note,  could  it  be  claimed  that  such 
law  was  valid  and  binding  as  to  all  notes  within  its  terms  ?  It  seems 
to  me  the  same  difficulty  in  principle  exists  as  in  the  case  of  a  pro- 
hibition of  suits  on  all  notes. 

And  so  as  applied  to  the  present  case,  the  plaintiff  had  at  the 
time  this  section  of  the  General  Statutes  was  passed,  a  valid,  sub- 
sisting legal  contract  against  the  defendants,  which  the  law  furnished 
an  adequate  and  effectual  remedy  to  enforce,  but  by  this  section,  if 
it  applies  to  the  case,  all  right  and  remedy  to  enforce  that  contract  is 
absolutely  taken  away,  and  so  of  all  the  numerous  class  of  cases 
standing  like  the  plaintiff's. 

It  seems  to  me  that  the  same  constitutional  difficulty  underlies  this 
act,  when  applied  to  previous  verbal  promises^  as  would  an  act  pro- 
hibiting any  action  on  a  note  previously  executed. 

But  we  are  relieved  from  going  into  any  extensive  examina- 
tion of  this  constitutional  question,  or  from  making  any  decision 
upon  it,  for  we  are  all  agreed  that^  this  section  of  the  statute 
does  not  apply  to  parol  promises  made  before  this  section  came 
in  force. 

In  this  country  retrospective  legislation  has  never  been  favored. 
The  contracts  of  parties  are  made,  and  the  conduct  and  acts  of  the 
people  regulated,  by  the  law  existing  at  the  time,  and  any  subse- 
quent change  in  the  law  by  which  any  different  effect,  or  conse- 
quence, is  attached  to  such  previous  contracts  or  acts,  is  always  pro- 
ductive of  more  or  less  injustice ;  so  that  irrespective  of  the  con- 
stitutional inhibitions  against  ex  post  facto  laws,  and  laws  impairing 
the  obligation  of  contracts,  (but  still  somewhat  in  analon^y  to,  and 
harmony  with  them,)  such  subsequent  legislation  will  be  presumed 
to  have  been  intended  by  the  legislature  to  be  prospective^  and  not 
retrospective^  in  its  action. 

In  Briggs  v,  Hubbard,  19  Vt.  86,  the  principle  is  thus  stated  by 
the  court :  '^  It  is  an  elementary  principle,  that  all  laws  are  to  com- 
mence in  futuroj  and  operate  prospectively  ;  and  no  one  can  question 
the  correctness  of  the  position  as  a  general  rule,  that  no  statute  is 
to  be  so  construed,  as  to  have  a  retrospective  operation  beyond  the 
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time  of  its  enactment,  miless  the  language  is  too  explicit  to  admit  of 
any  other  construction." 

See  also  to  the  same  effect,  1  Kent's  Com.  455,  456  and  notes, 
8th  ed.  This  principle  has  been  repeatedly  acted  upon  and  applied 
in  this  court.  In  the  above  case  of  Briggs  v.  Hubbard,  which  was  a 
petition  to  vacate  a  judgment  by  default,  rendered  by  a  justice  of 
the  peace,  and  for  a  new  trial,  the  statute  in  force  at  the  time  such 
judgment  was  recovered,  provided  that  a  petition  to  vacate,  &c., 
should  be  brought  to  the  first,  or  second  term  of  the  county  court, 
after  the  rendition  of  such  judgment.  Subsequently  the  legislature 
passed  an  act  providing  that  such  petition  should  be  commenced 
within  two  years.  The  plaintiff's  petition  was  brought  after  the 
passage  of  the  latter  act,  and  was  within  two  years  after  the  rendi- 
tion of  the  justice's  judgment,  but  it  was  not  within  the  act  in  force 
at  the  time. 

The  com*t  dismissed  the  petition,  and  held  that  the  statute  was  in- 
tended by  the  legislature  to  have  a  prospective  operation  only,  as  a 
different  operation  might  work  wrong  and  injustice,  and  disturb 
rights  acquired  under  the  former  statute. 

In  Lotvry  v.  Eeyesy  14  Vt.  66,  it  was  decided  that  the  act  of  1832, 
which  provided  that,  '4f  any  person  shall  go  from  this  state  before 
the  cause  of  action  shall  be  barred,  the  time  of  such  absence  shall 
not  be  reckoned  in  determining  the  time  within  which  such  cause  of 
action  shall  be  barred,*'  was  not  intended  to  operate  upon  causes  of 
action  already  barred  by  the  operation  of  the  previous  statute. 

And  in  Wires  &  Peck  v.  Farr,  25  Vt.  41,  the  court  went  farther, 
and  held  that  the  act  of  1832  had  no  retrospective  action  whatever, 
and  that  the  defendants  in  making  out  the  statute  bar,  was  entitled  to 
have  reckoned  all  the  time  after  the  cause  of  action  accrued 
prior  to  the  passage  of  the  act  of  1832,  although  he  was  out  of  the 
state. 

It  was  not  questioned  in  these  cases  but  that  it  was  within  the  con- 
.  stitutiopal  power  of  the  legislature  to  have  made  the  act  apply  to  all 
existing  causes  of  action,  as  a  debtor  cannot  properly  be  said  to  have 
a  vested  right  to  a  mere  statutory  defence  ;  but  the  court  said  that 
although  the  general  language  of  the  act  was  consistent  enough  with 
such  a  construction,  they  would  presume  that  the  legislature  did  not 
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intood  to  disturb  any  defence  acquired,  either  totally,  or  partially, 
under  the  former  statute. 

So  in  Wright  v.  OaMey  et  al,,  5  Met.  400,  a  decision  was  made  to 
the  same  effect  as  in  our  case  of  Lowry  v.  Keyes,  and  the  judgment 
in  that  case  pronounced  by  Ch.  J.  Shaw,  contains  a  very  full  and 
satisfactory  discussion  of  the  principles  applicable  to  statutes,  and 
when  they  should,  or  should  not,  be  allowed  to  operate  retrospec- 
tively. 

The  same  principle  of  presuming  that  the  legislature  intended  a 
new  statute  to  operate  prospectively  only,  where  a  retrospective  effect 
would  work  injustice,  and  disturb  rights  acquired  under  the  former 
law,  has  been  adopted  and  acted  upon  in  the  English  courts,  although 
parliament  in  its  legislative  powers  is  unclogged  by  any  constitutional 
restrictions. 

An  early  and  notable  example  of  this  class  arose  under  the  statute 
of  frauds  passed  in  the  29th  of  Charles  II,  which  enacted  that  in 
several  classes  of  actions  on  promises,  ^^no  action  shall  be  brought, 
&c.,  unless  such  promise  be  in  writing  signed  by  the  party,  &c." 
It  was  '^held  that  parol  promises  made  before  the  passage  of  this  stat- 
ute, and  valid  as  the  law  then  stood,  were  still  binding  and  to  be  en- 
forced according  to  the  former  law."  Gilmore  v.  Streeter,  2  Mod. 
310 ;  same  case,  2  Shaw,  17.  The  principle  of  these  decisions 
seems  exactly  applicable  to  the  case  in  hand. 

The  defendants  rely  very  strongly  upon  Fowler  v.  ChaUerton,  6 
Bing.  258,  (19  E.  C.  L.  75),  and  several  other  similar  English  de. 
cisions,  as  governing  this  case. 

The  statute  of  9  Geo.  IV,  c.  14,  was  almost  identical  in  language 
with  the  section  of  our  General  Statutes  which  comes  in  question  in 
this  case,  and  it  was  decided  in  Fowler  y,  ChaUerton^  and  in  several 
other  cases  about  the  same  time,  that  after  that  statute  came  in  force 
■  a  parol  promise  made  prior  to  the  statute  could  not  be  proved  as  an 
answer  to  the  plea  of  the  statute  of  limitations.  The  statute  was 
passed  on  the  9th  day  of  May,  but  it  was  provided  by  another  sec- 
tion that  it  should  not  take  effect  until  the  first  day  of  the  following 
January. 

The  opinions  of  the  judges  are  exceedingly  meagre  of  reasons  for 
giving  this  effect  to  the  statute.     The  fullest  opinion  of  all  is  that  of 
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Park,  J.,  in  Fowler  v.  ChaUerUm^  and  the  onlj  reason  he  gives  is 
based  npon  the  fact  that  the  operation  of  the  statute  was  postponed 
for  nearly  eight  months,  for  the  purpose  of  enabling  all  persons  hold- 
ing parol  promises  to  enforce  them  hj  action,  and  thus  avoid  the  in- 
justice and  hardship  which  would  be  occasioned  by  an  immediate 
operation  of  the  new  law. 

However  satisfactory,  or  otherwise,  this  reason  may  be,  it  seems 
to  be  virtually  conceded  that  if  the  act  had  been  passed  without  the 
provision  for  delay  in  taking  effect,  it  would  have  been  entitled  to  a 
different  construction  in  this  respect. 

It  may  be  said  that  the  same  reason  exists  for  giving  the  same 
construction  to  this  section  of  our  General  Statutes ;  that  the  Gren&- 
ral  Statutes  were  enacted  by  the  legislature  in  the  fall  of  1862,  and 
did  not  go  into  effect  until  August  1st,  1863.  But  this  delay  applied 
not  to  this  section  only,  but  to  the  whole  body  of  the  laws  embraced 
in  the  General  Statutes ;  so  that  it  can  hardly  be  supposed  that  the 
legislature  intended  the  delay  as  a  warning  to  creditors  whose  debts 
were  in  legal  life  by  virtue  of  parol  promises  of  their  debtors,  that 
they  must  bring  them  into  judgment  before  the  first  day  of  the  suc- 
ceeding August. 

Another  satisfactory  answer  to  any  such  suggestion  in  reference 
to  our  statute  is,  that  by  the  settled  course  of  the  sessions  of  our 
courts,  and  the  rules  of  practice  in  them,  a  litigated  suit  could  not 
have  been  commenced  and  brought  to  a  final  trial  in  the  period 
which  elapsed  between  the  passage,  and  coming  into  effect^  of  the 
General  Statutes,  showing  clearly  that  the  delay  could  not  have  been 
given  for  any  purpose  of  enabling  creditors  to  avail  themselves  of 
such  parol  promises  before  the  new  law  took  effect. 

In  justice  to  the  counsel  for  the  defendants,  (who  has  argued  the 
cause  with  great  learning  and  ability,)  it  ought  to  be  said,  that  he 
has  attempted  no  argument  drawn  from  the  fact  that  this  law  did  not 
take  effect  from  its  passage,  and  what  has  been  said  on  that  point 
has  been  suggested  by  the  reason  given  by  the  English  judges. 

That  this  statute  is  eminently  one  Where  the  principle  of  prospec- 
tive effect  only  should  be  given,  we  regard  as  clear,  both  on  principle 
and  by  the  authority  of  previous  cases.  By  the  parol  new  promise 
the  plaintiff's  debt  was  equally  valid  and  as  easily  enforced  as  if  he 
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had  taken  a  new  note,  or  an  acknowlegment  or  promise  to  pay  it  ia 
writing.  He  had  done  all  that  the  law  required  to  make  himself  a^ 
cure,  and  might  well  omit  to  do  more ;  he  might  very  naturally  have 
given  delay  and  favor  to  his  debtor,  and  neglected  to  collect  his  deht, 
relying  upon  this  very  promise  to  pay.  Under  these  circumstanceB, 
if  the  legislature  had  the  power,  it  would  be  most  manifest  injustice 
for  them  to  interpose  a  new  statute  defence,  that  would  enable 
the  defendants,  without  any  fault  or  laches  on  the  part  of  the 
plaintiff,  to  avoid  judgment.  It  is  a  clear  case,  as  we  think,  for 
presuming  that  they  intended  no  such  unjust '  effect.  If  anything 
were  needed  to  show  what  the  legislature  in  fact  intended,  it  might 
be  found  in  the  haste  with  which  they  gave  their  construction  of 
this  section,  after  they  learned  what  was  claimed  for  it.  See  Session 
Laws  of  1864,  49,  No,  32. 

This  view  renders  it  unnecessary  for  us  to  examine,  or  decide  on 
other  grounds  presented,  as  to  whether,  if  this  section  of  the  statute 
applied  to  the  case,  it  would  be  within  the  saving  act,  ch,  180,  G. 
S.,  or  whether  the  case  is  affected  by  the  act  of  1864. 

Judgment  affirmed. 


Silas  M.  Waitb  v,  Windham  County  Mining  Coxpant. 

CorporaHofiB.     Ututy* 

The  plaintiff  was  appointed  treasurer  of  tbe  defendant  corporation  \>y  the  direc^ 
ors  thereof  pursuant  to  a  proTislon  of  the  by-laws,  all  the  directors  hot  one 
being  present  at  the  meeting,  and  nothing  appeared  but  that  the  alieenteowa« 
notified  of  the  meeting.  The  plaintiff  entered  upon  and  performed  his  duties  as 
trtaffUrer  fbr  two  anl  one-half  years,  no  question  ever  having  boen  raised  by  the 
absent  director,  or  any  stockholder  of  the  company,  but  that  he  bad  been  lefcally 
appointed,  field,  that  the  company  cannot  refhse  payment  for  hit  servioet  on 
'  th«  ground  that  he  did  not  legally  hold  the  office. 

It  is  not  necessary  that  there  should  be  any  formal  meeting  of  the  dhnectora  ia  order 
to  enable  them  to  do  any  act  which  was  properly  within  their  power  to  do. 

In  business  corporations  the  power  to  fix  the  salary  of  treasnxer,  Is  held  to  be  hid- 
dent  to  the  geiieral  power  and  duty  of  the  office  of  directors,  if  not  prohibited 
'  of  otherwise  restricted  In  the  charter. 
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It  was  agreed  between  the  directors  and  the  plaintiff,  that  if  he  wonid  accept  the 
office  of  treasnrer,  provide  and  advance  ftods  for  the  company  to  carry  on  their 
bnainees,  and  do  the  boslness  of  the  treasurer,  he  should  be  paid  therefor  throe 
hnndrod  dollars  per  year,  and  one  per  cent,  a  month  for  money  advanced.  Held, 
that  the  contract  for  interest  was  usurious. 

GrXNEBAL  ASSUMPSIT.  The  case  was  referred  to  referees  who 
foaud  and  reported  the  following  facts :  The  defendants  are  a  cor- 
poration chartered  hy  the  legislature  of  this  state  in  1856.  The 
company  was  organized  at  Brattleboro  on  the  6th  day  of  May,  1857, 
by  the  choice  of  directors,  and  S.  M.  Waite,  the  plaintiff,  secretary. 
At  a  meeting  of  the  directors  held  on  the  same  day  David  Heaton, 
2d,  was  chosen  president  and  treasurer.  A  meeting  of  the  stock- 
holders was  duly  notified  and  held  at  Brattleboro,  January  6th,  1858, 
At  which  meeting  a  new  board  of  directors  were  chosen.  This  meet^ 
dug  adjourned  to  January  7th,  1858.  At  the  adjourned  meeting  S. 
M.  Waite  was  chosen  treasurer,  and  at  the  annual  meeting  on  the 
5th  day  of  January,  1859,  he  was  again  chosen  secretary  and  treas- 
4irer,  which  office  he  held  till  the  18th  day  of  June,  I860. 

At  the  adjourned  meeting  of  January  7th,  1858,  none  but  the  di- 
rectors were  present ;  they  were  all  present  but  one. 

At  the  first  meeting  of  the  company,  when  the  plaintiff  was  chosen 
'Secretary,  it  was  understood  and  agreed  by  the  stockholders  and  direct- 
ors, and  the  plaintiff,  that  he  was  to  receive  a  salary  of  one  hundred 
dollars  per  year,  for  performing  the  duties  of  the  office. 

At  the  adjourned  meeting  held  January  7th,  1858,  it  was  agreqd 
between  the  plaintiff  and  those  present  at  that  meeting,  that  if  the 
plaintiff  would  accept  the  office  of  treasurer,  provide  and  advance 
funds  for  the  company  to  carry  on  their  business,  and  do  the  business 
of  the  treasurer,  he  should  be  paid  therefor  three  hundred  dollars 
per  year,  and  one  per  cent,  a  month  for  money  advanced,  and  he 
should  not  be  required  to  advance  at  any  one  time  exceeding  five 
thousand  dollars,  and  that  his  salary  as  secretary  was  also  to  be  con- 
iimied. 

If  the  agreements  above  referred  to  are  binding  upon  the  parties, 
then  the  referees  find  there  is  due  to  the  plaintiff,  including  interest 
to  September  Idth,  1864,  the  sum  of  S1056.37. 
« In  arriving  at  this  conclusion  the  referees  allowed  the  plaintiff  his 
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salary  as  secretary  three  years  one  month  and  twelve  days,  at  one  hun- 
dred dollars  per  year,  making  $811.63.,  and  for  services  as  treasurer 
from  January  7th,  1858,  to  June  18th,  1860,  two  years  five  months 
and  eleven  days,  at  three  hundred  dollars  per  year }  making  $734.17., 
and  the  other  items  of  the  plaintiff's  account  as  charged.  They 
computed  interest  at  one  per  cent,  a  month  on  money  advanced  by 
the  plaintiff,  and  find  it  to  be  $359.58.  K  the  plaintiff  is  entitled  to 
recover  the  same  under  the  aforesaid  agreement,  it  should  be  added 
to  the  aforesaid  sum  of  $1056.37.,  making  the  sum  of  $1415.95. 

If  the  directors  had  no  authority  to  fix  the  salary  of  the  plaintiffi 
and  the  plaintiff  is  entitled  to  recover  only  a  reasonable  compensa-* 
tion  for  his  services  actually  rendered,  then  his  services  as  secretary 
and  treasurer  were  reasonably  worth  $522.90,  and  the  plaintiff  is 
entitled  to  recover,  including  interest,  the  sum  of  $373.27.  The  abil- 
ity of  the  defendants  to  refund  the  money  advanced  by  the  plaintiff, 
depended  mainly  upon  the  success  of  the  company  and  the  value  of 
a  soap  stone  quarry,  which  was  then  being  experimented  upon. 

Taking  into  consideration  the  risk  and  inconvenience  of  fumisln 
ing  the  funds  advanced,  the  plaintiff's  services  were  reasonably  worth 
the  sum  the  directors  proposed  to  pay  him,  and  which  the  plainttflT 
expected  to  receive. 

A  case  between  the  same  parties  and  pertaining,  substantiaDy,  to 
the  same  subject  matter,  was  heard  at  the  February  Term,  1863,  and 
is  reported  in  the  36th  Vt.,  page  18, — ^to  which  reference  is  had  for 
additional  statement  of  facts. 

At  the  September  Term,  1864,  Barrett,  J.,  presiding,  the  court 
rendered  judgment  pro  forma  on  this  report,  for  the  sum  of  tl4l5.« 
95,  being  the  largest  sum  found  for  the  plaintiff  by  the  referees, — to 
which  the  defendants  excepted. 

Washburn  dc  Marsh  and  I>,  Kellogg  j  for  the  defendants. 

H.  E.  StoiighUm^  for  the  plaintiff. 

FoLAKD,  Ch.  J.  The  plaintiff  was  appointed  treasurer  of  the 
company  by  the  directors  of  the  same.  All  the  directors  were  pres- 
ent at  the  time  except  one,  and  without  reckoning  the  plaintiff,  a 
majority  of  the  board  were  present  and  made  the  appointment.  It 
is  not  found  that  the  director  who  was  not  present  was  not  notified , 
so  that  he  might  have  been  present  if  necessary.    But  we  are  mot 
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prepared  to  say  that  the  action  of  a  majority  was  not  legal  though 
one  member  was  not  notified.  Nor  do  we  deem  it  necessary  there 
should  be  any  formal  meeting  of  the  directors  in  order  to  enable  them 
to  do  any  act  which  was  properly  within  their  power  to  do.  The  by- 
laws of  the  company  expressly  provide  that  the  treasurer  shall  be 
appointed  by  the  directors.  The  plaintiff  entered  upon  the  perform- 
ance of  his  duties  as  treasurer,  and  no  question  seems  ever  to  have 
been  raised  by  the  absent  director,  or  any  stockholder  of  the  com- 
pany, but  that  he  had  been  legally  appointed.  From  this,  the  assent 
of  the  absent  director,  and  of  the  company,  may  well  be  assumed,  if 
that  were  necessary,  and  after  acquiescing  without  objection,  and  al- 
lowing him  to  perform  the  services  and  duties  of  the  office,  they  can- 
not be  permitted  to  refuse  payment  for  services,  on  the  ground  that 
he  did  not  legally  hold  the  office. 

The  defendants  claim  that  the  directors  could  not  legally  contract 
with  the  plaintiff  as  to  the  amount  of  his  compensation  as  treasurer. 
As  before  said  the  directors  have  the  power  of  appointment,  and  in 
the  absence  of  any  prohibition  in  the  charter  or  by-laws,  on  the 
directors,  and  of  any  other  person  to  whom,  or  mode  in  which,  the 
salary  or  compensation  of  the  treasurer  is  to  be  determined,  we  think 
the  power  to  fix  his  compensation,  or  agree  with  him  upon  it,  belongs 
to  the  directors  as  an  incident  of  the  power  of  appointment,  as  oth- 
erwise they  might  be  wholly  unable  to  fill  the  office.  They  might 
not  be  able  to  find  any  person  to  accept  it,  unless  he  could  have  his 
compensation  fixed.  But  we  think  further,  that  in  the  case  of  a 
business  corporation  like  this,  such  a  power  is  incident  to  the  general 
power  and  duty  of  the  office,  position  and  duties  of  directors.  They 
have  the  general  care  and  oversight  of  the  interests  and  affairs  of 
their  constituent  corporation,  and  may  as  well  agree  with  the  treas- 
urer on  the  price  of  his  services,  as  for  those  of  laborers  or  any  other 
employee  of  the  company. 

There  is  nothing  in  the  report  that  would  justify  the  conclusion 
that  the  price  agreed  on  for  the  plaintiff's  salary  as  treasurer  of  the 
company  was  intended  as  a  cover  for  usury,  and  nothing  from  which 
we  can  say  that  the  contract  was  not  fairly  and  honestly  entered  into 
both  by  the  plaintiff  and  the  directors  with  whom  the  contract  was 
made.    Nor  is  there  any  claim  made  but  that  the  plaintiff  performed 
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all  the  duties  of  treasurer  with  fidelity,  and  to  the  full  satisi^tiou  of 
the  company  and  its  officers. 

The  plaintiff  was  therefore  entitled  to  his  compensation  as  treajs- 
urer,  according  to  the  contract  jprice. 

No  question  is  made  but  that  the  plaintiff  was  duly  appointed  the 
secretary  of  the  company,  and  that  the  compensation  agreed  upon  for 
that  office,  is  binding  on  the  company. 

The  agreement  for  the  payment  of  the  one  per  cent,  a  month  upon 
the  moneys  advanced  by  the  plaintiff  for  the  company,  we  consider 
a  direct  contract  for  the  payment  of  a  greater  rate  of  interest  than  is 
allowed  by  law,  and  therefore  not  binding.  It  was  a  direct  loan  of 
money  by  the  plaintiff  to  the  company  to  be  repaid  at  all  events. 
If  the  contract  had  been  that  the  plaintiff  was  to  be  paid  a  certain 
per  cent,  for  endorsing  the  paper  of  the  company  to  enable  them  to 
raise  money  to  use,  such  a  contract  might  be  good,  as  a  compensation 
for  the  risk  and  responsibility  incurred.  But  this  was  a  direct  loan 
of  the  plaintiff's  own  money,  and  though  he  might  incur  risk  of  losing 
it  by  the  failure  or  inability  of  the  company  to  pay,  he  could  not 
take  an  additional  rate  of  interest  for  such  risk.  The  law  will  not 
enable  a  lender  o(  money  to  graduate  his  rate  of  interest  on  a  loan, 
according  to  the  risk  he  runs  of  the  solvency  of  his  debtor.  If  there 
had  been  some  contingency  upon  which  the  money  was  advanced,  by 
which  the  plaintiff  might  have  lost  any  claim  to  have  his  money 
back,  such  a  contract  would  have  been  valid«  But  this  was  a  direct 
loan,  to  be  repaid  absolutely,  and  any  contract  for  more  than  law- 
ful interest  upon  it  was  usurious.  This  claim  should  have  been 
disallowed. 

The  judgment  is  reversed,  and  judgment  rendered  for  the  plaintiff 
for  the  sum  of  $1056.37.  and  interest  since  September  13th,  1864. 
The  plaintiff  to  recover  no  costs  in  this  court,  and  the  defendants' 
costs  in  this  court  to  be  deducted. 
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RoTAL  F.  Williams  v,  Alson  L.  Wilder. 
Usury.     Promissary  Note.     Statute  of  LimitaHoni. 

The  defendant  was  applied  to  by  the  plaintiff  to  loan  the  plaintiff  some  money. 
The  defendant  flnallj  undertook  to  raise  the  money,  or  fpet  some  one  to  do  so, 
upon  the  follow] ofc  terms,— the  plaintiff  was  to  receiye  $700.,  aod  give  a  note  for 
$840.,  secured  by  a  mortfcage  on  his  farm,  and  they  agreed  opon  the  time  and 
place  of  carrying:  ont  the  transaction.  Preyionsly  the  defendant,  unbeknown  to 
the  plaintiff,  had  arranged  with  one  H.  to  furnish  the  money  and  take 
the  note  and  mortgage;  and  at  the  appointed  time  and  place  H.  met  the  parties, 
and  the  transaction  was  carried  out  in  that  way,  though  the  plaintiff  had  preW. 
ously  dealt  with  the  defendant  alone,  for  the  loan.  Soon  after  this  H.  paid  to  the 
defendant  $75.,  which  was  paid  by  H.  and  received  by  the  defendant,  as  a  part  of 
the  transaction  of  the  loan,  and  in  consequence  of  the  bonus  of  $140.  being  in- 
cluded In  the  note.  The  defendant  subsequently  purchased  the  note  and  mort- 
gage, and  the  plaintiff  paid  him  the  amount  of  the  note  including  the  $140.,  with 
the  interest  thereon.  H.  acknowledged  he  had  one-balf  of  the  extra  amount  in- 
cluded in  the  note,  and  settled  with  the  plaintiff  for  the  share  he  had  received. 
The  plaintiff  then  brought  this  action  against  the  defendant  for  the  balance. 
Held,  that  the  defendant  was  a  party  to  the  usurious  contract,  so  as  to  make  him 
liable  to  refund  so  much  of  the  usury  paid,  as  he  reoelTdd,  though  not  named  as 
ft  party  in  the  security  given. 

It  teems,  that  had  the  defendant  had  no  connection  with  the  usurious  contract,  but 
been  merely  an  innocent  holder  of  the  note  while  current,  the  plaintiff  could  not 
haye resisted  payment  of  the  usury;  the  law  being  regarded  as  settled  that  where 
the  statute  merely  declares  the  consideration  illegal,  without  saying  the  security 
shall  be  void,  then  the  security  is  good  in  the  hands  of  an  innocent  holder  for 
Takie,  if  uken  in  due  course  of  business  in  the  mercantile  sense. 

Bat  had  the  defendant  taken  the  note  with  knowledge  of  the  usury,  without  hay- 
ing had  any  connection  with  the  contract,  the  plaintiff  mi^ht  have  resisted  pay- 
ment of  the  usury;  but  whether  he  could  recover  it  back  when  paid,  quere. 

H.  paid  the  defendant  the  said  $75.  more  than  six  years  before  this  suit  was 
brought,  t>fit  the  plaintiff  made  the  payment  on  the  note  to  the  defendant  within 
six  years.  Hdd,  that  the  plaintiff's  cause  of  action  arose  when  the  last  pay- 
ment was  made. 

AssxTMPSTT,  in  the  common  connts,  to  recover  back  money  alleged 
to  have  been  paid  as  nsurj.  Fleas,  the  general  issue,  and  statute  of 
limitations. 

The  case  was  referred,  and  the  referee  reported  that  sometime  in 
the  fall  of  1851,  the  plaintiff  informed  the  defendant  that  he  wanted 
to  borrow  some  money,  and  told  him  the  anoonnt.  The  defendant 
then  gave  some  encouragement  that  he  would  raise  the  money  for 
him,  but  told  the  plaintiff  he  would  have  to  pay  a  little  something 
^xtra,  as  he,  the  defendant,  sometimes  had  to  pay  extra*    In  March, 
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1852,  and  a  short  time  before  the  plaintiff  wanted  to  use  the  money, 
the  plaintiff  saw  the  defendant  at  Wilmington,  and  spoke  to  him 
again  and  asked  the  defendant  if  he  could  have  the  money  as  they 
had  before  talked.  The  defendant  told  him  he  could  not  raise  it  so ; 
but  after  some  further  conversation  the  defendant  undertook  to  raise 
the  money,  or  get  some  one  to  do  so,  on  the  following  terms,  viz : 
The  plaintiff  owned  a  farm  in  Readsboro  which  was  mortgaged  to  a 
Mr.  Raymond  for  about  six  hundred  dollars, — ^the  defendant,  or  the 
person  he  should  find  to  furnish  the  money,  was  to  furnish  seven 
hundred  dollars,  with  which  the  plaintiff  was  to  pay  the  mortgage  to 
Raymond  and  relieve  his  farm  from  all  incumbrance,  and  for  the 
seven  hundred  dollars  to  execute  his  note  for  eight  hundred  and  forty 
dollars,  payable  in  four  years,  with  interest  annually,  and  give  a 
mortgage  on  his  aforesaid  farm  as  security, — ^and  the  parties  were  to 
meet  at  Readsboro  to  transact  the  business.  Before  this  arrange- 
ment was  made,  the  defendant  had  seen  Frederick  G.  Hubbard,  who 
had  agreed  with  the  defendant  to  furnish  the  money,  upon  the  repre- 
sentation that  the  security  was  good  and  sufficient.  In  accordance 
with  this  arrangement  the  parties  met  at  Readsboro  on  the  third  day 
of  April,  1852,  the  plaintiff  supposing  that  he  had  negotiated  with 
the  defendant  alone,  for  the  loan.  But  Hubbard  came  with  the  de- 
fendant to  Readsboro.  When  the  parties  had  met  there  the  mort- 
gage of  said  Raymond  was  discharged,  and  all  incumbrances  were 
taken  off  from  the  plaintiff's  farm.  Hubbard  then  produced  the 
seven  hundred  dollars,  and  the  plaintiff  executed  his  note  to  Hub- 
bard for  the  sum  of  $840.,  payable  in  four  years,  with  interest  annu- 
ally. The  note  was  made  payable  to  Hubbard  or  order,  and  at  the 
same  time  the  plaintiff  executed  a  mortgage  of  said  farm  to  secure 
payment  of  the  note.  The  farm  was  ample  security  for  that  pur- 
pose. The  said  Hubbard  furnished  and  delivered  the  money  for 
which  the  note  was  given,  from  his  own  funds.  At  the  time  this  ar- 
rangement was  carried  out,  or  within  a  few  days  afterward,  Hub- 
bard paid  to  Wilder,  the  defendant,  seventy-five  dollars,  which  the 
defendant  testified  was  from  the  generosity  of  Hubbard,  for  seeing 
to  the  mortgage. 

Both  the  defendant  and  Hubbard  testified  that  the  defendant  had 
no  interest  in  the  loan.    But  the  auditor  found  that  the  $75. 
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paid  by  Habbard  and  received  hj  Wilder  as  a  part  of  the  transao- 
tion  of  the  loan  to  the  plaintiff  and  by  reason  of  the  bonns  of  $140. 
included  in  the  note  aforesaid.  The  defendant  subsequently  pur- 
chased the  note  and  mortgage,  and  on  the  dlst  day  of  March,  1856, 
the  plaintiff  paid  to  the  defendant  the  amount  due  on  the  note,  in- 
cluding the  said  $140.,  with  annual  interest  thereon.  Hubbard  was 
paid  the  face  of  the  note  and  interest  thereon. 

On  the  same  day  the  writ  issued  in  this  case,  the  plaintiff  pro- 
cured a  writ  against  the  defendant  and  Hubbard  jointly,  when  Hub- 
bard finally  admitted  that  he  had  oue-half  of  the  extra  amount  in- 
cluded in  the  note,  and  the  plaintiff  settled  with  him  for  the  share 
he  had  received,  and  Hubbard  gave  the  plaintiff  his  note  for  $75. 
and  the  plaintiff  discharged  him,  and  thereupon  brought  this  suit. 
If  from  the  foregoing  facts  the  plaintiff  is  entitled  to  recover,  the 
$70.,  being  half  of  the  said  $140.,  amounted  at  annual  interest,  at 
the  time  said  note  was  paid  by  the  plaintiff,  to  the  sum  of  $88.23, 
and  simple  interest  on  that  amount  from  March  81st,  1856,  the  date 
of  the  payment  of  the  note  by  the  plaintiff,  to  the  first  day  of  the 
term  of  the  court  to  which  this  report  is  made,  amounts  to  $120.58, 
which  is  due  the  plaintiff,  with  costs. 

On  the  report,  at  the  Aprill  Term,  1864,  Barrett,  J.,  presiding, 
the  court  rendered  judgment  for  the  plaintiff  for  the  sum  found  -by 
the  referee, — ^to  which  the  defendant  excepted. 

Charles  N.  Davenport^  for  the  defendant. 

I.  Judgment  ought  to  pass  for  the  defendant,  for  he  has  not 
taken,  "directly  or  indirectly,"  of  the  plaintiffs  any  sum  "for  the  for- 
bearance of  any  other  sum,  for  any  time.  6.  S.,  507,  §  3.  To  lay 
the  foundation  for  an  action  upon  this  statute,  two  facts  must  exist. 
The  plaintiff  must  have  paid  usurious  interest^  and  the  defendant  must 
have  received  it  of  the  plaintiff.  2  Parsons  on  Con.,  384-5  and  387 ; 
Floyer  v.  Edwards^  Cowper,  112.  The  taking  of  security  for  usury 
is  not  the  offence  or  illegality,  but  the  receiving  payment  of  it. 
Thomajs  v.  Glectves^  7  Mass.  361. 

The  statute  upon  which  this  action  is  founded  reads :  "  No  person 
shall  take,  direc&y  or  indirectly^  more  than  the  value  of  six  dollars 
for  the  forbearance  of  one  hundred  dollars  for  one  year,  and  at  the 
same  rate  for  a  greater  or  less  sum,  and  for  a  longer  or  shorter 
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time."  The  defendant  has  not  forborne  any  snm,  for  any  time,  di- 
rectly or  indirectly.  What  the  statute  means  by  the  terms  ^^direcdy 
or  indirectly",  is  this :  A  man  shall  not  dirtcUy  take  more  than  six 
pet  cent,  interest,  nor  shall  he  indirectly  by  the  sale  of  property  at 
ati  exorbitant  price,  or  by  the  transfer  of  worthless  securities^  in 
eonnection  with  a  loan,  be  allowed  to  evade  the  statute.  Dyer  ¥• 
Lincoln,  11  Vt.  300 ;  Auaiin  v.  Marringtonj  28  Vt.  130 ;  Fioy^  ▼. 
E&uoardsy  Cowper,  112  ;  Whipple  v.  Powers^  7  Vt.  457 ;  2  Parsons, 
385,  et  seq.y  and  notes. 

Ilk  But  the  statute  of  limitations  affords  a  shield  to  tiie  defend- 
ant. Whatever  usury  the  defeudant  received  was  on  or  about  April 
4th,  1852.  The  writ  issued  March  25th,  1862.  The  defendant's 
relation  to  the  plaintiff  after  the  purchase  of  Hubbard  was  precisely 
that  of  any  other  person  who  might  have  become  the  owner  of  the 
note  and  mortgage.  The  defendant's  notice  that  the  note  was  tainted 
with  usury  might  possibly  have  afforded  the  plaintiff  a  defenoe,  jmv 
ianto,  yet  if  he  chose  not  to  defend,  but  to  pay  voluntarily,  he  cannot 
recover  back.  If  the  plaintiff  ever  had  any  cause  of  action  against 
the  defendant,  it  accrued  immediately  after  the  payment  by  Hob- 
bard.     NeUan  v.  Cooky,  20  Vt.  201. 

W.  H.  FoUeU  and  H.  N.  Eix,  for  the  plaintiff. 

.FoLA.Ni>,  Ch.  J.  The  first  inquiry  su^ested  by  this  case  is  whether 
the  plaintiff  has  paid  any  usurious  interest  to  the  defendant,  in  sndi 
manner  as  to  be  entitled  to  maintain  an  action  against  him  to  re- 
cover it  back.  The  report  shows  that  in  the  note  the  plaintiff  gave 
to  Hubbard,  there  was  included  one  hundred  and  forty  dollars  nsory ; 
that  Hubbard  sold  and  transferred  the  note  to  the  defendant,  and 
that  the  ultimate  payment  of  the  whole  note,  both  the  legal  and  ille- 
gal part,  was  made  by  the  plaintiff  to  the  defendant.  This  was  the 
sole  payment  ever  made  by  the  plaintiff,  and  he  had  no  right  of  ac- 
tion to  recover  for  any  usury  paid  by  him,  until  he  made  this  piq^- 
ment  to  the  defendant.  That  the  plaintiff  might  have  successfully 
resisted  the  payment  of  the  usurious  part  of  the  note  as  against  the 
defendant,  admits  of  no  doubt,  because  the  case  shows  the  fullest 
knowledge  by  the  defendant  of  the  illegality  of  this  portion  of  the 
note  when  he  purchased  it.  The  plaintiff's  counsel  say  that  he  could 
have  done  so,  if  the  defendant  had  been  an  innocent  purchaser  of  tke 
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note  while  current.  But  this  we  think  admits  of  great  doubt.  Un* 
der  the  English  statutes  against  usury,  which  expressly  made  the 
security  infected  with  usury  void,  this  was  so,  and  so  of  all  notes  or 
other  securities  founded  on  considerations  made  illegal  by  statute, 
when  the  statute  so  declares.  But  where  the  consideration  is  merely 
declared  iUegal  by  statute,  without  saying  the  security  shall  be 
void,  we  understand  the  settled  law  to  be  otherwise,  and  that  such 
security  is  good  in  the  hands  of  an  innocent  holder  for  value,  if 
taken  in  the  due  course  of  business  in  the  mercantile  sense.  This 
was  so  held  in  this  state  in  Converse  v.  Foster^  32  Vt.  828,  in  the 
case  of  a  note  given  for  liquors  sold  in  violation  of  the  statute. 

And  the  same  has  been  decided  in  Massachusetts,  under  their  stat- 
ute restraining  the  sale  of  spirituous  liquors,  which  is  much  like  ours. 
But  it  does  not  necessarily  follow,  that  because  the  plaintiff  might 
have  avoided  the  payment  of  the  usurious  part  of  the  note  to  the  de- 
fendant, if  he  voluntarily  paid  it,  he  could  recover  it  back  as 
usury  paid.  For  my  own  part,  I  do  not  see  any  great  objection 
to  allowing  the  action  to  be  sustained  against  a  party  with  whom  the 
usurious  contract  was  not  made  originally,  but  who  has  purchased 
the  note  and  received  payment  of  it  with  full  knowledge  that  a  por- 
tion of  it  was  usurious.  But  we  are  not  prepared  to  decide  this 
without  more  consideration,  and  neither  do  we  find  it  necessary  to 
the  determination  of  this  case.  The  defendant  we  think  was  a  party 
to  the  usurious  contract  in  this  case,  so  as  to  make  him  liable  to  re* 
pay  so  much  of  the  usury  paid,  as  he  received,  though  not  named  as 
a  party  in  the  security  given.  He  was  the  party  who  actually  made 
the  contract  for  the  loan  with  the  plaintiff,  and  procured  Hubbard  to 
furnish  the  money.  We  do  not  mean  to  decide  that  one  who  as  the 
mere  agent  of  another  effects  an  usurious  loan,  becomes  liable,  but 
the  defendant  was  more  than  this ;  he  was  a  party  really  interested 
and  intended  to  be  benefitted  by  the  usurious  part  of  the  agree- 
ment. 

Notwithstanding  the  various  shifts  and  falsehoods  told  to  cover  it 
up,  the  real  contract  is  apparent.  Hubbard  furnished  the  seven  hun- 
dred dollars  that  was  really  loaned  to  the  plaintiff,  and  the  one  hun- 
dred and  forty  dollars  usury  included,  was  for  the  mutual  benefit  of 
IBEttbbard  and  the  defendant,  and  they  were  to  divide  the  plunder 
40 
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equally.  If  under  this  agreement  the  defendant  receiyed  his  share 
of  the  usury,  we  see  no  reason,  upon  the  strictest  construction  of  the 
statute,  why  he  should  not  he  compelled  to  repay  it.  It  would  not 
he  claimed  that  one  could  avoid  liahility  for  usury  taken  hy  him  be- 
cause he  made  his  note  payable  to  another  man. 

And  we  do  not  see  why  the  defendant  should  not  be  equally  liable 
as  if  a  note  for  one-half  the  usury  had  been  made  payable  to,  and 
actually  paid,  directly  by  the  plaintiff  to  him. 

That  the  defendant  actually  did  receive  his  half  of  the  usury  is 
found  by  the  referee,  and  that  it  was  all  paid  by  the  plaintiff.  But 
the  defendant  claims  that  if  he  was  ever  liable  to  the  plaintiff  for 
any  usury  received  by  him,  it  was  paid  and  received  more  than  six 
years  before  this  suit  was  brought,  and  is  therefore  barred  by  the 
statute  of  limitations. 

It  was  decided  by  this  court  in  the  recent  case  of  Davis  v.  Con- 
verse et  aU^  35  Vt.  503,  that  the  statute  applies  to  such  payments. 
Did  the  plaintiff's  claim  for  usury  paid,  as  against  the  defendant, 
accrue  more  than  six  years  before  the  commencement  of  the  action  ? 

Soon  after  the  usurious  note  was  executed  by  the  plaintiff  to  Hub- 
bard, (as  the  security  for  it  was  ample),  Hubbard  paid  over  to  the 
defendant  his  half  of  the  usury,  and  this  was  more  than  six  years 
before  suit ;  and  the  defendant  alleges  that  if  he  ever  received  any 
usury  it  was  then.  But  this  was  a  matter  the  plaintiff  had  nothing 
to  do  with.  He  had  paid  nothing,  and  notwithstanding  he  had  given 
his  obligation  to  pay,  he  could  recover  nothing  until  he  had  actually 
paid  more  than  the  legal  part  of  the  note  and  the  lawful  interest 
thereon. 

The  referee  reports  that  when  the  defendant  took  the  note  from 
Hubbard  he  paid  him  the  full  face  of  the  note.  The  defendant 
claims  therefore  that  when  the  full  amount  of  the  note  was  paid  him 
by  the  plaintiff,  he  only  paid  him  what  he  had  paid  to  Hubbard,  and 
that  therefore  he  received  no  usury.  But  this  fact  is  to  be  taken  in 
connection  with  what  had  already  transpired,  that  the  defendant  had 
then  in  his  hands  one-half  the  amount  of  the  usury  which  he  had 
received  from  Hubbard,  so  that  really  he  paid  Hubbard  for  the  note, 
deducting  one-half  the  usury.  The  case  stands,  so  far  as  this  ques- 
tipp  Iq  cpncemed,  just  as  if  the  plaintiff  had  paid  the  lawful  part, 
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and  one-half  the  usnrious  part,  to  Hubbard,  and  then  Hubbard  had 
handed  the  note  to  the  defendant,  and  the  plaintiff  had  paid  the 
other  half  of  the  usury  to  him.  The  plaintiff  was  not  affected  by 
the  payment  Hubbard  made  to  the  defendant ;  no  right  then  accrued 
to  him,  which  he  could  enforce,  and  therefore  no  time  began  to  ran 
against  his  right. 

The  plaintiff  found  the  note  wholly  unpaid  in  the  defendant's 
hands,  and  paid  the  full  amount  to  him,  and  he  had  the  right  to  un- 
derstand that  the  defendant  took  the  usury  under  and  according  to 
his  original  contract  to  have  it.  We  think  therefore  the  cause  of 
action  arose  when  the  plaintiff  made  the  payment  to  the  de- 
fendant. 

The  defendant  was  the  actual  party  making  the  oppressive  and 
usurious  contract  with  the  plaintiff;  he  was  to  share  in  the  usurious 
part  of  the  agreement,  and  did  so ;  the  plaintiff  has  paid  the  usury 
and  the  defendant  has  received  it ;  and  it  would  be  a  reproach  to  the 
law,  if  it  is  so  impotent  that  it  can  give  no  redress  against  the  real 
wrongdoer.  On  this  subject  of  usury  the  law  disregards  all  pre- 
tence and  sham,  and  deals  with  the  reality,  and  wherever  one  has 
usury  in  his  pocket,  it  will  reach  it,  by  whatsoever  name  it  may  be 
called. 

Judgment  affirmed. 


John  Worden  v.  Mabtin  V.  B.  Powebs. 

DedaraixoM.    Evidence. 

Hie  declarations  of  a  party  in  bis  own  favor,  made  after  the  transaction  in  question 
was  completed  and  the  parties  thereto  separated,  however  short  the  time,  are  not 
admissible  in  evidence. 

They  are  only  admitted  when  concurrent  with  the  act  or  transaction  of  the  party, 
as  a  part  thereof,  and  to  characterize  and  explain  it,  when  alone  and  nnexplained 
it  might  be  eqaivocal  in  its  character. 

Trespass  for  ^3yel^]£ing  into  and  crossing  tl^e  plfuntiff 's  premises, 
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and  trampliDg  down  and  destroying  his  herbage,  &c.  The  case  wa& 
referred  to  a  referee  who  reported  the*  facts  substantially  as  set  forth 
in  the  opinion  of  the  conrt. 

At  the  September  Term,  1868,  Babbstt,  J.,  presiding,  the  court 
pro  forma  rendered  judgment  for  the  plaintiff,  on  the  referee's  re- 
port,— ^to  which  the  defendant  excepted. 

Charles  JV.  Davenportj  for  the  defendants 

I«  The  referee  erred  in  excluding  the  evidence  offered*  It  was 
the  declarations  of  the  defendant  accompanying  the  act  of  going 
firom  the  place  of  meeting,  and  therefore  admissible  as  part  of 
the  res  geitce.  1  Green  Ev.  §  108,  et  seq.;  2  Cowea  &  Hill's  notes,. 
585,  et  $eq.;  Boss  v.  Bank  of  Burlington^  1  Aik.  4^  ;  Eolhrook  et  al^ 
Y.  Murray  et  oZ.,  20  Vt.  525  ;  State  v.  Howard^  32  Vt.  380  ;  Eddy  v. 
Davis,  34  Vt.  209. 

Field  &  Tyler,  for  the  plaintiff. 

When  declarations,  offered  in  evidence,  are  merely  narralvf?e  of  a 
past  occurrence,  they  cannot  be  received  as  proof  of  the  existence  of 
such  occurrence ;  they  must  be  cotemporaneous  with  the  main  fact. 
Green.  Ev.  126,  §  110  ;  Banfield  v.  Parker,  86  N.  H.  353.  But 
declarations  of  a  party,  at  another  time,  in  his  own  favor,  and  in  the 
absence  of  the  adverse  partyj  cannot  be  used  in  support  of  the  claim 
of  the  party  making  them.  Bonie  v.  Sionestreet,  6  Md.  418 ;  Ogden 
V.  Peters,  15  Barb.  560 ;  Woods  v.  Banks,  14  N.  H.  101 ;  State  ▼• 
Davidson,  30  Vt.  378 ;  Elkins  v.  Hamilton,  20  Vt.  627 ;  Bank  of 
Woodstock  V.  Clark,  25  Vt.808  ;  Green.  Ev.,  §  102  and  notes.  There 
are  but  few  exceptions  to  the  rule  that,  when  a  person  is  a  compe- 
tent witness  to  prove  a  fact,  his  declarations  as  to  such  fact  are  not 
admissible.  Boss  v.  Knight,  4  N.  H.  236 ;  Woodard  v.  Paine,  15 
Johns.  493 ;  Bacon  v.  Charlton,  7  Cush.  581.  And  this  case  is  not 
within  any  exception  to  the  rule.  Green.  Ev.,  148,  §  108,  and 
notes. 

Poland,  Ch.  J.  The  defendant  claimed  that  he  made  a  contract 
with  the  plaintiff  by  which  the  plaintiff  gave  him  license  to  cross 
his  land,  and  that  he  paid  the  plaintiff  fifty  cents  therefor.  The 
plaintiff  denied  making  such  contract  or  giving  such  license,  and  also 
denied  meeting  the  defendant  at  the  place  where  the  defendant  said 
ttie  contract  was  made.     The  defendant  introduced  evidence  tending 
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to  prove  that  the  parties  did  meet  at  the  place  where  the  defendant 
<;laiined  they  did.  The  defendant  then  offered  to  prove  that  soon  af- 
ter, he  told  two  witnesses  that  he  met  the  plaintiff,  and  what  trans- 
pired between  them.  The  report  states  that  the  defendant  did  not 
offer  to  prove  what  he  said  the  transaction  was.  It  seems  to  us  that 
this  statement  pretty  much  neutralizes  the  offer,  and  that  if  the  de- 
fendant did  not  offer  to  prove  his  own  statement  of  the  transaction 
between  him  and  the  plaintiff,  he  made  no  offer  at  all.  But  waiving 
all  criticism  as  to  this,  was  it  admissible  for  the  defendant  to  prove 
his  own  statement,  as  to  the  contract  with  the  plaintiff,  made  soon 
after  he  claimed  the  contract  was  made  ?  It  seems  clear  to  us 
that  it  was  not,  and  that  the  referee  properly  rejected  the  evi- 
dence. 

It  was  a  mere  narrative  of  a  past  transaction  which  was  already 
complete  and  finished.  The  fact  that  it  was  soon  after  makes  no  dif- 
ference. The  declarations  of  a  party  in  his  own  favor,  are  not  ad- 
mitted, on  the  ground  that  they  are  made  while  fresh  in  his  memory, 
and  so  soon  that  he  could  not  have  forgotten;  and  that  be  probably 
has  not  had  time  to  imagine  or  concoct  a  false  account.  They  are 
only  admitted  when  concurrent  with  an  act  or  transaction  of  his,  and 
as  a  part  of  the  act  or  transaction  itself,  and  to  characterize  and  ex- 
plain the  act  or  transaction,  which  alone  and  unexplained,  might  be 
equivocal  in  its  character. 

If  the  act  and  the  declaration  are  not  concurrent,  and  the  act  is 
finished  and  past  before  the  declaration  is  made,  then  it  becomes  a 
mere  narrative  of  a  past  transaction  and  inadmissible,  and  the  length 
of  time  that  intervenes  is  not  important.  It  is  difficult  to  see  how 
any  declaration  of  the  defendant,  on  the  subject  of  this  dispute  be- 
tween them,  ever  could  be  admissible  unless  made  in  the  presence  of 
the  plaintiff.  In  its  legal  character  it  was  wholly  immaterial  whether 
made  half  an  hour,  or  half  a  day,  or  half  a  year  afterwards.  The 
interview  between  the  parties,  and  the  transaction  between  them  was 
over  and  ended,  and  the  parties  separated,  and  when  the  defendant 
made  the  statement  he  offered  to  prove,  he  was  not  acting  in  any 
way  under  the  contract  he  claimed  he  had  made,  or  exercising  any 
right  he  claimed  thereby  to  have  acquired.  It  was  a  clear  case  of 
naked  narrative  declaration.    EM'm  v.  Hamilton,  20  Vt.  627,  was  a 
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much  stronger  case  for  the  adnussion  of  the  parties'  declarations, 
but  the  court  reversed  the  judgment  below  because  they  were  ad- 
mitted. 

In  Bos8  V.  Bank  of  Burlingftan,  the  plaintiff's  dedarationa  which 
were  admitted  all  accompanied  some  act  of  his  in  reference  to  the 
money,  and  were  all  made  prior  to  the  loss  of  his  money  by  the 
burning  of  the  boat,  and  when  he  could  not  possibly  have  anticipated 
any  such  event. 

Judgment  affirmed. 


Bsixows  Falls  Cakal  Compant  v.  Town  of  BocKmcHAif. 

Taases.     Grand  List.     Water  Power. 

Property  oonsisting  of  seyeral  balldings  connected  together  may  be  set  in  tb« 
grand  list  together  onder  an  appropriate  name,  or  may  be  divided  np,  giving  the 
Taloe  of  each  boilding  by  itself. 

The  Btatate,  S  90,  ch.  83,  O.  S.,  providing  that  the  listers  shall  set  in  the  list  of  each 
taxable  person  the  quantity  of  real  estate  owned  or  occupied  by  him,  has  refer* 
ence  to  forms  and  agricaltnral  lands,  not  to  small  parcels  used  for  balldings, 
where  the  value  depends  on  mere  location  and  business;  but  if  not  so  set  in  the 
list  In  either  case,  it  does  not  render  the  list  void,  or  give  the  owner  any  action 
against  the  listers,  or  the  town,  without  showing  that  the  negiect  has  worked 
him  some  loss  or  injury. 

When  a  water  power  is  applied  to  a  mill  or  ftictory,  it  should  be  taxed  with  and  as 
a  part  of  it,  and  when  unimproved,  it  should  be  taxed  with  the  land  to  which  it 
belongs,  if  its  existence  adds  to  the  value  of  the  property. 

AssuupsiT  to  recover  for  money  collected  for  taxes  in  Bocking« 
ham  in  1860.  Trial  by  the  court  by  the  consent  of  the  parties,  Sep- 
tember Term,  1864,  Barrett,  J.,  presiding. 

The  plaintiffs  claimed  to  recover  on  the  ground  that  the  list  of  the 
plaintiffs'  property  included  within  the  bracket  below  was  improp- 
erly made,  and  is  invalid.  The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appeared  that  the  property  taxed  con- 
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8i8ted  of  the  locks  and  canal,  and  buildings,  consisting  of  mills,  shops, 
dwelling  houses,  &c.,  standing  upon  the  margin  of  the  canal,  and 
land ;  and  that  the  same  was  set  in  the  list  of  1860,  as  follows : 

Bellows  Falls  Canal  Company,  house,  barn  and  tripe 

house,  1-4  acre,  $  850 

Locks  and  canal,  9000 

Two  offices,  700 

Old  blacksmith  shop,  200 

New  blacksmith  shop,  500 

Saw  mill,  1500 

House  on  beach,  250 

Iron  foundry,  600 

Double  D.  House,  800 

Peg  factory,  750 

Machine  shop  and  blind  shop,  1400 

Buildings  on  three  acres,  900 

Church  mill,  12  1-8  acres,  1250 

Meadow  land  14  acfes,  2100 

Meadow  12  acres  near  meeting  house,  2100 

Total,  $22400 

It  appeared  from  the  listers'  statement  agreed  upon  by  the  parties, 
that  they  examined  the  real  estate  included  under  the  head  of  locks 
and  canal,  and  came  to  the  conclusion  that  it  should  be  appraised  at 
the  sum  of  nine  thousand  dollars,  and  so  appraised  it ;  that  from  the 
point  where  the  water  is  taken  from  the  river  into  the  canal,  to  the 
point  where  the  same  empties  into  the  river  again,  being  conveyed 
through  the  locks  and  canal,  is  a  distance  estimated  at  one  hundred 
and  sixty  rods ;  and  the  width  of  the  canal  is  about  sixty  feet,  and 
a  strip  of  land  on  each  side  of  the  canal  is  about  twenty  feet  wide, 
making  the  entire  width  of  the  canal  and  land  one  hundred  feet ; 
that  the  above  described  estate  is  not  appraised  under  any  other 
head,  and  is  not  included  in  the  list  under  any  other  item  in  said 
town  of  Rockingham  \  and  that  at  the  time  of  the  appraisal  the 
locks  and  canal  were  useless  and  worthless  for  the  purposes  of  navi« 
gation,  and  had  been  abandoned  by  the  canal  company  for  such  use, 
and  that  the  canal  was  used  simply  for  a  reservoir  fi^om  which  water 
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was  drawn  to  supply  the  several  mills,  and  that  the  mills  with  the 
water  power  that  propelled  their  machinery  were  all  separately  ap- 
praised and  adjudged,  as  appears  by  the  grand  list,  and  further  that 
they  appraised  the  locks  and  canal  as  real  and  not  personal  estate. 
The  plaintiffs  paid  upon  the  appraisal  of  1860,  for  town 

taxes,  $216,00 

Bellows  Falls  village  taoces,  45,00 

Bellows  Falls  district  school  taxes,  115,20 

All  which  was  paid  before  the  date  and  service  of  the  plaintiffs' 
writ  in  this  case,  and  amounts  to  $376,20. 

The  defendant  conceded  that  the  canal  company  was  duly  char- 
tered, &c. 

Upon  these  facts  the  court  pro  forma  rendered  judgment  for  the 
defendant, — to  which  the  plaintiffs  excepted. 

Field  db  Taylor^  for  the  plaintiffs,  cited  Henry  v.  Chester^  15  Vt. 
470  ;  Spear  v.  Braintree,  24  Vt.  414 ;  Torrey  v.  MUlbury,  21  Pick.  65  ; 
Thames  Manufacturing  Co,  v.  Lathropj  7  Conn.  550 ;  Thayer  v. 
Steams  etal.,1  Pick.  482  ;  Thurston  v.  LiUle,  3  Mass.  429  ;  Hutch- 
ins  et  al.  y.  Moodyy  34  Vt.  433  ;  Steams  v.  Miller  et  al.^  25  Vt.  20  ; 
Boston  Manufacturing  Co.  v.  Newton^  22  Pick.  22  ;  City  of  LoweUy. 
County  Commissioners  of  Middlesex^  6  Allen,  131 ;  Drew  v.  Davis^ 
10  Vt.  506 ;  Libhy  v.  Bumham  et  aZ.,  15  Mass.  144. 

H.  E.  Stoughton,  for  the  defendant,  maintained  that  the  school 
district  and  village  corporation  taxes  are  not  recoverable  in  this  ac- 
tion. Spear  v.  Braintree^  24  Vt.  419  ;  Vt.  Central  B.  B.  v.  Burling^ 
tony  28  Vt.  193 ;  Slack  v.  Norwich,  32  Vt.  823.  The  burden  of 
proof  is  on  the  plaintiffs  to  establish  the  invalidity  of  the  town  tax. 
Briggs  v.  Whipple^  7  Vt.  20. 

The  requirements  of  the  statute  as  to  inserting  in  the  list  the  nwoor 
ber  of  acres,  cannot  affect  the  relation  as  between  individuals  in 
towns.  Treating  this  omission  as  an  irregularity  which  does  not 
render  the  tax  void,  which  is  the  most  favorable  ground  for  the  plain- 
tiff, and  that  in  such  case  they,  in  the  action  for  money  had  and  r^ 
ceivedi  are  entitled  to  recover  the  damage  they  have  sustained,  what 
sum  are  they  entitled  to  recover  ?  Certainly  nothing,  for  the  case  faila 
to  show  any  damage,  and  it  is  impossible  to  conceive  of  any.  Fairhcmks 
V.  jEtorcd^e,  24  Vt  12 ;  Spear  v.  Braintree,  24  Vt,  414 ;  26  Vt.  20. 
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Poland,  Ch.  J.  The  burden  of  proof  is  on  the  plaintiffs  to  show 
that  the  taxes  sought  to  be  recovered  back  in  this  action,  were  ille- 
gally collected.  It  is  claimed  that  the  plaintiffs'  grand  list  upon 
which  the  taxes  were  assessed  was  illegal  and  void,  and  so  the  taxes 
assessed  on  it  void. 

1st,  Because  the  same  property  was  twice  included  in  the  list  and 
thus  the  plaintiffs  made  to  pay  double  taxes  upon  it.  That  the  whole 
property  was  put  in,  under  the  head  of  locks  and  conoZ,  and  again  in 
items  of  building$^  shapa^  i&c. 

The  case  instead  of  showing  this,  (as  the  plaintiffs  would  be  bound 
to  do,  in  order  to  recover  on  this  ground,)  shows  exactly  the  con* 
trary.  The  property  being  all  connected  together,  not  divided  into 
separate  parcels  at  all,  the  listers  might  properly  have  set  it  in  the 
list  in  one  gross  sum,  under  any  appropriate  name  or  description  so 
as  to  be  reasonably  certain  what  made  up  the  list. 

But  the  fact  that  they  divided  it  up  separately,  giving  the  value  of 
each  building  by  itself,  was  equally  proper,  unless  thereby  the  prop- 
erty or  some  of  it  was  thus  put  twice  in  the  list. 

It  does  not  appear  very  distinctly,  whether  under  the  head  of  locks 
and  canaly  the  listers  intended  to  include  the  land  covered  by  the 
buildings,  and  then  added  the  value  of  the  buildings  alone,  without 
reference  to  the  land  covered  by  them,  or  whether  with  each  building 
they  included  the  value  of  the  land  it  occupied.  And  we  do  not  re- 
gard it  as  at  all  material  which  way  it  was  done,  if  no  more  than 
aU  the  land,  and  all  the  buildings,  were  once  included  in  the  list. 
There  is  no  evidence  that  any  injury  or  prejudice  resulted  to  the 
plaintiffs  from  the  mode  adopted  in  making  up  their  list. 

2d,  Because  the  listers  neglected  to  ascertain  the  quantity  of  land, 
and  to  state  the  quantity  of  land  in  the  list. 

This  requirement  of  the  statute  is  evidently  for  the  purpose  of  en- 
abling the  county  average  and  equalization  to  be  made  between  the 
different  towns  in  the  county,  and  the  state  average  to  be  made  be- 
tween the  different  counties,  so  that  it  may  appear  at  what  rate  per 
acre  the  lands  of  a  town  have  been  appraised  and  set  in  the  list. 
The  only  object  to  be  attained  by  this,  is  attained  by  having  it  done 
in  reference  to  farms,  and  agricultural  lands,  and  can  be  of  no  avail 
in  reference  to  small  parcels,  used  for  business,  as  for  factories,  mills, 
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stores,  &c.,  or  for  mere  dwellings  and  gardens,  where  the  value  de- 
pends on  mere  location  and  business. 

But  where  it  is  required,  as  in  the  case  of  a  farm,  it  is  not  for  the 
benefit  of  the  t>wner,  but  for  public  purposes,  and  if  neglected  to  be 
done  in  such  cases,  it  does  not  render  the  list  void,  or  give  the  owner 
any  action  against  the  listers,  or  against  the  town^  without  showing 
that  it  has  worked  him  some  loss  or  injury.  Such  provisions,  so 
far  as  the  tax-payer  is  concerned,  are  to  be  considered  as  directory 
merely.     Torrey  v.  Millhury^  21  Pick.  64* 

3d,  The  plaintiffs  claim  the  listers  should  have  stated  how  much 
land  they  appraised  with  each  of  the  buildings  separately* 

If  it  is  to  be  inferred  they  appraised  any  land  with  those  build* 
ings,  we  think  it  must  be  so  much  as  each  building  covered,  and 
there  is  nothing  in  the  case  to  show  that  in  fact  any  more  was  spe* 
cially  attached  to,  or  used  with  the  building. 

4th,  The  plaintiffs  claim  that  the  value  of  the  canal  as  a  reservoir, 
furnishing  water  power,  was  either  twice  included,  once  under  the 
head  of  locks  and  cancd^  and  again  with  each  mill  and  shop,  or  else 
that  it  was  wholly  included  under  the  head  of  lodes  and  eanaly  sepa- 
rate from  the  mills  carried  by  it,  and  that  either  mode  made  the  list 
illegal. 

It  does  not  appear  but  that  such  part  of  the  water  power  furnished 
by  the  canal,  as  was  applied  to  any  miU  or  shop,  was  included  in  the 
valuation  of  such  mill  or  shop. 

If  there  was  any  remaining  capacity  in  the  canal  to  furnish  water 
power,  not  used,  which  made  the  structure  or  reservoir  more  valua- 
ble, it  was  properly  appraised  with,  and  as  a  part  of  the  property 
itself.  It  may  be  conceded  that  a  water  power,  as  such,  unconnected 
with  any  mill  or  other  erection,  and  disconnected  from  any  land,  is 
not  a  proper  subject  of  taxation. 

But  when  applied  to  a  mill  or  factory,  to  the  extent  it  is  thus  ap<> 
plied,  it  becomes  a  part  of  the  mill  or  factory  itself,  and  should  be 
taxed  with,  and  as  a  part  of  it ;  and  when  unimproved,  it  is  to  be 
taxed  with  the  land  to  which  it  belongs,  if  its  existence  adds  to  the 
value  of  the  property.     Boston  Manuf,  Co.  v.  Newton^  22  Pick.  22. 

In  City  of  Lowell  v.  Co,  ComrnWs  of  Middlesex^  6  Allen,  131,  the 
proprietors  of  the  locks  and  canals  on  Merrimac  river,  (which  were 
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made  for  the  purpose  of  creating  and  furnishing  water  power,)  had  , 
leased  or  contracted  portions  of  the  water  power  to  certain  compa- 
nies, and  the  same  was  used  for  operating  their  factories  or  mills. 
These  mills  and  factories  were  assessed  at  an  increased  rate,  in  con- 
sequence of  the  use  of  such  power. 

The  owners  of  the  locks  and  canals  had  a  surplus  water  power 
which  was  unemployed.  In  assessing  the  value  of  the  locks  and  ca- 
nals, this  surplus  water  power  was  added  to  their  value,  and  it  was 
decided  that  this  was  proper  and  legal. 

That  case  seems  fully  to  justify  the  action  of  the  listers  in  the 
present  case,  so  far  as  we  are  able  to  learn  from  the  exceptions  and 
accompanying  papers  what  was  done. 

We  have  been  wholly  unable  to  find  in  this  case,  that  there  has 
been  any  double  taxation  of  any  portion  of  the  plaintiffs'  property, 
or  that  anything  was  done  by  the  listers  in  assessing  their  property 
that  has  worked  them  any  wrong.  Nor  are  we  able  to  discover  any 
such  irregularity  in  the  form  or  mode  of  making  up  their  list,  as 
should  render  it  void ;  and  if  there  has  been  a  failure  to  comply 
with  all  the  requirements  of  the  statute,  they  are  not  of  a  character 
that  could  prejudice  the  plaintiffs,  or  of  which  they  can  be  heard  to 
complain. 

Judgment  affirmed. 


Abel  Galpin  v.  N.  F.  Babnet. 
StattUe  of  Limitations.     Agency »     Promissory  note* 

When  the  plaintiff  called  on  the  defendant  for  the  pay  on  the  note  In  question,  the 
defendant  "told  him  he  ou((ht  to  have  his  pay,  that  it  was  right  he  should  have 
it,  but  that  he  had  lost  a  ffood  deal  in  the  business  and  was  not  worth  anything 
and  could  not  pay  It."  Edd,  that  under  the  rule  established  in  PMp8  v.  Steuh 
art,  12  Yt.  256,  this  acknowledgment  was  not  sufficient  to  take  the  case  out  of 
statute  of  limitations. 

B.  had  given  the  note  in  question  as  the  agent  of  the  defendant,  though  in  fact  the 
business  was  his  own,  and  the  defendant  had  no  interest  therein,  and  after  the 
agency  terminated  and  the  defendant  had  refused  to  pay  the  note,  B.,  upon  being 
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called  upon  by  the  holder  to  giye  a  new  note,  rttased,  sayinfc  he  had  no  authority, 
•     bat  paid  and  endorsed  a  dollar  on  the  old  one.    Hdd,  that  this  did  not  renew  the 
note  as  against  the  defendant. 

Assumpsit  on  a  promissory  aote.     Pleas,  the  general  issue,  and 
the  statute  of  limitations.     The  case  was  referred  and  the  referee 
reported,  substantially,  that  Norman  H.  Batchelder  carried  on  the 
business  of  manufacturing  chairs  from  1844  up  to  1849,  when  he 
failed ;  that  after  the  failure,  by  an  arrangement  between  Batchelder 
and  the  defendant,  the  business  was  carried  on  as  before  by  Batchel- 
der, in  the  name  of  the  defendant,  Batchelder  acting  as  defendant's 
agent,  but  the  defendant  had  no  interest  in  the  matter  other  than  to 
^fl|}dt  Batchelder,  and  took  no  active  part  in  the  business.     He  went 
...tf]^'^apQ£  merchants  in  the  yicinitj  to  tell  them  they  might  pay  on  his 
accouniorders  drawn  by  Batchelder,  and  he  gave  Batchelder  leave 
4^'4Uc*hul^name  in  drawing  ^uch  orders.     And  Batchelder  drew  or* 
L      ^   -.        ders  iiv  tha  defendant's  name  on  said  merchants,  and  this  was  known 
i  '  ^^{he  l^la^tiff.     But  before  the  execution  of  the  note  in  controversy 

\     \f* '"  the  d^^i^dant  forbade  Batchelder's  so  signing  his  name  to  notes  with- 
^ ^'^su^v- '  Pwhis  leave,  and  no  more  notes  were  ever  given  by  Batchelder  as 
the  agent  of  the  defendant  except  the  one  in  suit. 

The  plaintiff  worked  for  Batchelder  before  his  failure,  and  after 
Batchelder  commenced  business  as  agent  of  the  defendant,  he  em- 
ployed the  plaintiff  to  work  for  him.  The  defendant  paid  him  from 
time  to  time  for  a  portion  of  his  services,  and  on  the  6th  of  Decem- 
ber, 1850,  Batchelder  settled  with  him  and  gave  him  the  note  in  con- 
troversy of  which  the  following  is  a  copy : 

"Arlington,  December  6th,  1850. 
"One  day  after  date,  for  value  received  I  promise  to  pay  Abel 
Galpin  or  bearer  forty  dollars,  with  use. 

Signed,  N.  F.  Barney, 

N,  H.  Batchelder,  Agent." 
There  is  endorsed  on  said  note  "October  4th,  1856,''  as  follows  : 
^'  Paid  on  the  within  one  dollar." 

The  defendant  had  no  knowlege  of  this  note  until  the  day  of  the 
endorsement,  when  the  plaintiff  called  on  him  and  told  him  he 
wanted  his  pay  or  the  note  renewed.  The  defendant  told  him  he 
ought  to  have  his  pay,  that  it  was  right  he  should  have  it,  but  that 
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he  had  lost  a  great  deal  in  this  business  and  was  not  worth  anything 
and  could  not  pay  it.  The  plaintiff  then  went  to  Batchelder,  and 
asked  him  to  paj  the  note  or  renew  it.  Batchelder  told  him  he  had 
no  right  to  give  a  new  note,  but  he  would  pay  him  one  dollar  and 
endorse  it  on  the  note,  and  that  would  renew  it.  He  then  paid  from 
his  own  money  one  dollar  and  made  the  endorsement  on  the  note* 
The  defendant  himself  never  promised  to  pay  the  note  unless  he  did 
80  in  the  manner  before  stated,  by  Batchelder  as  his  agent.  The  de- 
fendant failed  in  about  four  years  afler  the  failure  of  Batchelder. 
After  the  failure  of  the  defendant  there  were  some  small  matters  of 
book  account  which  were  settled  by  Batchelder*  The  books  re- 
mained with  the  said  Batchelder  till  the  shop  burnt  in  September^ 
1857.  The  defendant  never  claimed  to  have  any  interest  in  the  ac- 
counts, and  never  received  anything  from  them,  and  there  was  no 
proof  that  the  books  ever  passed  into  his  hands.  It  did  not  appear 
that  Barney  revoked  the  authority  of  Batchelder  as  agent  till  after 
the  endorsement  made  upon  said  note.  He  did  revoke  said  .authority- 
afterward.  If  from  the  foregoing  facts  the  plaintiff  is  entitled  to 
recover,  he  should  recover  the  amount  due  on  said  note  April  12lh, 
1864,— $70.62. 

On  this  report  the  court,  at  the  April  Term,  1864,  Barrett,  J., 
presiding,  rendered  judgment  for  the  defendant  to  recover  his  costs, 
— ^to  which  the  plaintiff  excepted. 

BuiUr  &  Wheeler  and  E.  L.  Waterman^  for  the  plaintiff. 

E.  E»  Kellogg,  for  the  defendant.  • 

FiERPOiNT,  J.  As  we  think  the  defence  of  the  statute  of  limitar 
tions  must  prevail  in  this  case,  it  becomes  unnecessary  to  consider 
the  other  questions  that  have  been  discussed. 

The  plaintiff's  right  to  recover  is  barred  by  the  statute,  unless 
what  was  said  to  him  by  the  defendant  on  the  4th  of  October,  1856, 
or  what  was  done  by  Batchelder  on  the  same  day,  was  sufficient  to 
prevent  its  operation. 

When  the  plaintiff  called  on  the  defendant  for  the  pay  on  the  note, 
on  the  4th  of  October,  the  defendant  ^Hold  him  he  ought  to  have  his 
pay,  that  it  was  right  he  should  have  it,  but  that  he  had  lost  a  great 
deal  in  the  business  and  was  not  worth  anything,  and  he  could  not 
pay  it."    When  we  consider  that  the  debt  to  the  plaintiff  was  one 


680  WINDHAM  COUNTY, 

Galpln  v.  Barney. 

that  (although  contracted  in  the  name  of  the  defendant  and  for 
which  he  was  legally  liable)  was  really  a  debt  that  was  contracted 
by  Batchelder  in  his  own  business,  and  in  which  the  defendant  had 
no  interest,  and  that  it  was  a  debt  that  Batchelder  ought  to  pay, 
the  language  used  by  the  defendant  can  hardly  be  regarded  as  an 
acknowledgment  of  a  subsisting  debt  against  himself;  he  says  the 
plaintiff  ought  to  have  his  pay,  that  it  wa^  right  he  should  have  it ; 
this  he  could  say  without  acknowledging  that  he  was  liable'  and 
ought  to  pay  it.  But  conceding  this  to  be  an  acknowledgment  of  the 
debt,  that  is  not  sufficient  to  take  it  out  of  the  statute.  ^^There  must 
be  an  acknowledgment  of  the  debt  as  still  due,  with  an  apparent 
willingness  to  remain  liable  for  it,  or  at  least  without  an  avowed  in- 
tention to  the  contrary."  This  rule  was  established  in  Fkdpa  v. 
Stewart^  12  Vt.  256,  aad  has  been  adhered  to  in  this  state  ever 
since. 

The  acknowledgment  must  be  such  that  a  promise  to  pay  the  debt 
may  fairly  be  inferred  from  it.  In  this  case  the  defendant  at  the 
same  time  that  he  said  the  plaintiff  ought  to  have  his  pay,  also  said 
that  he  had  lost  a  great  deal  in  the  business,  was  poor  and  could  not 
pay  it.  We  think  it  would  be  impossible  fairly  to  infer  a  promise 
to  pay  from  such  a  declaration.  When  taken  together  with  the  facts 
as  found  by  the  referee,  it  sounds  more  like  a  declaration  of  an  in- 
tention not  to  pay. 

The  plaintiff  seemed  at  the  time  so  to  regard  it,  for  he  immedi- 
ately went  to  Batchelder  and  asked  him  to  pay  the  note  or  renew  it, 
thus  showing  that  he  did  not  understand  the  defendant  to  have  said 
anything  that  would  operate  to  renew  the  note. 

The  referee  has  expressly  found  that  the  defendant  did  not  promise 
to  pay  the  note  unless  he  did  so  by  said  Batchelder  as  his  agent. 

When  the  plaintiff  went  to  Batchelder  and  asked  him  to  pay  the 
note  or  renew  it,  Batchelder  told  him  he  had  no  authority  to  make  a 
new  note,  but  proposed  to  pay  him  a  dollar  and  endorse  it  on  the 
note,  saying  that  would  renew  it.  He  therefore  paid  the  plaintiff  a 
dollar  from  his  own  money  and  endorsed  it  upon  the  note.  This  we 
think  cannot  have  the  effect  to  renew  the  note  as  against  the  defend- 
ant. It  is  difficult  to  see,  if  he  had  no  authority  to  bind  the  defend- 
ant by  giving  a  new  note,  how  he  could  bind  him  by  a  new  promise 
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to  pay  the  old  one.  He  does  not  appear  to  have  professed  to  act  as 
the  agent  of  the  defendant  in  making  the  payment  and  endorsement, 
but  the  fair  inference  from  the  report  is,  that  both  understood  at  the 
time  the  payment  was  made,  that  Batchelder  was  paying  his  own 
money  and  in  his  indiyidual  capacity. 
Judgment  affirmed. 


David  M.  Whittaker  r.  Mabtin  Pbrrt,  George  T.  Ai4L£N  and 
John  W.  Moore. 

Pleading.     Becogntzance.     Forcible  Entry  and  Detainer, 

Where  a  plea  is  filed  in  the  justice  court  and  an  appeal  taken,  the  defendant  may, 
hnt  need  not,  file  a  new  plea  in  the  coanty  court. 

A  plea  in  abatement,  defective  in  form  as  such,  may  be  suflScient  as  a  motion  to 
dismiss  for  want  of  a  recognizance  for  costs.    The  plea  in  this  case  so  held. 

In  a  case  of  forcible  entry  and  detainer  the  justices  issuing  the  warrant,  authorised 
by  f  4,  ch.  46,  G.  S.,  should  take  security  fir  the  costs  of  prosecution,  or  the  pro- 
ceedings will  be  dismissed  upon  motion. 

Forcible  Entry  and  Detainer.  The  complaint  was  signed  by 
Marshall  Newton,  assistant  judge  of  Windham  County  Court,  and 
by  W.  E.  Osgood,  justice  of  the  peace.  The  defendants  filed  a  plea 
in  abatement  in  the  justice  court,  as  follows  : 

'^The  said  defendants  move  this  honorable  court  that  said  process 
abate,  because  they  say  that  said  process  was  issued  by  said  Mar- 
shall Newton,  assistant  judge  of  Windham  County  Court,  and  said 
Willard  E.  Osgood,  justice  of  the  peace,  within  and  for  said  county, 
without  any  security  being  given  to  the  defendants  by  way  of  recog- 
nizance by  any  person  other  than  the  plaintiff  that  the  plaintiff 
would  prosecute  his  writ  to  effect,  and  pay  all  damages,  if  judgment 
be  rendered  against  him  ;  and  also  without  any  minute  of  any  recog- 
nizance with  the  name  of  any  surety,  or  the  sum  in  which  he  was 
bound  being  indorsed  on  said  writ,  at  the  same  time  signing  the 
same." 
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The  defendants  also  pleaded  a  judgment,  recovered  in  action  of 
trespass  against  the  same  parties,  in  bar, — ^to  which  the  plaintiff  de- 
murred. 

The  court,  at  the  September  Term,  1864,  Barhett,  J.,  presiding, 
sustained  the  demurrer  and  adjudged  the  plea  insufficient,  and  ren- 
dered judgment  for  the  plaintiff  for  restitution  of  the  premises,  and 
that  the  defendants  pay  a  fine  of  ten  dollars,  and  the  costs, — ^to  which 
the  defendants  excepted* 

Other  facts  appear  in  the  opinion  of  the  court. 

Field  <fh  Tyler  and  Butler  &  Wheeler ^  for  the  defendants. 

Charles  N.  Davenport^  for  the  plaintiff. 

PiERPOiNT,  J.  The  first  question  is  in  regard  to  the  plea  in  abate- 
ment.  The  plea  was  filed  before  the  magistrate.  No  new  plea  was 
filed  in  the.  county  court.  When  the  question  came  up  on  this  plea, 
at  the  second  term  after  the  suit  was  entered  in  the  county  court,  it 
was  adjudged  insufiicient  as  not  having  been  filed  in  that  court,  and 
as  defective  in  substance. 

We  think  it  was  not  necessary  that  a  new  plea  should  have  been 
filed  in  the  county  court.  The  appeal  took  the  case  to  the  county 
court  as  it  stood  before  the  magistrate.  A  new  plea  is  no  more  ne- 
cessary in  the  county  court  than  a  new  declaration, — the  parties  may 
file  either,  but  are  not  obliged  to.  If  they  do  not,  they  must  go  to 
trial  upon  the  pleadings  as  they  stood  before  the  magistrate. 

Is  the  plea  in  abatement  defective  ?  As  a  technical  plea  in  abate- 
ment we  think  it  is  defective  in  form ;  but  as  a  motion  to  dismiss, 
which  is  all  that  the  statute  requires  to  take  advantage  of  the  want 
of  a  recognizance  for  costs  in  the  writ,  we  think  it  is  sufficient. 

The  question  then  arises,  is  a  recognizance  for  costs  necessary, 
upon  the  issuing  of  a  process  of  this  character? 

By  §  29,  ch.  31,  G.  S.,  it  is  provided  that  ''suits  returnable  before 
a  justice,  may  be  commenced  by  writ  of  summons  or  attachment, 
signed  by  the  justice  to  whom  it  is  made  returnable,  and  before  issu- 
ing it,  such  justice  shall  take  security  for  the  costs  of  prosecution." 

Is  this  proceeding  a  suit  within  the  meaning  of  this  section  of  the 
statute  ?  It  is  a  proceeding  between  the  individual  parties  to  it,  the 
plaintiff  and  defendants,  in  which  the  public  have  no  special  interest, 
instituted  upon  the  complaint  of  the  plaintiff  to  redress  an  injury 
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alleged  to  have  been  done  to  him  by  the  defendants.  He  has  the  en- 
tire control  of  it,  and  may  prosecute,  or  discontinue  it  at  pleasure. 
He  is  niade  responsible  to  the  defendants  for  costs,  in  case  he  fails. 
The  process  issues  against  the  defendants  in  the  form  of  a  warrant ; 
not  requiring  them  to  be  brought  forthwith  before  the  magistrate, 
but  they  aro  by  statute  to  have  at  least  six  days  notice  of  the  time 
and  place  of  hearing.  It  is  simply  an  attachment  against  the  body, 
and  is  to  be  served  by  the  officer  to  whom  directed,  by  the  arrest  of 
the  body  of  the  defendants,  and  having  them  before  the  magistrate 
at  the  time  and  place  of  trial ;  but  if  the  defendants  are  not  found 
by  the  officer,  then  the  process  may  be  served  as  a  summons  by  leav- 
ing a  copy  thereof  at  the  last  and  usual  place  of  abode  of  the 
defendants,  at  least  six  days  before  the  time  appointed  for  a 
hearing. 

If  upon  a  hearing  the  defendants  are  found  guilty  of  the  acts 
charged  in  the  complaint,  judgment  is  rendered  that  the  plaintiff 
have  restitution  of  the  premises,  and  the  magistrates  impose  such 
fine,  not  exceeding  ten  dollars,  as  they  under  all  the  circumstances 
may  think  just,  and  tax  the  cost  in  favor  of  the  plaintiff. 

In  the  statute  relating  to  proceedings  of  this  character,  there  is  no 
specific  provision  that  the  complainant  shall  give  security  for  costs, 
in  case  he  fails,  but  it  is  expressly  provided  that  if  he  fails  he  shall 
pay  costs  to  the  defendants.  And  the  policy  of  our  law  is,  that 
when  a  person  institutes  proceedings  for  the  redress  of  an  injury  to 
himself,  in  which  he  is  liable  for  costs  if  he  fails,  to  require  him  to 
give  security  to  the  opposite  party  for  the  payment  of  such  costs,  in 
case  judgment  therefor  is  rendered  against  him. 

And  we  can  see  no  reason  why  this  class  of  cases  should  be  an 
exception  to  the  general  rule.  If  the  legislature  had  not  understood 
that  proceedings  of  this  character  come  within  the  provision  of  the 
statute  before  referred  to,  regulating  the  giving  of  security  for  costs 
in  suits  returnable  before  justices  of  the  peace,  they  would  hare 
specially  provided  for  it. 

It  was  decided  at  an  early  day  by  the  supreme  court  of  this  state, 

that  '^  bonds  for  prosecution  must  be  given  before  the  warrant  issues 

to  bring  the  body  before  a  freehold  court.''    Brajrton's  R.  125.    We 

think  it  has  be^n  the  general  understanding  of  the  profession  t|iat  i% 

4X 
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was  necessarj,  and  the  practice  has  corresponded  with  such  under- 
standing. 

We  think  that  in  this  case  security  for  costs  should  have  been  taken 
before  the  warrant  issued,  and  that  for  want  of  it,  the  judgment  on 
this  motion  should  have  been  that  the  proceedings  be  dismissed. 

This  yiew  of  this  question  renders  it  unnecessary  to  consider  the 
other  questions  that  have  been  discussed. 

Judgment  of  the  county  court  reversed,  and  judgment  entered 
that  the  suit  be  dismissed. 


Fbangis  D.  Prouty  v.  Tirzah  Bishop  and  othebs. 

wms. 

The  testator,  among  other  bequests,  f^ave  to  Francis  D.  Proaty,  for  the  comforCabla 
maintenance  of  his  daughter  Polly  Miller,  during  the  term  of  her  natural  llfb, 
the  use  of  certain  specified  property,  including  both  real  and  personal  estate, 
and  immediately  following  the  list  of  property  so  given,  is  this  proyision :  "It  is 
my  will,  and  I  do  hereby  order,  that  my  executors,  administrators  and  assigns, 
upon  the  decease  of  my  daughter  Polly  Miller,  in  the  diyision  of  the  above 
named  property  left  for  her  comfortable  maintenance,  both  real  and  personal,  do 
allow  the  said  Francis  D.  P^uty  an  equal  share  with  the  male  children  of  mj 
daughter  Tirzah,  wife  of  Isaac  Bishop,  and  the  male  children  of  my  late  daugh- 
ter Almira,  late  wife  of  Dan  Mather.  The  same  I  do  give  and  bequeath  unto  the 
said  Francis."  Hddf  that  the  testator  intended  by  said  provision  to  make  a  final 
disposition  of  all  the  property  referred  to  therein,  by  directing  a  division  of  it 
between  Prouty  and  the  male  children  of  his  said  two  daughters,— Prouty 
and  the  children  taking  the  whole  in  equal  proportions  according  to  the  whole 
number. 

Appeal  from  the  probate  court  in  ordering  a  distribution  of  tbe 
property  of  Abraham  Miller,  deceased. 

The  plaintiff  introduced  an  agreed  statement  of  facts,  which  were 
admitted,  subject  to  the  objection  bj  the  defendants  that  the  facts 
were  not  pertinent,  and  to  the  admission  of  which  the  defendants  ex- 
cepted. 

The  facts  agreed  upon  were  as  follows : 

^*  1.  That  the  testator  deceased  on  or  about  the  — —  day  of  -«— 
A.  D,  1850, 
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2.  That  testator's  will  was  drawn  by  one  Abel  Patten,  a  clergy- 
man, not  skilled  in  the  use  of  technical  terms,  and  little  accustomed 
to  drafting  wills. 

8.  That  Francis  D.  Prouty,  named  in  said  will,  was  the  son  of 
the  testator's  wife,  Hannah  Miller,  by  a  former  marriage,  and  that 
said  Hannah  was  the  testator's  second  wife. 

4.  That  said  Francis  D.  Prouty  had  lived  with  the  testator  for 
several  years  before  his  decease,  and  before  the  making  of  his  will. 

5.  That  the  testator,  at  the  time  he  made  his  will,  had  no  son  or 
sons  then  living. 

6.  That  the  whole  estate  of  the  testator  inventoried  at  112276.20. 

7.  That  after  paying  debts,  legacies,  &c.,  aside  from  the  trust 
estate  devised  to  Francis  D.  Prouty  for  the  life  of  Polly  Miller, 
there  was  a  surplus  of  $2261.55,  which  was  by  order  of  the  probate 
court  distributed  under  the  residuary  clause  of  the  will,  one-half  to 
Mrs.  Tirzah  Bishop,  and  the  other  half  to  the  children  of  Almira 
Mather,— each  of  the  children i  of  said  Almira  receiving  the  sum  of 

'  $161.54,  being  l-7th  to  each.'' 

The  probate  court  decreed  to  Francis  D.  Prouty  |50.,  being  the 
same  sum  given  by  the  will  to  the  male  children  of  Almira  Mather, 
and  of  Tirzah  Bishop. 

The  will  provided :  1.  For  payment  of  debts.  2.  One  thousand 
dollars  for  the  testator's  wife,  and  a  home  out  of  his  property  on  the 
farm  with  his  daughter  Polly.  8.  Ten  dollars  each  to  children  of 
Elihu  Mather.  4.  Same  to  female  children  of  Dan  Mather.  5. 
Fifty  dollars  each  to  male  children  of  Dan  Mather.  6.  Ten  dollars 
each  to  female  children  of  Isaac  Bishop.  7.  Fifty  dollars  each  to 
male  children  of  Isaac  Bishop.  8.  One  dollar  each  to  children  of 
A.  D.  Miller.  9.  In  trust  to  Francis  D.  Prouty  for  maintenance  of 
his  daughter  Polly,  twenty-five  shares  in  Springfield  Bank,  (Mass.,) 
and  the  use  of  home  farm,  with  stock,  tools,  ftimiture,  &c.  The  10th 
provision  was  in  these  words :  '*It  is  my  will,  and  I  do  hereby  order, 
that  my  executors,  administrators  and  assigns,  upon  the  decease  of 
my  daughter,  Polly  Miller,  in  the  division  of  the  above  named  prop- 
erty left  for  her  comfortable  maintenance,  both  real  and  personal,  do 
allow  the  said  Francis  D.  Prouty  an  equal  share  with  the  male  chil- 
dren of  mj  d^ugl^ter  Tirssah,  wife  of  Isaac  Bishop,  and  tb9  miUo 
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children  of  my  late  daughter  Almira,  the  late  wife  of  Dan  Mather. 
The  same  I  do  give  and  hequeath  unto  the  said  Francis/'  11.  The 
rest  and  residue  of  his  estate  was  given  one-half  to  the  children  of 
his  daughter  Almira,  late  wife  of  Dan  Mather,  and  one-half  to  his 
daughter  Tirzah,  wife  of  Isaac  Bishop* 

All  the  children  ahoye  referred  to  as  legatees  were  named  in  the 
will.     Other  facts  are  stated  in  the  course  of  the  opinion. 

The  Court,  at  the  September  Term,  1863,  Babbett,  J.,  presidiDg, 
pro  /orwia,  adjudged  that  Francis  D.  Prouty  was  entitled  under  the 
will  to  an  equal  share  with  the  male  children  named  in  the  will,  of 
said  Almira  and  Tirzah,  in  the  property,  real  and  personal,  which 
was  left  by  the  testator  for  the  maintenance  of  his  daughter  Polly, 
to  be  divided  so  that  Prouty  and  each  of  said  male  children  should 
have  an  equal  share  of  said  property,  and  that  the  appellant  recover 
his  costs  of  the  appeal.  To  this  judgment  as  to  the  division  of  said 
property  both  parties  excepted. 

Charles  N,  Davenport,  for  the  plaintiff,  as  to  the  general  roles  to 
be  observed  in  the  construction  of  wills,  cited  1  Green.  £v.,  §  287 
and  note  8  ;  1  Phillips'  £v.,  543  ;  1  Jarman  on  Wills,  363  ;  2  Ih. 
742-3  ;  Dawes  v.  SwaHy  4  Mass.  208 ;  Parsons  v.  Winshw^  6  Mass* 
169  ;  Dow  V.  Crawford,  3  Halst.  90. 

Field  (&  Tyler,  for  the  defendants,  cited  in  respect  to  the  general 
rules  of  construction  of  wills,  Redfield  on  Wills,  433  ;  2  Jarman  on 
WiUs,  741 ;  Button  E(x^rs  v.  Am.  Tract  Society,  23  Vt.  836  ;  La$nb 
T.  Lamh,  11  Pick.  371,  376. 

It  is  a  well  known  maxim  that  an  heir  at  law  can  only  be  disin- 
herited by  express  devise  or  necessary  implication,  and  that  implica- 
tion must  be  such  a  strong  probability  that  an  intention  to  the  con- 
trary cannot  be  supposed.  1  Jarman  on  Wills,  p.  465  ;  2  75.  740 ; 
Hayden  v.  Stoughton,  5  Pick.  528  ;  Grout  v.  Eapgood,  13  Pick.  159 ; 
Ferson  v.  Dodge,  23  Pick.  293 ;  Scauher  v.  Jackson,  2  Wend.  13 ; 
Th-ent  v.  Hanning,  7  East,  97 ;  Fullam  v.  WickeU,  Willes  R.  303 ; 
Redfield  on  Wills,  434  ;  Eitchcoch  v.  Hitchcock,  35  Penn.  St.  R.  898. 
An  intention  to  disinherit  the  heir  is  always  necessary  to  raise  an  es- 
tate by  implication.  1  Jarman  on  Wills,  465  and  note  2  ;  Rosrfelt  v. 
Eeirs  of  Fetton,  7  Cowen,  71 ;  Jackson  v.  Scauher,  7  Ih.  187.  The 
decision  of  the  county  court  makes  the  will  disinherit  Tinsab  Bishopi 
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and  the  female  children  of  Mrs.  Mather,  while  no  intention  to  disin* 
herit  them  can  be  found  in  the  will.  See  Cook  v.  Holmes,  11  Mass. 
580 ;  Homer  y.  SheUon,  2  Met.  194,  198 ;  Smith  v.  BeU,  6  Peters. 
68,  75. 

PiERPOnrr,  J.  The  question  in  this  case  is  as  to  the  construction 
of  the  last  will  and  testament  of  Abraham  Miller,  deceased. 

The  testator,  among  other  bequests,  gave  to  Francis  D.  Proutj, 
for  the  comfortable  maintenance  of  his  daughter  Polly  Miller  during 
the  term  of  her  natural  life,  the  use  of  certain  specified  property, 
including  both  real  and  personal  estate,  and  immediately  following 
the  list  of  property  so  given,  is  this  provision  :  "  It  is  my  will,  and 
I  do  hereby  order,  that  my  executors,  administrators  and  assigns, 
upon  the  decease  of  my  daughter  Polly  Miller,  in  the  division  of  the 
above  named  property  left  for  her  comfortable  maintenance,  both 
real  and  personal,  do  allow  the  said  Francis  D.  Prouty  an  equal 
share  with  the  male  children  of  my  daughter  Tirzah,  wife  of  Isaac 
Bishop,  and  the  male  children  of  my  late  daughter  Almira,  late  wife 
of  Dan  Mather.  The  same  I  do  give  and  bequeath  unto  the  said 
Francis." 

It  is  in  regard  to  the  above  recited  clause  in  the  will  that  the  ques* 
tion  arises. 

There  is  no  substantial  difference  between  the  counsel  in  the  case, 
as  to  the  general  rules  to  be  observed  in  the  construction  of  wills. 
The  intention  of  the  testator  when  it  can  be  legally  ascertained,  is 
always  to  govern  and  be  carried  into  effect,  and  in  ascertaining  the 
intent,  the  whole  instrument  should  be  taken  into  consideration ,  and 
viewed  in  the  light  afforded  by  the  situation  of  the  p€u*ty  making  it, 
the  subject  matter  and  the  surrounding  circumstances,  and  to  this 
end  the  facts  stated  in  the  case  as  made  up  may  properly  be  consid- 
ered. Indeed,  no  question  has  been  made  in  this  agreement  but  what 
such  facts  are  properly  in  the  case. 

The  provision  in  the  will  above  referred  to  is  certainly  very  un- 
akillfully  drawn,  and  the  intention  of  the  testator,  whatever  it  may 
have  been,  is  very  unhappily  and  darkly  expressed  therein.  The 
difficulty  in  ascertaining  the  intent,  is  increased  by  the  fact  that  the 
testator  in  the  preceding  part  of  the  will,  had  ^iven  to  the  male 
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children  of  the  said  Dan  Mather,  and  said  Isaac  Bishop,  naming 
them,  the  sum  of  850.  each. 

It  is  claimed  by  the  defendants  that  the  sole  intention  of  the  testa- 
tor, by  the  provision  above  recited,  was  to  give  to  the  said  Francis 
the  same  amount  that  he  had  before  given  to  the  said  male  children 
of  the  said  Dan  and  Isaac, — that  is,  $50. — ^to  be  paid  oat  of  the 
property  he  had  devised  in  trust  for  his  daughter  Polly,  after  her 
death. 

If  such  was  the  intention,  it  is  astonishing  that  he  should  have 
adopted  such  a  singular  mode  of  expressing  it,  when  a  few  simple 
words  would  have  expressed  the  idea  clearly  and  unequivocally.  He 
had  only  to  adopt  the  same  language  he  had  twice  before  used,  in  the 
same  instrument,  in  giving  a  similar  legacy  to  each  of  the  male  chil- 
dren of  two  of  his  daughters.  There  was  no  occasion  to  speak  of 
it  as  an  act  to  be  done  in  the  division  of  that  part  of  his  property 
that  was  to  be  disposed  of  after  his  daughter's  death,  or  to  refer  to 
that  part  of  his  property  as  being  both  ''real  and  personal,''  or  to 
specify  the  amount  as  ''an  equal  share  with  the  male  children"  of  his 
said  two  daughters,  an  expression  that  is  in  itself  equivocal,  leaving 
it  somewhat  doubtful  whether  a  sum  equal  to  that  of  one  of  such 
male  children,  or  a  sum  equal  to  that  of  all  of  said  male  children 
was  intended. 

Looking  at  the  peculiar  phraseology  of  this  provision  of  the  will, 
we  think  it  quite  apparent  that  it  was  not  the  intention  of  the  testa- 
tor thereby  to  give  the  said  Francis  the  sum  of  fifty  dollars  only. 

Taking  the  whole  instrument  together,  and  considering  it  in  con- 
nection with  the  situation  of  the  testator,  and  the  surrounding  cir- 
cumstances, we  are  satisfied  that  it  was  the  intention  of  the  testator, 
by  the  ninth  and  tenth  clauses  in  the  will,  to  make  a  complete  and 
final  disposition  of  all  that  part  of  his  estate  which  he  bequeathes  to 
said  iVancis  D.  Prouty  in  trust  for  the  use  of  his  daughter  Polly. 

It  seems  to  us  that  the  language  used  is  consistent  with  no  other 
idea.  The  clause  under  consideration  contemplates  a  division  of  all 
such  property,  "both  real  and  personal,"  after  the  death  of  said 
Polly,  and  directs  his  executors  in  such  division  to  allow  the  said 
Francis  D.  an  equal  share  with  the  male  children  of  his  dangfater8» 
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Tinsah  and  Almira.  It  is  very  evident  that  the  property  referred  to 
as  that  which  was  to  be  divided,  and  which  the  said  Francis  1).  was 
to  share  equally  with  the  said  male  children,  was  the  property  the 
use  of  which  the  testator  had  in  the  preceding  clause  appropriated  to 
the  maintenance  of  his  daughter  Folly  ;  and  it  seems  to  us  that  the 
only  rational  and  consistent  construction  that  can  be  put  upon  this 
clause,  is  that  the  testator,  by  it,  intended  to  make  a  final  disposition 
of  all  of  that  part  of  his  property,  by  directing  a  division  of  it  be- 
tween the  said  Francis  D.  and  the  male  children  of  his  said  two 
daughters.  The  clause  is  very  unskillfully  and  blindly  expressed 
even  for  that  purpose,  but  this  construction  makes  it  consistent  with 
itoelf,  and  all  the  other  parts  of  the  wiU,  while  any  other  construc- 
tion makes  a  large  part  of  it  a  collection  of  unnecessary  and  useless 
words. 

That  there  is  to  be  a  division  of  this  property  is  clearly  indicated, 
and  the  persons  between  whom  it  is  to  be  divided  we  think  are  also 
indicated, — ^that  is,  between  Francis  D.  Prouty  and  the  male  chil- 
dren of  the  said  two  daughters, — and  that  in  such  division  the  said 
Prouty  is  to  have  an  equal  share  with  such  children ;  not  a  share 
equal  to  that  of  the  male  children  of  each  of  the  two  daughters,  but 
a  share  equal  to  that  of  each  of  the  male  children  of  the  two  daugh- 
ters,— the  said  Prouty  and  the  said  children  taking  the  whole  in 
equal  proportions  according  to  the  whole  number. 

The  last  sentence  in  this  clause  of  the  will  was  wholly  unneces- 
sary, and  is  not  inconsistent  with  our  construction.  It  seems  to 
show  the  unskilfulness  of  the  person  who  wrote  the  will,  rather  than 
the  intention  of  the  testator. 

There  is  nothing  unnatural  or  unreasonable  in  the  bequest  to 
Prouty.  It  is  true  he  was  not  related  to  the  testator  by  blood,  but 
he  was  the  son  of  his  wife  by  a  former  husband,  had  long  resided  in 
his  family,  and  secured  his  affection  and  confidence,  as  is  evidenced 
by  the  fact  that  he  made  him  the  trustee  of  this  property  for  the 
benefit  of  his  daughter,  and  of  his  wife  if  she  chose  to  reside  on  the 
farm  with  his  said  daughter,  thus  casting  upon  him  considerable  care 
and  responsibility, — and  in  this  view  the  bequest  seems  not  only  rear 
ble,  but  just. 

We  are  not  able  to  discover  in  the  language  of  the  will,  or  in  the 
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surroundiDg  circumstances,  anything  that  would  warrant  us  in  put^ 
ting  the  construction  upon  this  clause  of  the  will  that  is  claimed  bj 
the  counsel  for  the  plaintiff.  The  intention  is  apparent  that  Proutj 
was  to  share  equally  with  the  said  male  children,  and  each  of  the 
male  children  was  to  share  equally  with  him,  and  with  each  other. 

The  judgment  of  the  county  court  is  affirmed.  As  both  parties 
excepted  and  neither  has  prevailed,  neither  will  take  costs  in  this 
court. 

Result  to  be  certified  to  the  probate  court. 


William  F.  Bichardson  v.  Charles  Squires. 

Statute  of  Frauds,     Contract, 

The  plaintiff  contracted  by  parol  with  the  defendant  for  thirty-one  sheep,  at  a 
stated  price,  to  be  deliTered  as  he  should  want  them  for  butchering.  The  plain- 
tiff receiyed  twenty  upon  the  contract  and  paid  for  them  when  deliTered.  The 
defendant  refused  to  deliver  the  remaining^  eleven  sheep,  and  the  plaintiff  broai^ht 
an  action  for  the  damages  he  sustained  in  consequence  of  said  refhsal.  Rdd, 
that  there  was  both  an  acceptance  and  part  payment,  either  of  which  was  suffi- 
cient to  take  the  contract  out  of  the  statute  of  ftauds,  and  make  it  binding  upoa 
the  parties  as  an  executory  contract. 

^SUMPSIT,  The  case  was  referred  and  the  facts  found  by  the 
referee  sufficiently  appear  in  the  above  note  and  in  the  opinion  of 
the  court.  At  the  April  Term,  1864,  the  court,  Barrett,  J.,  pre> 
siding,  rendered  judgment,  pro  forma^  for  the  plaintiff  on  the  report, 
—to  which  the  defendant  excepted. 

Fidd  d>  TyUr^  for  the  defendant. 

O.  Vt  Eowe^  for  the  plaintiff. 

PiERFOiNT,  J.  The  counsel  for  the  defendant  have  expended  con<- 
siderable  labor,  and  produced  many  authorities,  to  show  that  upon 
the  report  of  the  referee  it  does  not  appear  that  there  was  any  such 
delivery  of  the  property  bargained  for,  as  was  necessary  to  vest  the 
title  of  the  whole  number  of  sheep  in  the  plaintiff,  so  as  to  enable 
him  to  sue  for  and  recover  the  value  of  the  sheep  which  the  defend- 
ant refused  to  deliver. 
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But  that  is  not  the  question  presented  by  the  report.  The  ques- 
tion for  this  court  to  determine  is,  whether  there  was  such  an  ac- 
ceptance, and  receiving,  of  a  part  of  the  property  purchased,  by  the 
purchaser,  or  such  a  part  payment  of  the  purchase  money,  as  would 
take  the  case  out  of  the  statute  of  frauds,  (the  contract  not  being  in 
writing,)  so  as  to  make  it  a  binding  executory  contract,  and  render 
the  party  liable  in  damages  who  should  refuse  to  perform  it. 

It  appears  from  the  report  that  of  the  thirty-one  sheep  contracted 
for,  the  defendant  deliyered  and  the  plaintiff  received  twenty  upon 
the  contract  and  paid  for  them  the  contract  price,  at  the  time  they 
were  delivered.  The  defendant  refused  to  deliver  the  remaining 
eleven  sheep,  and  this  action  is  brought  by  the  plaint'ff  not  to  re- 
cover the  value  of  the  eleven  sheep,  but  the  damages  he  sustained  in 
consequence  of  the  defendant's  refusal  to  deliver  them. 

Here  was  an  acceptance  of  a  part  of  the  property  purchased,  upon 
the  contract,  and  a  payment  of  part  of  the  purchase  money,  either 
of  which  was  sufficient  to  take  the  contract  out  of  the  statute,  and 
make  it  binding  upon  the  parties  as  an  executory  contract.  It  would 
be  difficult  to  state  a  case  that  would  be  a  more  perfect  example  of 
what  is  requisite  in  the  way  of  part  performance  of  a  contract  of 
this  character,  to  take  it  out  of  the  statute,  than  the  present  case. 

Judgment  affirmed. 


Ltman  W.  Johnson,  Administrator  of  Daniel  Dexteb,  v.  Mabia 

Dexter. 

Evidence.     Statute. 

Where  one  of  the  parties  to  an  account  dies  and  his  administrator  brings  an  action 
on  book  against  the  other  party,  the  latter  cannot,  nnder  the  proTisions  of  i  24, 
ch.  36,  p.  327,  6.  S.,  be  a  competent  witness  to  testify  to  a  settlement  with  the 
intestate  of  said  account.  The  restriction  under  said  section  applies  to  the  partj 
living,  whether  he  b^  plaintiff  or  defendant,  and  thongh  the  action  was  pending, 
when  said  section  was  enacted. 

The  act  of  1864,  No.  31,  thongh  in  form  giving  construction  to  said  section,  can  be 
regarded  as  having  no  other  effect  than  to  change  the  law  trom  the  passage  of 
the  act  itself. 
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Book  Account.  The  auditor  reported  that  the  plaintiff  presented 
an  account,  and  presented  and  proved  the  account  hook  of  his  in* 
testate,  and  also  introdbced  other  testimony  tending  to  sustain  a  part 
of  the  items  of  said  account  and  rested. 

The  defendant  presented  no  account  on  her  part,  and  stated  Uiat 
her  defence  to  the  plaintiff's  account  was  that  the  same  had  been 
settled  and  paid  bj  her  in  the  life  time  of  the  intestate,  though  no 
evidence  of  a  settlement  appeared  on  his  books. 

The  defendant  is  the  widow  of  Silas  Dexter,  and  never  kept  any 
book  of  accounts.  Daniel  and  Silas  Dexter  were  brothers,  and  lived 
for  many  years  in  Wardsboro,  on  land  owned  by  them  in  common, 
and  much  of  their  business  was  carried  on  in  partnership,  and  their 
relations  were  of  the  most  fraternal  and  confidential  kind.  Silas 
died  in  1850,  leaving  the  defendant,  his  widow,  with  a  family  of 
young  children,  in  rather  straitened  circumstances.  Daniel  a»- 
sisted  the  defendant  in  the  settlement  of  her  husband's  estate,  and 
after  that  till  his  own  death  in  1862,  acted  as  her  friend,  adviser  and 
assistant,  in  all  her  affairs,  carrying  on  the  common  land  which  re- 
mained undivided  and  accounting  to  her  for  her  share  of  the  profits, 
and  the  greatest  trust  and  confidence  existed  between  them.  The 
plaintiff's  account  extends  from  April,  1851,  to  April,  1857.  The 
defendant  offered  herself  as  a  witness,  to  prove  that  she  had  had  re- 
peated settlements  with  the  intestate,  the  last  of  which  was  subset 
quent  to  the  last  of  the  charges  in  the  plaintiff's  account,  and  that 
said  account  was  wholly  paid.  To  the  admission  of  the  defendant 
as  a  witness  for  such  pui-pose,  the  plaintiff  objected,  but  she  was  ad- 
mitted, to  which  the  plaintiff  excepted. 

The  auditor  finds  mainly,  on  the  testimony  of  the  defendant,  that 
the  intestate  and  defendant  were  in  the  habit  of  settling  from  time 
to  time,  the  defendant  thereupon  paying  to  him  what  was  due,  and 
that  the  whole  account  presented  was  settled  and  paid.  No  receipts 
ever  passed  between  the  parties  owing  to  the  mutual  trust  and  confi* 
dence  existing  between  them.  The  defendant  did  not  know  that  the 
intestate  ever  entered  any  charge  against  her,  on  his  book,  and  such 
charges  were  in  fact  intended  by  the  intestate  simply  as  memo- 
randa to  assist  his  memory  in  settling  with  the  defendant,  and  his 
omission  to   note  the  several   settlements  on   his  book  was  mere 
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negligence  arising  from  the  same  confidential  relations  between 
them.  This  suit  was  commened  in  March,  1868,  and  trial  before 
the  auditor  November  11th,  1863. 

On  the  foregoing  report  the  court,  at  the  April  Term,  1864,  Bar- 
RETT,  J.,  presiding,  rendered  judgment,  pro  forma^  for  the  defendant 
to  recover  her  costs, — to  which  the  plaintiff  excepted. 

A,  Stoddardy  for  the  plaintiff. 

Charles  N,  Davenport^  for  the  defendant. 

Poland,  Ch.  J.  We  have  entertained  great  doubts  whether  the 
question  which  has  been  argued  before  us,  is  reallj  so  raised  by  tlie 
exceptions  that  we  ought  to  consider  it.  The  exception  taken  in  the 
county  court,  was  to  the  rendition  of  a  judgment  by  the  court  upon 
the  report  of  the  auditor.  Properly  that  judgment  must  be  treated 
as  founded  upon  the  facts  which  the  auditor  has  found  and  reported, 
and  no  question  is  made  but  those  facts  would  support  the  judgment 
which  the  court  rendered.  Where  the  real  objection  is  that  the  ref- 
eree or  auditor  allowed  improper  testimony  to  be  introduced  before 
him,  the  attention  of  the  county  court  should  be  called  to  it  by  a 
special  exception,  or  a  motion  to  recommit,  and  if  instead  of  that 
the  party  goes  to  a  hearing  upon  the  facts  found,  he  must  be  under- 
stood as  waiving  all  objection  to  the  testimony  introduced.  Although 
improper  evidence  may  have  been  allowed,  the  party  may  be  satis- 
fied that  the  finding  of  facts  is  as  favorable  as  he  could  hope  for  on 
another  hearing,  and  therefore  may  not  desire  to  have  the  case  re- 
tried by  the  referee  or  auditor.  In  such  a  case  it  would  be  mani- 
festly unjust  to  allow  a  party  when  his  case  gets  into  the  supreme 
court,  to  raise  an  objection  of  this  preliminary  and  interlocutory 
character. 

In  an  ordinary  case  we  should  listen  to  no  such  question  in  the 
supreme  court,  unless  the  record  showed  affirmatiyely  that  it  was 
insisted  on  in  the  county  court,  and  determined  against  the  excepting 
party. 

But  in  the  present  case  the  report  shows  no  other  question  what- 
ever, about  which  there  could  have  been  any  question  in  the  county 
court,  and  the  counsel  have  not  made  any  question  but  that  the  ques- 
tion raised  and  decided  below  was  as  to  the  admissibility  of  the  de- 
fendant as  a  witness,  so  that  we  infer  the  exceptions  would  be 


644  WINDHAM  COUNTY, 

3 

Johnson,  Adrn'r,  v.  Dexter. 

amended  by  the  judge  who  decided  the  case,  and  therefore  we  have 
decided  to  consider  it  to  be  properly  here. 

Was  the  defendant  properly  allowed  to  testify  to  the  settlements 
she  had  made  with  the  plaintiff's  intestate  of  his  accounts  in  his 
lifetime  ?  We  think  she  was  not.  The  other  party  to  the  cause  of 
action  was  dead,  and  the  action  was  prosecuted  by  his  representative. 
The  settlements  and  payments  she  testified  to  were  not  made  with 
any  person  living  who  could  testify,  nor  made  since  the  plaintiff  was 
appointed  administrator,  nor  was  her  testimony  to  prove  the  hand- 
writing of  her  charges,  or  when  they  were  made,  which  are  the  only 
exceptions  to  the  exclusion  of  one  party  as  a  witness  when  ^e  other 
party  to  the  cause  of  action  is  dead  or  insane. 

S^ictly  and  grammatically  construed,  the  living  party  in  an  ac- 
tion on  book  account,  would  not  be  entitled  to  the  benefit  of  the  ex- 
ceptions from  the  exclusion  named  in  the  first  proviso,  and  could  obly 
testify  to  the  handwriting  of  his  charges  and  when  they  were  made. 
This  subject  was  before  the  court  on  the  present  circuit  in  Rutland 
couitty,  and  after  a  careful  consideration  it  was  held  that  taking  the 
whole  statute  together,  with  the  history  of  the  legislation  on  this 
point,  the  true  intent  and  meaning  was,  not  to  exclude  parties  on 
book  from  testifying  in  the  excepted  cases  mentioned  in  the  first  pro- 
viso, but  to  allow  them  that  right,  and  the  further  right  to  testify  to 
their  own  charges  as  stated  in  the  second  proviso. 

These  two  provisos  are  to  some  extent  dependent  upon  each  other, 
and  the  language  of  the  first  proviso  must  be  understood  as  incor- 
porated into,  or  referred  to^  in  the  second.  The  second  one  says 
nothing  expressly  about  one  party  to  the  contract  or  cause  of  actipn 
being  dead,  but  it  clearly  has  reference  to  the  commencement  of  the 
first,  which  says,  ^'  when  one  of  the  original  parties  is  dead,  or  in- 
sane, the  other  party  shall  not  be  admitted,  &c.,"  and  the  words  used 
in  the  second,  ^^ party  living"  show  clearly  that  all  the  exceptions  of 
both  provisos  were  to  apply  in  cases  where  the  other  party  was  dead 
or  insane* 

The 'general  purpose  of  the  provisos  is  entirely  apparent ;  to  ex- 
clude one  party  from  being  a  witness  when  the  other  was  dead  and 
could  not  be,  with  certain  exceptions,  not  within  the  general  sup- 
posed  mischief,   and  of  supposed  necessity,   when  the  facts  were 
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peculiarly  within  the  knowledge  of  the  partj  living.  It  is  not 
claimed  by  the  defendant  but  that  it  was  fairly  within  the  power  of 
the  legislature  to  prohibit  a  party  from  testifying  in  a  case,  where  by 
the  previous  law  he  could  testify,  and  the  action  pending  at  the  time 
of  the  passage  of  the  prohibitory  law ;  and  there  does  not  seem  any 
good  ground  to  deny  the  power,  as  it  is  merely  changing  the  course 
of  proceeding  and  a  rule  of  evidence,  which  are  regarded  as  belong- 
ing to  the  class  of  legal  remedies,  and  not  of  legal  vested  rights,  al- 
though such  change  may  have  an  important  influence  upon  the  rights 
of  the  parties.  The  propriety  and  wisdom  of  such  change  affecting 
suits  already  pending,  and  transactions  already  passed,  admit  of 
much  more  doubt. 

But  the  defendant  claims  that  by  the  true  construction  of  the  sec- 
ond proviso,  she  was  properly  admitted  to  testify  to  the  settlements 
between  her  and  the  intestate ;  that  the  second  proviso  was  only  in- 
tended to  limit  the  testimony  of  the  living  party  in  an  action  of  book 
account  to  cases  where  such  party  is  claimant  against  the  estate,  or 
representative  of  a  deceased  party,  and  to  leave  such  party  the  right 
to  testify  fully  as  ta  all  matters  of  defence  to  a  claim  made  against 
him  by  such  representative  or  estate.  But  the  language  of  the  whole 
section  is  too  plainly  otherwise  to  allow  us  to  entertain  such  con- 
struction, however  great  the  apparent  hardship  may  be  in  the  partic- 
ular case,  or  class  of  cases. 

The  language  used,  '^  where  one  of  the  original  parties  shall  be 
dead,  the  other  shall  not  be  admitted,  4&c.,"  clearly  shows  that  the 
restriction  was  intended  to  apply  equally  to  one  party  as  well  as  the 
other,  and  whether  the  party  deceased  was  plaintiff  or  defendant, 
and  that  the  living  party  was  to  be  precluded  from  testifying,  except 
to  the  extent  of  the  exceptions,  equally,  whether  prosecuting  a  claim 
against  a  deceased  party,  or  defending  against  a  claim  in  favor  of 
the  party  deceased. 

It  is  easy  to  perceive  how  unfairly  it  may  operate,  in  case  of  a 
claim  on  book  prosecuted  in  favor  of  an  estate,  but  this  cannot  vary 
the  express  language  of  the  statute,  it  only  shows  the  danger  of 
meddling  with  settled  rules  of  law  and  course  of  legal  proceedings, 
and  how  far  short  legal  reformers  frequently  come  of  their  aims,  in 
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endeavoring  to  make  the  operation  of  the  law  more  jost  and  equal 
than  before,  bj  legislative  change. 

The  act  of  1864,  though  in  form  giving  a  construction  to  this 
section  of  the  general  statutes,  can  be  regarded  as  having  no  other 
effect  than  to  change  the  law  from  the  passage  of  the  act  itself, 
and  probablj  was  not  supposed  by  the  framers,  to  have  any  greater 
effect. 

By  that  act  the  defendant  would  now  be  a  legal  witness  upon 
another  trial  to  the  very  facts  she  testified  to  before,  and  we  have  en- 
tertained doubts  whether  we  ought  to  reverse  the  judgment,  because 
she  was  improperly  admitted  before,  when  on  another  trial  the 
plaintiff  would  have  her  evidence  again  to  encounter.  But  on  con- 
sideration, we  think  it  would  not  be  consistent  with  our  legal  duty 
to  take  such  course,  and  regard  this  as  an  error  which  coold  not 
have  prejudiced  the  plaintiff.  He  might  have  relied  on  her  not  be- 
ing admitted,  as  he  had  the  right  to,  and  not  have  prepared  himself 
with  evidence  to  contradict  and  overcome  her  testimony,  which  he 
may  do  on  another  triaL  There  are  cases  in  our  reports,  where 
the  court  have  said,  that  though  there  had  been  an  error  commit- 
ted on  the  former  trial,  they  would  not  reverse  the  judgment  and 
grant  a  new  trial,  because  it  was  apparent  that  it  could  be  of  no 
benefit  to  the  party  asking  it.  But  those  were  cases,  where  there 
was  some  positive  legal  impediment  in  the  way  of  the  party's  ever 
prevailing,  so  that  the  court  could  say  with  legal  certainty  the  party 
was  not  prejudiced.  As  a  matter  of  fact  it  will  very  likely  turn  out 
that  a  new  trial  will  be  of  very  little  service  to  this  plaintiff;  it 
would  rather  seem  that  it  ought  not  to,  but  we  cannot  say  he  is  not 
legally  entitled  to  it. 

Judgment  reversed  and  case  remanded* 
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Ephbaim  Person,  Administrator  of  Chables  H.  Pebson,  v.  Dakiel 
Chase,  Appellant. 

Infancy,     Emancipation. 

An  absolnte  gift  of  articles  of  personal  property  made  by  an  infknt,  can  be  reyoked 
or  avoided  by  him,  or  by  bis  administrator. 

Emancipation  of  an  infiftnt  by  his  father  does  not  enlarge  or  affect  bis  capacity  to 
make  a  contract. 

Tboteb  for  several  articles  of  personal  chattels.  Plea,  not  guilty. 
Trial  by  jury,  April  Term,  1864. 

It  appeared  on  trial  that  the  plaintiff's  minor  son  Charles,  the  in- 
testate, made  some  presents  to  the  defendant's  minor  daughter  Fanny, 
a  young  lady  to  whom  the  intestate  was  engaged  to  be  married  at 
the  time  of  and  previous  to  his  death  ;  that  these  presents  were  made 
when  he  went  away  into  the  army ;  that  he  made  the  said  Fanny  his 
agent  to  draw  his  pay  as  a  soldier,  and  to  pay  what  he  was  owing,  and 
otherwise  control  said  money ;  that  his  estate  was  owing  nothing ; 
that  his  father  had  previously  emancipated  him ;  and  that  the  de- 
fendant refused  to  deliver  up  the  articles  when  demanded  of  him  by 
the  plaintiff. 

The  only  question  submitted  to  the  jury  was  whether  said  Charles 
gave  by  absolute  gift  said  articles,  as  the  defendant's  evidence  tended 
to  show.  No  question  was  made  as  to  the  conversion,  in  case  the 
plaintiff  was  entitled  to  demand  and  recover  said  articles.  The 
plaintiff  requested  the  court  to  hold  and  charge  as  matter  of  law, 
that  Charles,  being  a  minor,  could  not,  though  emancipated  by  his 
father,  make  a  valid,  absolute  gift  of  said  property,  so  as  to  preclude 
the  plaintiff  as  his  administrator  from  the  right  to  demand  and  re- 
cover said  articles. 

The  court,  Babbbtt,  J.,  presiding,  declined  so  to  charge,  and  did 
charge  the  jury  that  if  they  should  find  from  the  evidence  that 
Charles  gave  by  absolute  gift  said  articles  to  Fanny,  as  the  defend- 
ant's evidence  tended  to  show,  the  plaintiff  was  not,  upon  the  evi- 
dence and  facts  proved  in  the  case,  entiled  to  recover.  To  this  part 
of  the  charge  the  plaintiff  excepted ;  verdict  for  the  defendant. 

Buder  db  Wheeler ^  for  the  plaintiff. 

CharUt  N.  Davenport,  for  the  defendant. 
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EIblloog,  J.  The  question  in  this  case  is,  whether  an  absolnte 
gift  of  articles  of  personal  property  made  hy  an  infant  can  be  re- 
yoked  or  avoided  by  him,  or  by  his  administrator  as  his  legal  per- 
sonal representative.  There  is  a  recognized  distinction  between 
those  acts  of  an  infant  which  are  voidable  and  those  which  are  void; 
but  these  terms  have  been  not  unfrequently  used  in  statutes,  decis- 
ions, text  books,  and  contracts  in  an  ambiguous  or  indefinite  sense, 
and  without  any  regard  to  strict  precision  of  meaning.  The  appli- 
cation and  import  of  these  terms  were  very  fully  considered  in  St€Ue 
V.  Richmond,  26  N.  H.,  (6  Foster),  232,  and  in  Fearsoll  v.  Chopin^ 
44  Penn.  St.  R.  9.  In  Williams  v.  Moore,  11  M.  &  W.  256,  Baron 
Parke  recognizes  this  indefinite  use  of  the  term  void,  and  clearly  de- 
fines its  application  to  the  acts  and  contracts  of  infants,  by  saying  that 
an  infant's  contracts  are  void  if  by  void  is  meant  incapable  of  being  en- 
forced  agavist  him ;  but  that  if  by  void  is  meant  incapaUe  of  being 
ratified,  then  they  are  not  void.  The  tendency  of  modem  decisions 
is  to  hold  the  acts,  deeds,  and  contracts  of  an  infant  as  voidable 
merely.  Bingham  on  Infancy,  ch.  2  ;  Bigdow  v.  Kinney^  3  Vt.  358 ; 
2  Kent's  Com.  234,  et  aeq,;  1  Am.  Lead.  Cases,  (4th  ed.),  244,  et  seq. 

The  rules  of  law  as  to  infants  are  made  for  their  protection,  and 
this  has  been  the  chief  consideration  which  has  been  regarded  in  the 
adjudged  cases  in  determining  the  legal  character  of  their  acts. 

The  general  principle  is,  that  the  infant  shall  be  bound  by  no  con- 
tract except  for  necessaries,  and  that  all  other  contracts  are  voidable 
or  confirmable  by  him  at  his  election  ;  and  the  law  nuikes  no  dis- 
tinction between  contracts  executed  and  those  not  executed  as  to  their 
being  voidable.  Abelly.  Warren,  4:  Vt.  149;  Price  y.  Furman,  27 
Vt.  268.  Judge  Reeve,  in  his  treatise  on  Domestic  Relations,  (p. 
254,)  refers  approvingly  to  a  case  reported  in  Keble,  showing  that  if 
the  infant's  privilege  will  not  be  sufiiciently  protected  by  considering 
his  contracts  as  voidable,  they  will  be  held  void.  In  that  case, 
{Scroggam  v.  Stewardson,  3  Keble,  369,)  a  barber  contracted  with 
an  infant  ^'above  sixteen  years  old "  for  the  hair  growing  on  her 
head,  ^'for  sixpence  in  hand  paid,"  and  in  pursuance  of  the  contract, 
with  the  license  of  the  infant,  cut  all  the  hair  from  her  head.  It 
was  apparent  that  no  way  was  left  to  her  to  avail  herself  of  her 
privilege  without  considering  the  contract  as  void.     She  accordingly 
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VrongLf  an  action  against  him  for  a  trespass  in  forcibly  catting  off 
tile  hair  from  her  head,  and  recoyered, — ^thc  court  (of  which  Lord 
HAUb  was  the  chief  justice,)  saying  that  *^the  infant  could  not 
Hc€Q6e,  though  she  might  agree  with  the  barber  to  be  trimmed.^  in 
Ccurpe  T.  Overton,  10  Bing.  252,  (25  E.  C.  L.  B.  121,)  it  was  held  that 
the  plaintiff  might  recover  back,  in  an  action  for  money  had  and  re- 
eeired,  a  sum  which,  while  an  infant,  he  had  paid  in  advance  towards 
the  purchase  of  a  share  in  the  defendant's  trdTde,  to  be  retained  by 
the  defendant  as  a  forfeiture  if  the  plaintiff  failed  to  folfill  an  agree* 
ment  to  enter  into  partnership  with  the  defendant, — the  plaintiff  not 
haring  actually  received  any  profit  or  benefit  from  the  business ;  and 
the  doctrine  is  now  well  settled,  that  when  a  contract  is  avoided  by 
an  infont,  he  may  recover  back  whatever  he  has  paid  or  delivered  on 
it.  Price  r.  Furmany  vhi  mpra^  in  which  case  the  right  or  privilege 
of  infants  to  avoid  their  contracts,  and  the  consequences  resulting 
therefrom,  are  very  fully  considered  and  stated. 

If  an  infant  cannot  trade,  nor  bind  himself  by  any  contract  in  re- 
lation  to  trade, — if  he  can  neither  purchase,  nor  sell,  nor  dispose  of 
property,  so  as  to  bind  himself, — a  fortiori  he  cannot  bind  himself 
by  a  gift  of  his  property,  even  though  accompanied  by  a  manual  de- 
livery. If  the  role  was  otherwise,,  the  protection  which  the  law  ex- 
tends to  him  would  be  completely  eluded.  Under  the  laws  of  this 
state,  (G.  8.,  p.  377,  S  4,)  an  infant  cannot  make  a  testamentary 
€tiqfM>sition  of  personal  estate ;  and  it  would  be  singular  if  he  should 
be  held  competent  to  make  a  valid  and  binding  disposition  of  such 
property  by  an  executed  or  executory  gift  in  his  lifetime,  although 
clearly  incompetent  to  make  any  disposition  of  it  by  a  last  will  and 
testament.  An  infant  has  no  more  capacity  to  dispose  of  his  prop- 
erty by  ffift  than  he  has  by  contrctct,  and  it  is  as  essential  that  he 
should  be  protected  from  the  consequences  of  an  improvident  gift  of 
his  property  as  it  is  that  he  should  be  protected  from  the  eonse- 
quences  of  an  improvident  contract  in  respect  to  it«  The  emancipa- 
tion of  the  infant  by  his  fieitiier  did  not  enlarge  or  affect  his  capacity 
to  make  a  contract,  and  its  only  effect  was  to  release  him  from  his 
father's  control,  and  to  give  to  him  a  right,  as  against  his  father,  to 
his  earnings.  TaunUm  v.  FlymotUh,  15  Mass.  203  ;  Kent  v.  Ongoo^, 
19  Pick.  572. 
42 
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The  privilege  of  an  infant  to  avoid  his  acts  or  contracts  is  his  per* 
sonal  privilege ;  but  it  is  well  settled  that,  after  his  death,  this  privi- 
lege extends  to  his  legal  personal  representatives.  Thus,  the  infancjr 
of  a  testator  is  a  good  plea  hj  an  executor  to  an  action  on  a  promis- 
sory note  made  by  the  testator.  Huasey  ei  al,  v.  Jewdt^  Es^r^  9 
Mass.  100  ;  2  Kent's  Com.  236-7  ;  Jefford  v.  Ringgold^  6  Ala.  544 ; 
Parsons  v,  J3t72,  8  Mo.  135.  If  the  plaintiff  as  the  administrator 
of  the  estate  of  his  deceased  son,  who  was  the  infant  in  this  case, 
could  effectually  avoid  or  revoke  gifts  of  articles  of  personal  prop- 
erty made  by  the  son  in  his  lifetime,  it  is  clear  that  a  demand  of  the 
articles  by  the  plaintiff  as  such  administrator  of  a  party  who  was  in 
possession  of  them  was  a  sufficient  act  of  avoidance  or  revocation  of 
the  gift ;  and  no  question  was  made  on  the  trial  as  to  a  conversion 
by  the  defendant  of  the  articles  in  controversy  in  case  the  plaintiff 
was  entitled  as  the  legal  personal  representative  of  his  son  to  de- 
mand and  recover  for  them. 

These  conclusions  lead  to  a  reversal  of  the  judgment  of  the  county 
court  and  to  a  new  trial  in  the  cause.  But,  while  we  are  not  at  lib- 
erty to  recede  from  the  established  rules  of  law  applicable  to  the 
subject  matter  of  this  litigation,  we  are  not  insensible  to  the  impres- 
sions of  the  plaintiff's  case  which  the  facts  stated  in  the  bill  of  ex- 
ceptions, and  necessarily  found  by  the  jury  under  the  charge  of  the 
court,  are  calculated  to  produce.  We  can  heartily  and  without  res- 
ervation apply  to  those  facts  the  spirit  and  sentiment  of  the  language 
used  by  Htde,  J.,  more  than  two  hundred  years  ago,  in  delivering 
his  opinion  in  the  Exchequer  Chamber  in  the  celebrated  leading  case 
of  Manby  v.  Scotty  (reported  in  1  Mod.  124,)  on  the  subject  of  the 
husband's  liability  for  debts  contracted  by  the  wife  for  necessaries 
when  living  separate  and  apart  from  him,  and  say  that  ^^is  case  is 
the  meanest  that  ever  received  resolution  in  this  place,  but  as  the 
same  is  now  handled,  it  is  of  as  great  consequence  to  all  the  king's 
people  of  this  realm  as  any  case  can  be." 

Judgment  of  the  county  court  for  the  defendant  reversed,  and  a 
new  trial  ordered. 
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George  W.  Graves  v.  Charles  W.  Sbverbns. 

Pleading.     Trover.     Trustee  Process. 

Id  an  action  ex  delicto  the  writ,  after  the  declaration,  proceeded  in  the  nsnai  form 
of  a  snmmonfl  to  a  trustee  named,  and  was  senred  on  the  defendant  as  an  attach- 
ment, but  no  service  was  made,  or  attempted  to  be  made,  on  the  trustee.  Held, 
that  the  addition  of  the  trustee  part  was  no  sufficient  (ground  for  a  dismissal  of 
the  suit,  that  part  of  the  writ  beinfc  regarded  as  mere  surplusage. 

A  suit  is  not  ref^arded  as  "  commenced  by  trustee  process."  unless  that  process  is 
nsed  to  bring  the  trustee  into  court  as  a  party  to  the  suit. 

Trespass  on  the  Case.  After  the  declaration  the  writ  pro- 
ceeded in  the  usual  form  of  a  summons  to  Joseph  Smith,  trustee, 
&c.  It  was  served  upon  the  principal  defendant  as  an  attachment, 
but  no  service  was  made,  or  attempted  to  be  made,  on  the  trustee. 

Upon  motion  of  the  defendant's  counsel  to  dismiss  the  suit,  on  the 
ground  that  the  action  was  ex  delicto  and  was  commenced  by  trustee 
process,  the  court  at  the  April  Term,  1864,  Barrett,  J.,  presiding, 
pro  forma  sustained  the  motion,  and  adjudged  that  the  suit  be  dis- 
missed,— ^to  which  the  plaintiff  excepted. 

J.  D.  Bridgman  and  H.  E.  Stoughton^  for  the  plaintiff. 

C.  B.  Eddy^  for  the  defendant. 

Kellogg,  J.  We  have  no  doubt  that  this  action  is,  both  in  form 
and  substance,  an  action  ex  ddictOj  and  that,  as  it  is  not  an  action 
**  founded  on  any  contract,"  it  could  not  be  "  commenced  by  the  trus- 
tee process,"  under  the  provisions  of  the  statute.  (G.  S.,  p,  305, 
§  I.)  The  writ  was  served  on  the  defendant  as  an  ordinary  writ  of 
attachment,  but  no  service  was  made,  or  attempted  to  be  made,  on 
the  trustee  named  in  it.  We  do  not  think  that  a  suit  should  be  re- 
garded as  '^  commenced  by  the  trustee  process,"  unless  that  proces3 
is  used  to  bring  the  trustee  into  court  as  a  party  to  the  suit,  No 
service  having  been  made  on  the  trustee  in  this  case,  he  was  not  a 
party  to  the  suit,  and  no  trustee  process  against  him  could  be  consid* 
ered  as  pending  in  court.  That  part  of  the  plaintiff's  writ  in  respect 
to  the  trustee  should,  consequently,  be  treated  as  being  merely  sur^ 
plusage ;  and,  as  such,  it  may  properly  be  rejected  or  stricken  out. 
The  case  is  unlike  that  of  Ferris  v.  Ferris  S  Trustee^  25  Vt.  100,  be- 
cause, in  that  c^s^,  th^  tn^stee  process  was  used  by  s^Tyic^  thereof 
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on  the  trostee.  It  has  been  hdd  in  this  eoort  that  a  writ  of  attach- 
ment, if  served  as  a  writ  of  summons,  will  operate  as  snch,  and  be 
sufficient  to  hold  the  defendant  to  bail,  although  these  writs  are  dif- 
ferent in  form,  and  are  recognized  in  the  statute  as  distinct  precepts  | 
and  it  has  also  been  held  that  a  writ  whidi  improperly  issues  as  an 
attachment  against  the  bod^  of  the  defendant,  but  which  is  served  as 
a  writ  of  summons  or  by  attachment  of  property  only,  is  not  tor  that 
cause  abatable.  Brtwer  etoLr.  Story  e<  oZ.,  2  Vt.  281 ;  Langdon  v. 
Dyer^  18  Vt.  278 ;  Bowman  t.  Stowed  ei  dl.,  21  Vt.  309. 

Judgment  of  the  county  court  (by  which  the  suit  was,  jdto  formoy 
dismissed,)  reversed,  and  the  defendant's  motion  to  dismiss  overruled, 
and  the  case  remanded  to  the  county  court  tor  furtheir  proceeding^ 
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Bt^us  Buck  v.  Lutheb  Gilson  a^  oth^sbs^ 

TreBpats.    Hufibandand  Wtfe. 

The  mere  fttct  that  a  husband  signed  a  not»D  wit|i  his  wiflo,  ^fiyen  f6r  money  if)  paj 
in  part  for  land  deeded  to  the  wife,  when  it  does  not  appear  that  anj  reliance  was^ 
or  could  be  placed  npon  his  paying  it,  and  the  note  was  jfiecimsd  whoUjbj  nKWt- 
gage  of  her  lands,  and  those  of  her  rdatiyes,  Jls  not  ^oagh  to  show  that  he  had 
any  zeal  or  eqoitable  interest  in  the  premises  that  could  be  taken  by  his  cred« 
itors. 

If  a  party  JiaTlDg  reooverad  Judgment  against  another,  leyy  ezeeutioa  upon  land 
deeded  to  his  wife,  ^e  hi^band  neyar  having  held  the  title,  the  former  would  nqt 
by  his  levy  acquire  a  legal  title  so  that  he  could  maintain  ejectment  or  trespass 
^.  d.  upon  It,  whaterer  Interest  the  husband  may  haye  Jiad  In  the  land,  or  what- 
eyer  design  in  haying  t^a  iri£D,ho)d  the  tiUiB» 
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Trespass  qvxire  dautum  and  for  a  quantity  of  hay.  Flea,  the  gen- 
eral  issue.  Trial  by  the  court,  December  Term,  1864,  Babbstt,  J., 
presiding. 

The  farm  or  close  named  in  the  declaration,  on  which  the  grass  or 
hay  sued  for  grew,  was  deeded  to  Lemira  Gilson,  the  wife  of  the  de- 
fendant Luther  Gilson,  by  W.  S.  A.  Morse,  by  deed  dated  April  6th, 
1850.  At  the  time  of  this  conveyance  there  was  a  mortgage  upon  the 
farm  of  about  $600.,  and  the  said  Lemira  took  the  deed  subject  thereto. 
The  sum  of  $535.  was  hired  of  one  Sarah  Rice  to  pay  towards 
the  purchase  of  said  farm,  and  Lemira  and  Luther  Gilson  executed 
their  note  therefor,  and  joined  in  executing  a  mortgage  of  .said  farm, 
and  also  with  a  brother  and  step-mother  of  said  Lemira,  joined  in 
executing  a  mortgage  deed  of  a  small  house  and  lot,  the  property  or 
estate  of  the  father  of  Lemira,  then  deceased,  whose  estate  was  then 
in  a  course  of  settlement ;  all  of  which  was  to  secure  the  payment  of 
the  $535.  to  the  said  Sarah  Rice.  The  said  small  house  and  lot  was 
then  worth  about  $350.  Luther  Gilson,  the  husband  of  Lemira, 
never  had  any  legal  title  to  said  premises,  nor  did  he  ever  pay  any- 
thing towards  the  purchase  money.  Soon  after  the  purchase  of  said 
farm  Luther  and  Lemira  Gilson  moved  on  to  and  carried  on  the 
same,  and  have  continued  to  do  so  to  the  present  time.  October 
6th,  A.  D.  1851,  the  plaintiff  recovered  a  legal  judgment  against  the 
said  Luther  Gilson  for  $44.66  damages,  and  $4.75  costs  of  suit, 
and  execution  was  issued  thereon  December  29th,  1851,  which  was 
duly  levied  on  said  farm  in  satisfaction  therefor,  and  the  return 
thereof  duly  recorded.  August  1st,  1852,  the  plaintiff  entered  upon 
said  farm  and  mowed  a  quantity  of  grass  growing  thereon,  which 
the  defendant  and  his  men  raked  up  and  converted  to  the  defendant's 
use,  for  which  this  suit  is  brought. 

The  county  court  rendered  judgment  for  the  defendant,-*to  which 
the  plaintiff  excepted. 

8.  Fullam,  for  the  plaintiff. 

J*  F.  Deane  and  L.  Adams^  for  the  defendants. 

Poland,  Ch.  J.  In  order  to  enable  the  plaintiff  to  maintain  tliis 
action  of  trespass  quare  dausum,  he  must  have  a  title  to  the  premises 
upon  which  the  alleged  trespass  was  committed,  and  his  title  to  the 
hay  sued  for  depended  upon  his  title  to  the  land. 
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The  plaintiff  claimed  title  bj  virtue  of  levy  of  execution  in  his 
favor  against  the  defendant  upon  the  land.  K  the  defendant  was  the 
owner  of  the  land,  the  levy,  which  is  conceded  to  be  regular  in  form, 
conveyed  his  title  to  the  plaintiff. 

If  the  land  belonged  to  the  defendant's  wife,  and  the  defendant's 
only  interest  was  that  of  a  husband  in  his  wife's  land,  then  it  was 
not  liable  to  attachment  or  levy  by  his  creditors,  and  no  title  was 
derived  by  the  plaintiff  from  his  levy  thereon  for  the  debt  of  the 
husband. 

The  land  was  conveyed  solely  to  the  wife,  so  that  the  legal  title 
was  in  her,  and  not  in  the  husband.  But  the  plaintiff  claims  that 
the  defendant  in  fact  had  an  interest  in  the  land,  because  he  was  le- 
gally holden  for  the  payment  of  the  note  given  for  the  $535.  bor- 
rowed  to  make  payment  for  it.  The  agreed  case  shows  that  he 
signed  the  note  with  his  wife  for  the  money  so  obtained,  and  joined 
with  his  wife  in  a  mortgage  deed  of  the  premises  in  question,  and 
also  in  a  mortgage  with  her  and  her  brother  and  step-mother  of  cer- 
tain other  premises,  to  secure  the  payment  of  the  note. 

His  joining  in  the  mortgage  of  these  premises  with  his  wife,  has 
DO  tendency  to  show  any  interest  or  claim  of  interest  in  them  in 
him,  as  his  wife  could  not  make  a  valid  mortgage  without  joining 
her  husband* 

The  fact  that  he  signed  the  note  with  her,  we  think  has  very  little 
tendency  to  show  that  it  was  expected  he  would  pay  it,  or  that  any 
reliance  was  placed  upon  the  security  of  his  name.  The  party  loan- 
ing the  money  might  have  supposed  that  it  was  necessary  to  have  his 
name  to  the  note  as  well  as  to  the  mortgage.  The  fact  that  the  pay- 
ment of  the  note  was  wholly  secured  by  mortgage  of  these  premises, 
the  title  to  which  was  in  the  wife  alone,  and  of  other  premises  be* 
longing  wholly  to  the  wife  and  her  relatives,  in  which  the  husband 
had  no  interest,  shows  quite  clearly  that  it  was  regarded  as  a  trans- 
action of  the  wife,  and  not  one  for  the  benefit  of  the  husband,  and 
that  it  was  not  expected  he  would  pay  the  note,  or  have  any  interest 
in  the  premises. 

He  had  paid  nothing  whatever  toward  the  premises,  and  the  mere 
fact  that  his  name  was  on  the  note  given  for  money  to  pay  in  part 
for  the  land,  when  it  does  not  appear  that  any  reliance  was,  or  could 


656  WINDSOR  COUNTT, 

Bock  V.  GUaonetaL 

be  placed  upon  him,  and  the  note  was  secored  whoUj  bj  mortgage  of 
her  lands,  and  those  of  her  relatiyes,  is  not  enough  to  show  that  he 
had  any  real  or  equitable  interest  in  the  premises,  that  could  be 
taken  by  his  creditors. 

But  if  this  were  otherwise,  and  it  were  shown  that  he  paid  the 
whole  consideration,  and  the  deed  was  taken  to  his  wife  for  the  pur- 
pose of  keeping  it  out  of  the  reach  of  his  creditors,  the  plaintiff  did 
not  by  his  levy  acquire  the  legal  title,  so  that  he  could  maintain  either 
ejectment  or  trespass,  qttare  clausum^  upon  it.  If  the  defendant  was 
the  real  owner  of  the  land,  and  the  title  held  by  his  wife  was  merely 
in  trust  for  himi,  his  interest  was  liable  to  be  taken  by  his  creditQBS 
by  levy.  But  a  levy  and  set-off  of  his  equitable  estate  would  convey 
to  the  creditor  only  the  equitable  estate,  and  the  proper  course  must 
be  taken  to  obtain  the  legal  title,  before  an  action  at  law  can  be  sup- 
ported upon  the  title.  As  the  legal  title  was  never  in  the  defendant, 
the  case  stands  differently  from  what  it  would,  if  the  defendant  had 
.once  been  the  legal  owner,  and  had  conveyed  it  away  in  fraud  of  his 
creditors.  In  such  case  the  creditors  may  treat  the  deed  fn»n  him 
as  void,  and  the  legal  title  as  remaining  in  him.  As  the  legal  title 
was  never  in  the  defendant,  if  the  deed  to  his  wife  was  merely  in 
trust  for  himt  and  was  made  so  fraudulently  as  to  his  creditors,  it 
could  not  have  the  effect  to  convey  the  legal  title  to  the  de&ndaot. 
This  was  expressly  held  in  Dewey  et  al.  v.  Long^  25  Yt.  564. 

These  views  of  the  case  render  it  unnecessaiy  to  decide  as  to  the 
•effect  of  the  plaintiff's  entry  upon  the  defendaats'  possession  and  cat- 
ting the  grass. 

Judgment  affirmed. 
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The  State  of  Yebmomt  v»  Bvrus  Buck* 

Intoxicating  Liquor,     Agency.    Evidence. 

If  a  -mardiaiit  doM  not  keep  IntozlcatliMC  Uqnor  for  sale  at  his  store,  but  makes 
bimself  «n  i^ent  aad  carrier  merely^  to  procure  it  for  diTision  and  distribution 
among  his  cnstomers,  he  is  guilty  of  a  violation  of  the  statate  prohibiting  the 
sale  of  intoxicating  liquors. 

Under  a  complaint  fbr  selling  liquor  the  state  or  respondent  maj  show  anj  con- 
versation that  took  place  between  the  latter  nod  the  bn/er  peitaiaiBg  to  the  trans- 
action at  the  time  of  it. 

Imdiotmeht  for  yiolatioiiB  of  tlie  «taUiie  prohibiting  timffi^  in  la* 
tesicating  drinks.  Plea,  not  goiltj.  Trial  hj  jury,  May  Term, 
1864,  BABasrr,  J.,  prending. 

Upon  the  evidence  the  jurj  found  the  respondent  guiltj  of  nine* 
teen  offencea*  Some  ten  or  twelve  witneseea  were  called  in  behalf 
of  the  proaecniion  and  testified,  among  i9hom  was  AUetn  Greeot 
who  testified  as  follows  i  *  ^*  I  don't  recollect  of  Imying  any  Uqaor  of 
the  req[K>ndBnt,  nor  of  Bending  to  his  store  for  anj.  fie  deUvAved 
-to  me  a  gallon  of  liquor.  I  sent  by  him  for  it  and  paid  for  it. 
Don't  recollect  of  having  any  liqaor  there  more  than  once."  Also, 
John  Hardy,  who  testified  as  follows :  "  I  sent  by  the  refifKmdent  to 
^t  some  Uqaor,— -waatad  some  for  haying.  He  said  a  number 
wanted  some.  I  went  with  a  jag*  and  got  a  gallon  or  two  galiona. 
He  took  the  jug  and  went  out  and  got  it.  I  don't  recollect  whether 
I  paid  him  for  it  before  he  sent  or  after."  The  witnesses  fixed  the 
.time  of  these  transactions  within  three  years.  The  respondent's 
counsel  insisted  that  the  testimony  of  said  two  witnesses  did  not  tend 
to  show  any  ofienees  against  said  statute.  The  court  held  that  it 
did,  and  instructed  the  jury  tbsit  it  was  proper  to  be  considered  by 
.them. 

To  this  the  respondent  eaEcepted.  No  other  exception  was  taken 
to  the  charge. 

It  was  proved  that  the  respondent  kept  a  store  in  South  Bead- 
ing village,  at  which  all  the  liquor  testified  about  by  the  witueesep 
was  obtained. 

£f.  FulUtmf  for  the  respondent, 

Chaarlea  P.  Marthy  State's  Attorney,  for  the  state* 

FoLAXD,  Ch.  J.    The  testimony. of  the  two  witnesses,  Greeu  snd 
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Hardy,  was  properly  admitted  and  properly  submitted  to  the  jmry  as 
tending  to  prove  violations  of  the  statute  against  unlawfol  traffic  in 
ardent  spirits. 

1st.  The  testimony  of  these  witnesses  tended  to  prove  a  sale  of 
liquor  by  the  defendant  They  procured  the  liquor  of  the  defendant 
at  his  place  of  business,  and  paid  him  for  it.  These  were  all  the 
facts  they  testified  to,  and  prima  facie^  this  was  a  sale  of  the  liquor 
by  the  defendant  to  them.  All  that  they  said  about  the  defendant's 
sending  for  the  liquor  and  procuring  it  for  them  as  their  agent,  seems 
to  have  been  mere  talk ;  they  knew  nothing  in  relation  to  its  being 
sent  for,  or  procured  for  them  by  the  defendant,  and  for  aught  they 
knew  it  was  the  defendant's  liquor  they  received.  As  this  conversa- 
tion accompanied  the  transaction  of  obtaining  the  liquor,  the  defend- 
ant had  the  right  to  have  it  received  and  weighed,  as  tending  to 
qualify  and  give  character  to  the  act.  But  the  jury  might  have  been 
satisfied  from  the  evidence  of  these  witnesses,  or  other  evidence  or 
circumstances  appearing  in  the  case,  that  this  talk  about  sending  for 
the  liquor  for  them,  and  acting  as  their  agent,  was  all  a  mere  pre- 
tence and  sham,  got  up  for  the  purpose  of  covering  up  and  concealing 
a  real  sale  of  the  defendant's  own  liquor.  The  court  did  not  instmct 
the  jury  that  the  evidence  of  each  of  these  witnesses,  or  both  of  them, 
if  believed,  proved  an  offence  against  the  law,  but  only  that  it  had  a 
legal  tendency  in  that  direction,  and  was  proper  for  them  to  oon^ 
sider. 

2d.  If  the  jury  believed  that  the  defendant  was  acting  as  the  agent 
of  these  witnesses  in  sending  for,  and  procuring  liquor  for  them,  then 
the  evidence  tended  to  prove  a  case  of  furnishing,  by  bringing  or 
transporting  intoxicating  liquors  '^to  be  divided  among,  or  distributed 
to  others."  Hardy  testified  that  when  he  sent  by  the  defendant  to 
get  liquor  for  him,  the  defendant  said  ^^  a  number  wanted  some." 

The  exceptions  show  that  all  the  witnesses  who  testified  to  procur- 
ing liquor  of  the  defendant,  obtained  it  at  his  store, — his  place  of 
business. 

Now  if  it  were  true  that  the  defendant  did  not  keep  liquors  for  sale 
at  his  store,  but  made  himself  an  agent  and  carrier  merely,  to  pro- 
cure it  for  division  and  distribution  among  his  customers,  this  was 
equally  a  violation  of  the  statute. 
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In  either  of  the  above  views  the  evidence  was  proper  to  be  snb* 
mitted  to  the  jury,  and  as  no  exception  was  taken  to  the  charge,  we 
are  to  assume  that  it  was  submitted  with  all  proper  explanation  and 
limitation. 

The  defendant's  exceptions  are  therefore  overruled. 


Sewall  Fullam  v.  Lbvi  Ives. 
Costa.     Practice,, 

It  Menu  that  where  a  snit  is  discon tinned  before  the  return  day,  and  no  costs  have 
been  incnrred  bjr  the  defendant  before  recelTing  verbal  notice  of  the  discontinn- 
ance,  the  question  whether  he  may  come  in  and  have  Judgment  for  coals  is  one 
resting  wholly  in  the  discretion  of  the  court. 

This  discretion  was  properly  exercised  in  this  case,  the  plaintiffs,  both  nominal  and 
real,  haying  sent  the  notice  by  the  defendant's  daughter,  which  she  deliyered  to 
the  defendant,  who  was  himself  an  attorney. 

CoHPLAiNT  FOB  COSTS.  It  was  proved  that  a  writ  in  the  name  of 
said  Ives,  as  plaintiff,  against  said  Fullam,  returnable  to  the  May 
Term,  1864,  of  Windsor  County  Court,  was  duly  served  on  said 
Fullam  ;  that  said  suit  was  not  entered  in  court ;  that  Fullam  in  the 
course  of  the  week  next  preceding  said  May  Term  was  verbally  no* 
tified  that  the  suit  would  not  be  entered,  and  that  it  was  dropped ; 
that  Fullam  is  an  attorney  and  accustomed  to  attend  regularly  the 
terms  of  the  county  court  in  Windsor  County.  The  only  question 
was  whether  verbal  notice  was  sufficient. 

Upon  these  facts  the  court,  at  the  December  Term,  1864,  Babf- 
BETT,  J. ,  presiding,  rendered  judgment  that  said  complaint  be  dis- 
missed with  costs, — ^to  which  the  complainant  excepted. 

Sewall  Fullam^  for  the  complainant. 

Frederick  G.  Bobbins  for  the  defendant. 

PoLAKD,  Ch.  J.  The  statute  provides  that,  ^^  if  any  person  shall 
cause  process  to  be  served  on  another  for  any  matter  or  cause,  and^ 
discontinue  his  suit,  or  be  non-suit  therein,  or  when  such  suit  shall 
be  abated  and  dismissed  for  want  of  jurisdiction,  the  court  to  which 
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such  proeeae  13  made  retamabU  shall  give  judgment  for  the  defend- 
ant to  recover  reasonable  costs."  6.  S.  267,  §  42,  In  Oriffm  ▼• 
Farwell,  20  Yt.  168,  it  was  said  by  Hall,  J.,  *^By  the  terms  ef 
thb  statute  it  would  seem  to  have  reference  to  the  withdrawal  of  a 
suit,  after  it  has  been  entered  in  court*  But  by  an  equitable  oon- 
struction,  a  defendant,  where  the  process  has  not  been  returned,  has, 
in  the  supreme  and  county  courts,  been  allowed  on  complaint  and 
filing  a  copy,  to  have  judgment  for  his  costs."  The  term  r€€uonabU 
costSy  used  in  the  statute,  must  be  construed  to  cover  such  costs  as 
have  already  accrued  to  the  defendant  when  the  suit  was  discon- 
tinued, and  such  as  the  party  is  reasonably  compelled  to  make  after- 
wards to  secure  and  protect  his  just  rights.  In  Mead  v.  ArnUj  2  Yt. 
180,  it  was  decided  that  where  a  plainti£f  discontinued  his  suit  be- 
fore the  return  day,  and  gave  the  defendant  a  written  notice  of  sudi 
discontinuance,  that  the  defendant  was  not  entitled  to  file  hia  com- 
plaint and  obtain  a  judgment  for  costs.  It  was  said  in  that  case  diat 
if  the  defendant  had  already  incurred  costs  before  notice  of  discon- 
tinuance, such  costs  must  be  paid  or  tendered  to  him,  or  else  he 
would  be  entitled  to  come  in  and  claim  a  judgment  for  costs. 

We  are  now  called  upon  to  decide,  that  in  every  case  wher^  ft  suit 
is  discontinued  before  the  return  day,  and  where  no  costs  have  been 
incurred  by  the  defendant  before  receiving  notice  of  such  ^scontio* 
uance,  the  defendant  is  entitled  to  come  in  and  claim  a  judgment  for 
costs,  unless  such  notice  was  in  writing ;  and  to  make  this  a  rule  of 
strict  legal  right,  without  reference  to  whether  such  daim  is  rear 
sonable,  or  unreasonable. 

In  JERU  V.  Dunlap^  15  Yt.  645,  it  was  decided  that  where  verbal 
notice  of  the  discontinuanee  of  a  suit  was  given,  before  the  com- 
mencement of  another  suit  for  the  same  cause  of  action,  the  former 
Buit  was  ended,  and  furnished  no  reason  for  abating  the  second. 

In  giving  the  opinion  in  that  case,  Bedfield,  J.,  said  the  only  ne- 
cessity for  a  notice  in  writing  of  a  discontinuance  was  to  prevent  the 
defendant  from  making  a  daim  for  costs,  and  that  if  such  notice 
was  verbal  only,  it  was  wholly  within  the  discretion  of  the  court 
whether  to  give  the  defendant  costs  or  not.  It  is  said  that  this  wa^ 
not  a  point  in  judgment  in  that  case,  and  therefore  not  anthori^, 
but  we  think  it  may  fairly  be  said  to  be  evidence  of  the  then  opinipp 


FEBBtTART   TERM,  1865.  661 

FBlkm  V.  Itm. 

of  the  court ;  at  least  it  k  evidence  of  the  c^inion  of  one  long  fa* 
tuiliai:  with  the  course  of  legal  practice  and  decision  in  our  courts, 
and  entitled  to  consideration. 

In  Clark  v.  Scofidd,  16  Vt.  699,  the  plaintiff  brought  a  suit 
against  the  defendant,  but  after  the  service  of  the  writ,  the  defendant 
filed  his  petition  in  bankrupt^^,  and  was  declared  a  bankmpt«  The 
plaintiff  did  not  enter  his  suit  and  the  defendant  entered  his  com^ 
plaint  for  costs ;  no  notice  whatever  had  been  given  him  of  the  dis^ 
continuance.  The  county  court  refused  to  allow  costs  to  the  defend- 
ant,  and  that  judgment  was  affirmed  in  the  supreme  court.  The  reap 
eon  given  was,  that  the  defendant,  after  doing  an  act  himself  which 
Would  constitute  a  defence  to  the  action,  could  have  had  no  reasona- 
ble ground  to  suppose  the  plaintiff  would  enter  and  prosecute  his 
tait. 

Since  ^e  decision  in  Mead  v.  Arms^  it  has  been  considered  settled 
ttMit  where  written  notice  of  a  discontinuance  of  a  suit  is  given,  and 
no  costs  have  then  accrued,  the  defendant  has  no  right  to  come  in 
and  claim  costs,  and  the  general  practice  in  such  cases  has  been  to 
give  notice  in  writing.  This  is  certainly  the  safer  and  more  advis- 
iible  cei^rse,  and  the  only  one  that  can  insure  the  plaintiff  against  the 
payment  of  costs  to  the  defendant,  if  he  comes  in  and  claims  costs. 

It  has  to  some  extent  been  supposed  that  the  case  of  Mead  v. 
^iAnm  decided  correlatively  that  unless  the  notice  was  in  writing,  the 
^fendant  was  entitled  to  costs  as  a  matter  of  strict  right.  But  the 
-ease  does  not  decide  this,  and  this  view  of  its  force  has  by  no  means 
'been  the  universal,  or  even  general  understanding  of  the  profession. 
The  argument  in  favor  of  this  strict  and  absolute  requirement  of  a 
^notice  in  writing  is  that  the  defendant  may  not  be  safe  in  acting  upon 
sa  verbal  notice,  that  if  he  stays  away  from  court  the  plaintiff  may 
tenter  his  suit  and  take  a  judgment  by  default.  But  the  plaintiff  may 
^do  precisely  the  same  if  his  notice  is  in  writing.  It  is  not  claimed 
fbut  that  a  judgment  thus  obtained,  after  a  notice  of  discontimumce 
in  either  mode,  would  be  set  aside  upon  audxta  querela^  but  it  is  said 
'<hat  the  party  in  the  one  case  has  better  and  more  reliable  evidence 
?ihan  in  the  other.  But  this  depends  much  upon  the  manner  in 
which  the  verbal  notice  is  given,  and  the  means  of  proving  it.  If 
fludi  a  fraud  is  practised  it  is  immediately  known,  and  is  not  bken 
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case  where  a  party  may  need  to  preserve  his  evidence  to  meet  a 
claim  that  may  arise  years  afterwards.  The  objection  we  think  is 
more  fanciful  than  real.  The  true  rule  we  think  is  that  stated  by 
Judge  Bbpfield,  that  in  such  case^  it  rests  wholly  in  the  discretion 
of  the  court  whether  to  allow  costs* 

If  the  notice  was  so  given  that  apparently  the  defendant  could 
have  had  any  fair  reason  to  believe  that  it  would  not  be  acted  upon 
by  the  plaintiff,  or  was  not  given  with  such  authenticity,  or  publicity, 
that  the  defendant  could  make  it  available,  then  he  should  be  allowed 
to  appear  and  see  whether  the  suit  was  discontinued,  and  be  allowed 
his  costs.  On  the  other  hand  if  the  notice  is  such  that  the  defend- 
ant has  reason  to  suppose  it  given  in  good  faith,  and  is  given  in  such 
a  direct  and  authentic  manner,  as  to  render  it  apparent  that  he  could 
have  had  no  reasonable  doubt  of  his  safety  in  acting  upon  it,  and 
where  his  conduct  in  coming  in  to  claim  costs  is  evidently  a  mere 
wanton  attempt  to  get  a  bill  of  costs  out  of  the  plaintiff,  he  should 
not  only  not  be  allowed  costs,  but  made  to  pay  the  costs  of  the  plain- 
tiff made  in  opposition  to  his  claim. 

The  decision  in  Clark  v.  Scofield^  we  think  cannot  be  supported 
on  any  other  ground.  The  plaintiff  had  not  discontinued  his  suit 
nor  given  any  notice  that  he  should  do  so.  Notwithstanding  the  de- 
fendant had  been  declared  a  bankrupt,  the  plaintiff  might  rely  upon 
showing  some  defect  or  irregularity  in  his  proceedings  to  avoid  its 
effect.  The  defendant  might  very  well  say  that  as  he  had  no  notice 
the  suit  would  not  be  prosecuted,  he  had  a  right  to  suppose  he  in- 
tended to  do  so.  If  the  plaintiff  had  entered  his  suit  and  taken  a 
judgment  against  the  defendant,  after  his  decree  in  bankruptcy,  it 
would  be  no  defence  to  the  judgment,  and  it  is  difficult  to  see  what 
remedy  the  defendant  could  have  had,  except  by  some  application  to 
the  discretion  of  the  court  to  take  off  the  default.  It  seems  a  much 
stronger  case  than  an  actual  discontinuance  with  verbal  notice  to  the 
defendant,  which  all  admit  would  be  good  ground  for  setting  aside  a 
judgment,  if  one  should  be  taken. 

These  views  we  believe  have  generally  been  acted  upon  by  our 
courts  in  such  cases,  though  perhaps  not  universally,  and  we  think 
this  the  safer  and  more  practicable  rule,  and  more  likely  to  produce 
exf^st  justice. 
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If  as  we  think  this  was  a  matter  of  discretion,  in  the  coiinty 
court,  we  have  no  right  to  revise  it,  bnt  the  discretion  seems  to  hare 
been  properly  exercised  in  this  case.  The  defendant  had  notice 
from  both  the  nominal,  and  real  plaintiff,  and  it  was  given  in  snch 
manner,  that  he  could  not  well  doubt  its  authenticity  or  good  faith. 
His  own  professional  employment  .made  it  necessary  for  him  to  at- 
tend court,  and  he  knew  the  case  had  not  been  entered  in  conrt,  be- 
fore he  made  his  complaint  for  costs.  His  attempt  thus  to  get  a  bill 
of  costs  from  the  plaintiff  was  very  far  from  reasonable,  and  was 
justly  denied. 

Exceptions  dismissed  with  costs. 

KoTS.— The  other  cases  heard  at  the  present  term  wUI  appear  in  the  next  rolnme 
of  Reports. 
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OPINION  OF  THE  JUDGES  OF  THE  SUPREME  COURT 

ov  xmi 

CONSTITUTIONALITY 

or 
"An  Act  PBOTiDiNa  fob  Soldiers  Voting" 


The  Greneral  Assemblj  of  the  state  of  Vennont  in  session  at  Mont- 
pelier  in  1863  passed  "  An  Act  PsoviDiNa  fob  Soldiers  yoriNa*'' 
which  was  approved  by  the  Governor,  November  1 1th,  1863.  (Laws 
of  1868,  No.  5.) 

The  12th  section  of  the  act  provides  that  "  this  act  shall  not  take 
effect  until  the  Governor  submits  the  same  to  the  Judges  of  the  Su- 
preme Court,  with  the  inquiry,  'Are  the  provisions  of  this  act  consti- 
tutional T  and  until  the  Governor  has  obtained  in  writing  the  opinion 
of  said  Judges  thereon ;  and  if  the  said  Judges  decide  that  the  pro- 
visions of  the  act,  or  certain  parts  thereof,  are  unconstitutional,  then 
the  same,  or  such  parts  thereof  as  said  Judges  shall  decide  are  un- 
constitutional, shall  be  null  and  void,  and  the  residue  thereof  shall 
remain  in  full  force  and  virtue." 

In  pursuance  of  said  section,  the  act  was  submitted  to  the  Judges 
of  the  Supreme  Oourt  in  January,  1864,  by  the  Governor,  with  the 
inquiry,  "Are  the  provisions  of  this  act  constitutional?"  and  in  re- 
ply thereto  tbey  gave  in  writing  their  opinion  ihi^t  the  provisions  of 
4S 
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said  act  providing  for  soldiers  votiDg  for  the  following  officers,  vix : 
governor,  lieutenant  governor,  and  treasurer,  are  unconstitutional ; 
and  that  the  provisions  of  said  act  providing  for  soldiers  voting  for 
members  of  congress  and  electors  of  president  and  vice  president  of 
the  United  States  are  constitutional.  The  opinion  of  the  court  was 
drawn  up  by  Polakp,  Ch.  J.,  and  was  furnished  to  the  Beporter  in 
pamphl^,  as  published  at  St.  Albans  in  1864. 

To  j5i8  Excellency: 

John  Gregory  Smith, 

Oovemor  of  Vermont, 

Your  communication,  requiring  the  opinion  of  the  Judges  of  the 
Supreme  Court  upon  the  constitutionality  of  ''  An  act  providing  for 
soldiers  voting,"  was  received  in  January  last,  but  the  constant  en- 
gagement of  all  the  members  of  the  Court  on  the  winter  circuit,  from 
that  time  until  within  a  few  days,  has  prevented  them  from  giving 
the  subject  that  examination  and  attention  which  its  importance  de- 
mands, at  an  earlier  day,  and  delayed  our  answer  to  the  present  time. 
The  act  provides  generally  for  taking  the  votes  of  all  qualified  elect- 
ors of  this  state  in  the  volunteer  military  service  of  the  United  States 
wherever  they  may  be,  within  or  without  the  state,  on  the  days  pro- 
vided by  law,  for  the  election  of  governor,  lieutenant  governor,  and 
treasurer  of  the  state,  and  for  members  of  oongress,  and  electors  of 
president  and  vice  president. 

The  act  contains  various  provisions  as  to  the  manner  of  voting, 
intended  to  secure  fairness,  and  prevent  fraud  or  mistake,  and  then 
provides  that  the  ballots  thus  taken,  and  the  voting  lists,  required  to 
be  kept  by  the  officers  presiding  at  such  elections,  shall  be  returned 
to  the  secretary  of  state,  who  shall  return  said  votes  to  the  Groneral 
Assembly,  to  be  counted  with^the  votes  cast  in  the  state  for  the  sam* 
officers. 

The  single  question  submitted  to  the  Judges,  as  we  understand  it^ 
is,  as  to  the  constitutional  power  of  the  legislature  to  authorise  the 
taking  of  votes  without  the  state,  for  the  officers  named  in  the  act* 
Our  examination,  therefore,  has  been,  and  our  answer  will  be,  strictly 
confined  to  that.  If  the  legislature  can  constitutionally  authorise 
votes  to  be  taken  without  the  state,  the  means  or  machinery  by  which 
it  is  to  Im  effectoated,  must  neoessarily  be  nudnly  within  the  ju^ 
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ment  and  discretion  of  the  framers  of  the  law,  and  any  objection  to 
such  means  could  hardly  rise  to  the  dignity  of  a  constitutional  ques- 
tion. 

Nor  do  we  understand  that  any  question  is,  or  can  be  made,  as  to 
the  right  ©f  any  freeman  of  this  state,  who  has  volunteered  into 
the  military  service  of  the  United  States,  to  give  his  vote  within  the 
state.  The  absence  of  such  persons  from  the  state,  in  such  service, 
is  not  a  removal,  or  change  of  residence,  by  which  the  right  of  vot- 
ing is  lost,  but  like  an  absence  from  the  state  upon  a  journey,  or 
business,  is  of  a  temporary  character,  and  the  domicile  or  rendence^ 
continues  within  the  state,  while  the  person  is  actually  without  the 
state.  The  question  is  narrowed,  therefore,  to  the  point,  whether 
the  constitution  requires  the  votes  by  which  the  officers  named  in 
this  act.  are  elected,  to  be  given  within  this  state  f 

Several  states  have  passed  laws  similar  to  the  act  in  question, 
which  have  been  before  their  respective  courts  for  examination,  and, 
in  all,  it  has  been  eitlier  expressly  or  tacitly  conceded,  that  unless 
some  constitutional  restriction  required  the  voting  to  be  within  the 
state,  it  was  perfectly  competent  for  the  legislature  to  provide  that 
persons  legally  entitled  to  vote  in  the  state,  might  cast  their  votes  at 
some  place  without' the  state,  and  be  counted  in  the  election.  We 
proceed,  therefore,  to  consider  the  question,  in  the  first  place,  as  to 
the  state  officers  named  in  the  act,  governor,  lieutenant  governor,  and 
treasurer. 

The  first  provision  in  the  constitution  of  this  state  in  reference  to 
elections,  is  of  representatives  to  the  General  Assembly. 

Sec.  7,  of  part  the  second,  is  as  follows : — "  In  order  that  the 
freemen  of  this  state  might  enjoy  the  benefit  of  election  as  equally 
as  may  be,  each  town  within  this  state  that  consists,  or  may  consist, 
of  eighty  taxable  inhabitants,  within  one  septenary,  or  seven  years, 
next  after  establishing  this  constitution,  may  hold  elections  therein^ 
and  choose  each  two  representatives ;  and  each  other  inhabited 
town  in  this  state,  may,  in  like  manner,  choose  one  representative, 
to  represent  them  in  the  general  assembly,  during  the  septenary, 
or  seven  years ;  and  after  that,  each  inhabited  town  may,  in  like 
manner,  hold  such  election,  and  choose  one  representative,  forever 
thereafter." 

See.  8,  of  part  second,  proyidea  tixftX  representatives  shall  be  choseq 


668  APPENDIX, 


by  ballot  hy  the  freemen  of  every  town  in  this  stato  on  the  fini 
Tuesday  in  September  annually  forever. 

It  is  conceded,  as  we  understand,  that  under  the  above  provisions 
of  the  constitution,  the  meetings  of  the  freemen  for  the  election  of 
representatives  to  the  state  legislature,  must  be  held  within  the  town, 
and  that  it  would  not  be  within  the  constitutional  power  of  the  leg- 
islature to  provide  for  their  being  holden  elsewhere,  or  that  votes 
given  elsewhere  than  in  such  meeting,  could  be  received.  Hence, 
the  act  in  question  does  not  provide  for  taking  the  votes  of  the  sol- 
diers  from  this  state,  for  town  representatives.  Sec.  10,  part  2,  is 
as  follows : — ^^  The  freemen  of  each  town  shall,  on  the  day  of  elec- 
tion for  choosing  representatives  to  attend  the  general  assembly, 
bring  in  their  votes  for  governor,  with  his  name  fairly  written,  to  the 
constable,  who  shall  seal  them  up,  and  write  on  them  'Votes  for  Gov- 
ernor,' and  deliver  them  to  the  representative  chosen  to  attend  the 
general  assembly.  And  at  the  opening  of  the  general  assembly  there 
shall  be  a  committee  appointed  out  of  the  assembly,  who,  after  be- 
ing duly  sworn  to  the  faithful  discharge  of  their  trust,  shall  proceed 
to  receive,  sort,  and  count  the  votes  for  the  governor,  and  declare  the 
person  who  has  the  major  part  of  the  votes,  to  be  governor  for  the 
year  ensuing.  The  lieutenant  governor  and  treasurer  shall  be  chosen 
in  the  manner  above  directed. " 

This  section  does  not,  in  terms^  require  that  the  voting  for  state 
officers  shall  be  in  the  same  place,  or  meeting^  at  which  the  represent- 
ative is  chosen,  but  if  that  is  its  fair  spirit  and  meaning,  it  is  equally 
„  jnp^ative.     The  fundamental  law  of  the  state  must  not  receive  any 
'^  .^     ^Itil^e^  or  forced  construction,  or  be  made  to  yield  by  reason  of  any 
,  peculi^f'-^xigency  in  public  or  private  matters,  but  must  be  kept  and 

/    ^;  |ir^etved \;  all  times,  the  same  uniform  test  and  guide,  for  the  citir 

^^       s     .      zen,  ^<^el£as  every  department  of  the  government  established  under 
-.  "  i^  ^>oome^ing  may  be  learned  of  the  understanding  of  the  framera 

y    \  *  'Qf  th^  Constitution,  and  of  the  people  who  adopted  it,  by  a  brief 
^"Vi»,^^,^«;«M!Knce  to  the  history  of  the  adoption  of  the  constitution,  and  the 
early  legislation  under  it. 

The  first  cpnstitution  of  this  state  was  formed  by  a  convention  of 
delegates  from  the  several  towns,  which  met  at  Windsor,  on  the  2d 
day  of  July,  1777.  This  was  just  at  the  time  of  the  invasion  from 
^e  nort]i  of  the  British  army,  under  Burgoynei  wlf ich  qi^Dsed  great 
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alarm  and  confusion  among  the  inhabitants,  especiallj  in  the  western 
part  of  the  state,  where  many  abandoned  their  homes.  The  dis- 
turbed condition  caused  bj  this,  and  also  by  the  conflicting  claims  of 
jurisdiction  by  New  York  and  New  Hampshire,  was  such,  that  this 
constitution  was  never  submitted  to,  or  ratified  by,  any  vote  of  the 
people. 

But  notwithstanding,  a  state  government  was  organized  under  it, 
and  the  first  legislature  met  at  Windsor,  on  the  12th  day  of  March, 
1778.  The  provisions  cf  the  original  constitution,  for  the  election 
of  representatives  to  the  legislature,  and  of  state  officers,  were  in 
very  nearly  the  same  language  as  the  sections  of  the  present  consti- 
tution already  quoted.  The  second  session  of  the  legislature  was 
holden  at  Bennington  in  February,  1779.  At  that  session  an  act 
was  passed  "for  regulating  the  election  of  governor,  deputy  governor, 
council,  and  treasurer/'. 

That  act,  so  far  as  need  be  quoted,  was  in  the  following  words : — 
"  The  constables  in  the  several  towns  in  this  state,  without  further 
order,  shall,  by  themselves,  or  some  person  deputed  by  them,  warn 
all  the  freemen  in  their  respective  towns  to  meet  together  in  some 
suitable  place,  by  them  appointed,  in  said  town,  on  the  first  Tuesday 
of  September  annually,  at  nine  of  the  clock  in  the  morning,  at  which 
time  shall  be  read  the  freeman's  oath,  and  the  last  paragraph  of  this 
act  against  disorderly  voting ;  who  shall  then  proceed,  first  to  choose 
representatives  to  attend  the  general  assembly  for  the  year  ensuing, 
on  the  second  Thursday  of  the  succeeding  October.  Then  the  free- 
men shall  proceed  to  bring  in  to  the  constable  present,  the  n^e  of 
him  whom  they  would  choose  to  be  governor  for  the  year  eiisuing, 
fairly  written  on  a  piece  of  paper,  which  the  said  constable  shall 
receive,  and,  in  the  presence  of  the  freemen,  seal  up  th^  'same  iu^  & 
piece  of  paper,  and  write  on  the  outside  of  the  paper  so  sealed,  the 
name  of  the  town,  and  then  add  these  words,  viz :  VoUi  f6r  th^Go^ 
emor;  in  like  manner  for  the  deputy  governor,  and  treasurer." 
Some  question  having  arisen  as  to  the  binding  force  of  the  constitu* 
tion,  the  legislature,  at  their  June  session,  1782,  held  at  Windsor, 
passed  an  act  declaring  it  valid  and  binding,  as  a  part  of  the  laws  of 
this  state.  The  first  council  of  censors  elected  under  the  constitu- 
tion in  1785,  proposed  many  amendments  to  the  constitution,  to  be 
submitted  to  a  convention  of  the  people  for  adoption,  and  the  same 
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was  done  by  the  second  council,  elected  in  1792,  some  of  which 
were  adopted  by  the  conventions  called  to  act  upon  them.  No  sub- 
stantial chan<;e,  however,  was  proposed  as  to  the  manner  of  electing 
governor,  and  other  state  officers,  and  the  original  provision  was  pre- 
served substantially  unchanged.  The  convention  called  by  the  sec- 
ond council,  and  which  met  in  1793,  made  a  recast  of  the  constitu- 
tion, embracing  all  the  amendments  adopted  by  the  two  conventions, 
making  it,  in  form  at  least,  an  adoption  of  the  entire  instrument, 
by  that  convention,  and  it  was  promulgated,  and  has  remained  in 
that  form,  with  subsequently  adopted  amendments  added  thereto. 

During  all  this  time  the  act  of  1779,  above  quoted,  remained  in 
force.  But  a  small  part  of  the  state  was  settled  at  this  period,  and 
that  sparsely,  and  all  public  affairs  were  conducted  by  a  few  leading 
men  among  the  settlers,  so  that  the  framing  of  the  constitution,  and 
the  early  legislation  under  it,  were  substantially  the  work  of  the  same 
hands. 

The  act  of  1779  shows  clearly  how  this  provision  of  the  constitu- 
tion was  then  understood ;  that  the  votes  for  governor,  lieutenant 
governor,  and  treasurer,  were  to  be  given  in  the  same  meeting  at 
which  representatives  were  elected,  that  the  votes  were  to  be  brought 
in,  and  delivered  to  the  constable  of  the  town  present^  and  to  be  sealed 
up  in  the  presence  of  the  freemen. 

The  uniform  and  uninterrupted  requirement  of  the  law,  and  the 
usage  and  practice  under  it,  from  the  organization  of  the  state,  to 
the  present  time  has  been,  that  the  voting  for  governor,  and  other 
state  officers,  elected  by  the  people,  has  been  in  ^'freemen's  meeting," 
the  same  in  which  the  representatives  have  been  chosen. 

In  the  opinion  of  the  supreme  court  of  Connecticut,  given  upon 
the  constitutionality  of  a  similar  law,  proposed  in  that  state,  it  it 
said : — *'  The  convention  found  the  'freemen's  meeting'  a  distinct  and 
peculiar  feature  in  the  political  system  of  the  state,  as  old  as  its  his- 
tory. It  originated  in  1639,  in  the  compact  or  constitution  formed 
by  the  towns  of  Hartford,  Windsor  and  Weathersfield,  in  a  provision 
for  the  warning  of  a  'freeman's  meeting,'  to  elect  deputies  from  each 
town  to  the  general  court.  From  that  year,  and  after  the  merger  of 
the  New  Haven  colony,  under  the  charter  of  Charles,  there  has  never 
been  an  election  by  the  peophy  of  repres^itativea  or  state  officers,  in 
any  other  manner  or  place.    The  convention  adopted  this  feature,  as 
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they  did  in  the  main  the  other  institutions  of  the  state,  changing  its 
name  to  'electors'  meeting/  " 

This  language  is,  in  a  good  measure,  applicahle  to  this  state  also . 
A  large  proportion  of  the  leading  men  in  the  early  settlement  of  this 
state  were  from  the  state  of  Connecticut,  and  the  public  institutions, 
and  forms  of  government,  were  mainly  fashioned  upon  those  of  that 
state.  So  far  was  this  carried,  that  in  our  early  legislation  it  was 
common  for  the  legislature  to  enact  that  certain  offences  should  be 
punished  ''  as  provided  in  the  Connecticut  law  book."  In  the  early 
settlements  in  the  state,  the  first  form  of  governmental  authority 
was  the  ioion  meeting^  and  almost  the  first  form  of  an  official  was  the 
town  constable.  Until  the  formation  of  a  constitution  and  a  state 
government  under  it,  all  governmental  power  was  in  the  town,  or  by 
delegates  from  the  towns,  and  ''  conmiittees  of  safety,"  chosen  by 
such  delegates. 

In  our  opinion,  there  is  no  reasonable  ground  of  doubt,  that  when 
the  constitution  requires  the  votes  for  governor  to  be  "  brought  in  to 
the  constable,"  it  means  the  constable  of  the  town,  the  presiding  offi- 
cer in  the  freeman's  meeting.  It  has  been  suggested  that  the  office 
of  constable  is  one  not  created,  or  required  by  the  constitution ;  that 
it  would  be  perfectly  competent  for  the  legislature  to  abolish  the  of- 
fice, and  provide  that  some  other  officer  should  preside  in  freemen's 
meetings,  as  they  have  already,  in  the  case  of  the  absence  or  inability 
*of  the  constable. 

But;  granting  all  this  to  be  true,  it  proves  nothing,  provided  the 
constitution,  in  the  use  of  the  word  constable,  meant  the  constable 
of  the  town,  whose  official  authority  was,  of  course,  by  law  limited 
to  the  town,  and  who  could  not  legally  act  officially,  either  in  receiv- 
ing votes,  or  otherwise,  beyond  its  limits. 

For,  although  the  legislature  might  have  power  to  provide  some 
other  officer  to  preside  in  the  meeting,  it  would  still  remain  equally 
clear  that  the  constitution  intended  the  voting  to  be  in  the  town,  or 
freemen's  meeting. 

The  whole  tenor  and  spirit  of  the  provisions  of  the  constitution, 
as  it  seems  to  us,  point  in  this  direction.  The  votes  for  governor 
are  required  to  be  given  on  the  same  day  representatives  are  chosen, 
the  meetings  for  the  choice  of  which  must  be  within  the  several 
towns.     If  meetings  could  be  held  at  other  places,  without  any  town 
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in  the  state,  why  the  requirement  that  it  should  be  on  the  same  day? 
The  language  used — ''shall  bring  in  their  votes" — is  significant 
also.  Following  the  previous  direction  for  choosing  representatives, 
it  evidently  means  the  same  meeting,  on  the  same  occasion. 
.  The  further  provision  that  the  constable  shall  seal  up  the  votes, 
and  deliver  them  to  the  representative  chosen  to  the  general  as- 
sembly, is  in  unison  with  the  same  idea ;  that  the  choice  of  repre- 
sentative, the  voting  for  state  officers,  the  sealing  up  and  deliveiy  of 
the  votes  by  the  constable  to  the  representative,  are  all  to  be  simul- 
taneous aQd  concurrent  acts,  performed  upon  one  and  the  same  oc- 
casion. 

We  have  heard  it  suggested,  that  though  this  may  be  the  true 
meaning  of  the  language  of  the  constitution,  still  that  there  is  no 
prohibition  against  voting  elsewhere,  and  that  therefore  a  law  an* 
thorizing  votes  at  other  places,  and  without  the  state,  is  not  a  vioU- 
tion  of  the  constitution. 

Upon  this  point  we  cannot  better  express  our  own  ideas,  than  to 
quote  the  language  of  the  supreme  court  of  Iowa,  in  a  recent  case 
upon  this  same  general  subject.  "  In  either  event,  the  consiitntion 
is  to  be  taken  as  a  clear  and  full  mandate,  and  the  legislature  cannot 
change,  extend,  or  control,  its  meaning.  Thus,  if  the  constitutioo 
declares  that  a  thing  shall  be  done  in  a  particular  manner  or  way,  il 
is  implied  necessarily  that  it  shall  not  be  done  in  any  other.  To  il- 
lustrate— ^If  it  declares  that  the  votes  of  the  electors  shall  be  cast  at 
a  particular  place,  it  is  not  necessary  to  prohibit  by  express  words 
their  being  cast  at  any  other.  But  if  there  is  no  such  express  decla- 
ration, and  none  fairly  to  be  implied,  it  is  within  the  power  of  the 
legislature  to  fix  the  place." 

The  legislatures  of  several  states  have  passed,  or  proposed  to 
pass,  laws  similar  to  the  one  under  consideration,  several  of  which 
have  received  a  judicial  examination,  and  it  is  proper  that  they  be 
here  referred  to,  although  none  of  them  are  precisely  in  point,  owing 
to  the  differences  in  state  constitutions,  yet  the  principles  upon 
which  the  decisions  have  proceeded,  may  aid  in  solving  the  ques- 
tion under  our  own.  The  first  case  arose  in  Pennsylvania,  and,  be- 
ing a  case  of  contested  election,  came  before  the  court  in  the  regu- 
lar course  of  judicial  proceeding,  and  was  fully  argued  by  learned 
counsel. 
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The  proTieion  of  the  Fennsjlvania  conBtitution^  upon  which  the 
validitj  of  their  law  was  to  be  decided,  was  in  the  following 
words : — 

^'  In  elections  bj  the  citizens,  every  white  freeman^  of  the  age  of 
twenty-one  years,  having  resided  in  the  state  one  year,  and  in  the 
dection  district  where  he  offers  to  vote  ten  day$  immediately  preceding 
»uch  deetion^  and  within  two  years  paid  a  state  or  county  tax,  which 
shall  have  been  assessed  at  least  ten  days  before  the  election,  shall 
enjoy  the  rights  of  an  elector/' 

The  case  was  examined  and  discussed  with  great  fulness  and  abil- 
ity by  the  court,  and  they  held  that  dection  districts^  within  the  mean- 
ing of  their  constitution,  denoted  territorial  sub-divisions  of  the 
state ;  that  the  right  of  voting,  by  the  constitution,  must  be  exercised 
within  the  district ;  and  that  a  law  authorizing  citizens  of  the  state 
in  the  military  service  of  the  United  States,  to  give  their  votes  with- 
out the  state,  was  contrary  to  the  constitution,  and  void.  The  opin- 
ion of  the  court  is  very  lengthy,  and  quite  exhaustive  of  the  whole 
subject,  but  we  have  no  space  to  allow  quoting  from  it.  The  case 
may  be  found  reported  in  the  American  Law  Register,  January  No., 
1863,  Chaee  v.  Miller.  The  question  was  next  presented  in  Connect- 
icut. A  law  of  this  character  was  proposed  in  their  legislature,  and, 
in  pursuance  of  a  law  and  usage  in  that  state,  the  judges  of  the  su- 
preme court  were  convened  by  the  governor,  to  advise  as  to  the  con- 
stitutional power  of  the  legislature  to  enact  such  a  law.  Upon  con- 
sideration, the  judges  certified  their  unanimous  opinion  to  be,  that 
such  a  law,  in  respect  to  the  election  of  governor,  and  various  other 
state  officers,  was  not  warranted  by  their  constitution. 

The  constitution  of  that  state  provides  that  '*  The  meetings  of  the 
electors  for  the  election  of  the  several  state  officers,  by  law  annually 
to  be  elected,  and  members  of  the  general  assembly  of  this  state, 
shall  be  holden  on  the  first  Monday  of  April  in  each  year ;"  and  also 
that  '^At  the  meetings  of  the  electors,  held  in  the  several  towns  in 
this  state  in  April  annually,  after  the  election  of  representatives,  the 
electors  present  shall  be  called  upon  to  bring  in  their  written  ballots 
for  senators,  &c."  Very  similar  language  is  used  in  the  constitution 
in  reference  to  the  election  of  governor,  and  various  other  state 
officers. 

In  the  opinion  of  the  judges,  this  language  of  the  constitution  re- 
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quired  that  the  votes  cast  for  senators,  governor,  ^c,  -should  be  in 
electors'  meetings^  held  in  the  several  towns  in  the  state. 

The  whole  subject  was  again  ably  and  thoroughly  discussed  in  the 
opinion  of  the  court  but  we  can  only  refer  to  the  report,  80  Conn. 
691.  At  the  June  session,  1868,  of  the  New  Hampshire  legislature, 
a  law  was  proposed,  authorizing  every  qualified  voter  of  that  state, 
in  the  military  or  naval  service  of  the  United  States,  to  appoint  an 
attorney  to  deposit  his  vote  for  him  at  his  place  of  residence,  at  any 
election  for  state,  county,  or  town  officers  in  that  state. 

By  a  resolution  of  the  legislature,  the  justices  of  the  supreme  ju- 
dicial court  of  that  state,  were  requested  to  give  their  opinion  as  to 
the  constitutionality  of  the  proposed  law.  The  opinion  was  given 
against  the  constitutionality  of  the  law,  the  court  holding  that  by 
their  constitution  the  right  of  voting  must  be  exercised  by  the  voter 
in  person,  and  not  be  delegated  to,  or  performed  by  an  agent  or  eAr 
torney ;  and  that  by  their  constitution  the  right  must  be  exercised  by 
the  voter  within  the  state,  at  the  times  and  places  pointed  out  by  the 
constitution.  It  is  needless  to  quote  from  the  New  Hampshire  con- 
stitution, as  the  very  form  of  the  proposed  law  shows  that  it  was 
not  claimed  that  the  right  of  voting  could  be  exercised  without  the 
state.  The  opinion  of  the  judges  may  be  found  in  Am.  Law  Reg., 
October,  1863,  p.  740.  The  remaining  and  latest  decision  on  the  sub- 
ject that  we  have  met  with,  is  from  Iowa.  Several  cases  came  be- 
fore the  court,  all  involving  the  question  of  the  legality  of  votes  cast 
without  the  state,  by  citizens  and  voters  of  the  state  in  the  military 
service  of  the  United  States,  for  certain  state  and  county  officers. 
The  legislature  of  the  state  had  passed  a  law  authorizing  such  votes 
cast  without  the  state,  to  be  received  and  counted  in  such  elections, 
and  the  question  was  as  to  the  validity  of  the  law.  The  constitu- 
tion of  Iowa  contains  this  clause,  ^^  Every  white  male  citizen  of  the 
United  States,  of  the  age  of  twenty  one  years,  who  shall  have  been 
a  resident  of  this  state  six  months  next  preceding  the  election,  and 
of  the  county  in  which  he  claims  his  vote  sixty  days^  shall  be  entitled 
to  vote  at  all  elections,  which  are  now,  or  may  be,  authorized  by 
law." 

It  appears  from  the  report  of  these  cases  in  the  Am.  Law  Beg., 
March,  1864,  p.  276,  that  the  question  was  fully  argued  by  counsel, 
and  received  the  full  and  careful  consideration  of  the  court.      The 
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court  decided  that  the  law  of  the  state  in  question  was  constitational ; 
that  the  article  in  the  constitution  above  quoted,  only  defines  the 
qualifications  of  voters,  and  does  not  prescribe  the  place  where  the 
elective  franchise  is  to  be  exercised.  The  court,  in  the  opinion  given 
by  Wright,  J.,  cite  the  cases  from  Pennsylvania,  Connecticut  and 
New  Hampshire,  with  approbation,  and  advance  no  principle  of  con- 
stitutional law  at  variance  with  them.  The  argument  of  the  court, 
by  which  the  language  of  the  section  above  quoted  is  made  to  apply 
to  the  general  qualification  of  the  voter,  and  not  to  the  place  of  vot* 
ing,  is  exceedingly  subtle  and  ingenious,  and  we  are  not  prepared  to 
say  it  is  not  sound,  but  it  seems  to  us  quite  difficult  to  make  this  and 
the  Pennsylvania  case  stand  together,  though  the  opinion  attempts  it. 
Construed  by  the  plain  and  natural  rules  of  construction  that  should 
prevail  in  the  interpretation  of  constitutions,  "tt^Aerc  he  offers  to  vote" 
and  ^'m  which  he  claims  his  vote^**  as  applied  to  the  subject,  mean  the 
same  thing.  It  is  not  at  all  necessary  for  our  purpose  to  undertake 
the  determination  of  the  respective  soundness  of  the  two  decisions, 
as  neither  is  sufficiently  like  our  own  case  to  have  any  controlling 
influence.  It  is  quite  apparent,  however,  that  the  Iowa  court  enter- 
tained great  doubt  as  to  the  soundness  of  their  own  construction,  as 
they  go  on  to  prove,  by  argument  and  authority,  that  it  is  their  duty 
to  uphold  the  law,  unless  it  is  clearly^  palpahiy  and  plainly  inconsist- 
ent with  the  provisions  of  the  constitution.  That  this  becomes  their 
duty,  because  the  constitutionality  of  the  law  had  been  pronounced 
in  favor  of  by  the  legislative  and  executive  branches  of  the  govern* 
ment,  acting  in  their  official  capacities,  and  upon  their  official  oaths. 
We  are  not  prepared  to  question  the  reasoning  upon  this  point,  but 
if  we  could  regard  the  question  under  our  constitution,  as  really  of  a 
doubtful  character,  we  cannot  shelter  ourselves  behind,  or  rest  our  own 
judgment  upon,  the  pre-judgment  of  the  other  co-ordinate  branches 
of  the  government.  From  the  manner  in  which  our  law  was  passed, 
it  does  not  appear  that  any  expression  of  opinion  can  be  gathered 
from  the  action  of  the  legislature,  or  the  executive.  The  law  was 
to  be  in  force,  or  not,  as  the  answer  of  the  judges  should  be.  The 
most  that  can  be  gathered  from  the  passage  of  the  act,  as  to  the  opin- 
ions of  the  legislative  and  executive  departments,  is,  that  they  would 
favor  such  a  law,  if  it  is  constitutional ;  in  this  opinion  we  should 
doubtless  fully  concur. 
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We  do  not  regard  these  decisions  in  the  several  states  as  having 
any  very  direct  bearing  upon  the  question  before  us,  except  the  de- 
cision in  Connecticut.  That  one  is  quite  analogous^  as  the  provis- 
ions of  the  Connecticut  constitution  are  so  nearly  like  our  own,  and 
are  not  more  restrictive  of  the  power  of  the  legislature  than  those  of 
our  own  state. 

Looking  to  the  language  of  our  constitution,  the  state  of  things 
existmg  at  the  time  of  its  formation,  the  early  legislation  under  it, 
the  uniform  legislation  and  usage  of  the  state  since,  and  the  various 
discussions  and  decisions  in  other  states,  we  are  clearly  satisfied  that 
by  the  fair  construction  of  our  constitution,  the  right  of  voting  for 
governor  and  other  state  officers,  can  only  be  exercised  within  the 
state,  in  the  ^'freemen's  meetings,"  to  be  held  within  the  towns  on 
the  first  Tuesday  of  September  in  each  year. 

We  appreciate  fully  the  noble  patriotism  of  our  citizens  who  have 
voluntarily  gone  forth  to  peril  their  lives  in  the  defence  of  the  con- 
stitution and  government,  and  would  be  the  last  to  deprive  them  of 
the  exercise  of  any  civil  right,  but,  as  was  well  said  by  the  Penn- 
sylvania  court,  '^  While  such  men  fight  for  the  constitution,  they 
do  not  expect  judges  to  sap  and  mine  it  by  judicial  construction." 

The  power  of  the  legislature  to  authorize  votes  to  be  cast  without 
the  state,  for  representatives  in  congress  and  electors  of  president 
and  vice-president,  depends  upom  entirely  different  considerations. 

It  cannot  be  claimed  to  be  contrary  to  any  provisions  of  the  con- 
stitution of  this  state,  for  the  constitution  is  entirely  silent  upon  the 
subject,  and  the  constitution  of  this  state,  with  substantially  the  same 
provisions  as  to  voting  as  now  contained,  was  established  several 
years  prior  to  the  admission  of  the  state  into  the  Federal  Union. 
The  law  to  this  extent  must  therefore  be  regarded  as  valid,  unless  it 
contravenes  some  express,  or  implied,  provision  of  the  constitution  of 
the  United  States,  or  some  law  of  congress  on  the  subject,  coming 
within  the  control  given  them  by  the  constitution.  Sec.  2  of  Art.  1 
of  the  United  States  constitution  provides — ^^  The  house  of  repre- 
sentatives shall  be  composed  of  members  chosen  every  second  year 
by  the  people  of  the  several  states,  and  the  electors  in  each  state 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numer^ 
ous  branch  of  the  state  legislature." 

Sec.  4,  of  Art.  1,  is  as  follows : — "  The  times,  places,  and  manner 
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of  holding  elections  for  senators  and  representatives,  shall  be  pre- 
scribed in  each  state  by  the  legislature  thereof,  but  the  congress 
may  at  any  time,  by  law,  make  or  alter  snch  regulations,  except  as 
to  the  place  of  choosing  senators." 

These  are  the  only  clauses  of  the  constitution  bearing  upon  the 
election  of  representatives  in  congress.  It  cannot  be  claimed  that 
anything  is  established  by  these  as  to  time  or  place  of  voting.  The 
whole  subject  is  entrusted  to  the  state  legislature,  subject  to  the  con- 
trol of  congress*  As  we  have  already  seen,  if  the  constitution  does 
not  prescribe  the  time^  and  place,  it  rests  wholly  in  the  discretion  of 
the  legislature  to  establish  them  by  law. 

We  are  not  aware  of  any  act  of  congress  upon  the  subject  of  elect- 
ing members  of  congress,  except  to  require  that  they  should  be 
chosen  by  districts. 

Sec.  1,  of  Art.  2,  provides  for  the  choice  of  electors,  and  is  as  fol- 
lows : — 

^^Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole  number 
of  senators  and  representatives  to  which  the  state  may  be  entitled  in 
the  congress,  but  no  senator,  or  representative,  or  person  holding  an 
office  of  trust  or  profit  under  the  United  States,  shall  be  appointed 
an  elector.  The  congress  may  determine  the  time  of  choosing  the 
electors,  and  the  day  on  which  they  shall  give  their  votes,  which  day 
flhall  be  the  same  throughout  the  United  States."  Under  this  pro- 
vision, the  appointment  of  electors  has  been  variously  provided  for 
by  the  state  legislatures.  In  some  states  the  legislatures  have  di- 
rectly chosen  the  electors  themselves.  This  mode  of  election  was 
followed  in  this  state,  as  we  now  recollect,  down  to  1824.  In  other 
states  they  have  been  chosen  by  general  ticket  throughout  the  whole 
state,  and  in  others  the  legislatures  have  divided  the  state  into  elec- 
tion districts,  for  the  choice  of  electors.  All  these  various  modes  of 
election  have  been  regarded  as  fairly  within  the  power  of  the  legis- 
latures. The  only  power  given  congress,  is  that  of  fixing  the  time 
of  the  election.     This  power  they  have  exercised. 

In  1792,  congress  passed  an  act,  requiring  the  choice  of  electors 
in  each  state  to  be  made  within  thirty-four  days  preceding  the  first 
Wednesday  in  December,  and  the  electors  themselves  to  meet,  aud 
cast  their  votes  on  that  day. 


678  APPENDIX, 


In  1845  an  act  was  passed  by  congress,  requiring  tke  choice  of 
electors  to  be  made  in  all  the  states  on  the  Tuesday  next  following 
the  first  Monday  in  November  of  the  year  designated  for  a  presiden- 
tial election,  with  power  to  the  state  lo^slatures  to  provide  for  filling 
any  vacancy  that  may  occur.  Under  this,  our  legislature  have  pro- 
vided that,  in  case  of  a  vacancy  at  the  meeting  of  the  electors,  the 
residue  of  the  electors  may  fill  it.  Upon  the  principles  already  al- 
luded to,  there  would  seem  to  be  no  ground  to  question  the  power  of 
the  legislature  to  authorize  voting  for  electors,  as  they  have  done  by 
this  bill.  Voting  for  representatives  to  congress,  and  for  electors* 
has  never  been  understood  by  our  legislature  as  affected  by  the  pro- 
visions of  our  constitution.  It  has  frequently  happened  that  con- 
gressional elections,  and  presidential  elections  have  occurred  while 
our  legislature  has  been  in  session,  and  it  has  been  common  for  the 
legislature  to  provide  by  special  act,  to  allow  members  of  the  legis- 
lature, and  others  in  attendance  on  the  legislature,  voters  in  such  dis- 
rict,  to  vote  at  Montpelier,  though  not  within  their  congressional  dis- 
trict, and  also  to  vote  for  electors.*  The  propriety  of  such  action  we 
have  never  heard  questioned. 

In  the  various  cases  that  have  arisen  in  other  states,  we  do  not 
find  that  the  question  of  the  validity  of  such  laws,  as  applied  to 
voting  for  electors,  and  representatives  in  congress,  has  been  dis- 
cussed at  all ;  whether  because  it  has  been  regarded,  as  we  regard 
it,  free  of  doubt  under  the  constitution  of  the  United  States,  or 
that  there  has  yet  been  no  occasion  for  such  discussion,  we  do  not 
know. 

It  is  proper  that  we  should  notice  a  clerical  error  in  the  third  sec- 
tion of  the  act  submitted  to  us.  The  day  of  the  election  of  electors 
is  designated  as  the  first  Tuesday  of  November.  The  first  Tuesday 
after  the  first  Monday  in  November  is  the  day  fixed  by  the  act  of  con- 
gress, which  will  be  the  second  Tuesday  of  next  November.  We 
notice  this  that  it  may  be  corrected  in  time. 

The  examination  of  the  subject  has  been  attended  with  great  em- 
barrassment, as  we  have  not  had  the  advantage  of  argument  by 
counsel,  to  present  either  side  of  the  question ;  and  the  official  en- 
gagements of  the  several  members  of  the  court  have  been  such^  thai 
it  has  not  been  possible  for  them  to  be  all  present  together  at  anjr 

fe.y.,AcOof  1850,  No.73. 
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time  to  discuss  the  subject,  and  compare  views  and  reasons.  We 
hope,  however,  to  have  been  able  to  make  our  views  of  the  question 
understood. 

We  therefore  certify  to  your  Excellency,  that,  in  the  opinion  of 
the  Judges  of  the  Supreme  Court,  so  much  of  the  act  in  question  as 
authorizes  votes  to  be  given  for  governor,  lieutenant  governor,  and 
treasurer,  without  the  state,  or  at  any  place,  except  in  a  freemen'9 
meeting^  holden  in  some  town  within  the  state,  is  unconstitutional ; 
and  that  so  much  of  said  act  as  authorizes  such  voting  for  members 
of  congress,  and  electors,  is  not  contrary  to  any  provision  of  the 
constitution  of  this  state,  or  of  the  United  States. 


Luke  P.  Poland, 
Asa  Owen  Aldis, 
John  Pierpoint, 
James  Bakrett, 
LoTAL  C.  Kellogg, 
AsAHEL  Peck, 


Judges  of  the 
►  Supreme  Court 
of  VermofU. 


St.  Johnsburt,  April  1st,  1864. 
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ABATEMENT.     See  Paupeb,  4. 
ACCEPTANCE.    See  Book  Aooount,  3;  Cohtbaot,  3. 

ACCOUNT. 

1.  Where  the  parttes  to  an  action  of  acoonnt  had,  preTious  to  the  Bult,  a4)iuted 
any  portion  of  their  account,  the  defendant  is  not  bound  to  plead  apecially  aa  to 
that  portion,  that  be  has  accounted.  The  whole  account  may  go  before  the  aud- 
itor, and  the  defendant  has  the  benefit  of  the  evidence  so  far  as  it  shows  h€  has  ac- 
counted.   Morgan  y.  Adams,  233. 

2.  If  there  was  a  single  item  left  unadjusted,  the  defendant  cannot  plead  in  bar 
of  a  judgment  to  account,  that  he  does  not  owe  the  plaintiiT.    lb, 

3.  A  ii^neral  settlement  of  a  partnership  account  is  a  suffldent  consideration  for 
a  withdrawal  of  a  disputed  item  by  one  of  the  parties,  to  render  the  final  a4just' 
ment  binding.    lb. 

4.  The  transaction  in  this  case  at  the  meeting  of  the  parties  and  arbitrators,  was 
a  settlement  and  payment  by  the  parties,  and  not  an  award  of  arbitrators.    lb. 

5.  The  action  of  account  may  be  maintained  at  common  law  by  the  representa- 
tlve  of  a  deceased  partner,  against  the  surriving  member  of  a  co-partnership;  nor 
is  it  interdicted  by  our  statutes  on  the  subject,  they  having  been  passed  not  for  the 
purpose  of  limiting  the  action  to  the  cases  enumerated,  but  to  extend  it  to  certain 

I  where  it  did  not  lie  at  common  law.    Newell,  Adm'r,  y.  Humphrey,  265. 


6.  There  can  be  no  roylsion  of  the  merits  of  the  judgment  to  account  on  the 
hearing  before  the  auditor,  or  on  the  hearing  upon  his  report.  Porter  y.  Wheeler ^ 
281. 

fiee  Tamtmemkbib,  6, 7. 
44 
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ACnON  ON  THE  CASE. 

1.  If  a  man  yiolatea  the  rightB  of  another  bj  i  wroDgftil  act,  tbe  latter  haa  the 
right  by  law  in  a  peaceable  way  to  prevent  it,  and  Bave  himself  from  harm  if  he 
can,  and  to  nse  the  necessary  means  to  that  end,  even  if  snch  means  produce  some 
incidental  hart  or  damage  to  the  former.    Beard  y.  Mttrphy,  99. 

Sm  SHEKin'B  Sl-LB,  1,  2. 

ADMIKISTRATOBS.     See  EzxcuTOBfl  axd  Adxivibtrjltobs. 

ADYEBSB  POSSESSION. 

1.  The  plaintiff  was  in  possession  of  the  land  in  controversy,  claiming  to  have 
bid  it  off  at  a  tax  sale.  W.  subsequently  entered  into  possession,  claiming  to  have 
paid  the  tax  and  to  have  a  receipt  therefor.  They  then  agreed  that  W.  should  re- 
main in  possession  the  rest  of  the  season,  and  if  he  did  not  prodnoe  said  receipt  he 
should  quit,  which  be  did  in  the  fall  without  producing  the  receipt.  Held,  that  W.'a 
possession  was  not  in  subjection  to  the  plaintiff's  title,  therefore  it  broke  the  con- 
tinuity of  the  plaintiff's  possession.    Austin  v.  JBotZ^  H  ai.,  219. 

2.  A  legal  estate  obtained  by  fifteen  years'  adverse  possession  cannot  pass  by 
mere  verbal  surrender.    lb. 

3.  Where  tbe  rights  of  both  parties  stand  upon  mere  possession  not  yet  ripened 
into  a  perfect  title,  he  who  has  the  prior  possession  has  the  best  right;  but  If  he 
abandon  and  surrender  it  to  the  adverse  party  he  cannot  afterwards  set  it  up.    lb. 

4.  Where  a  right  has  been  acquired  by  adverse  epjoyment^  it  will  not  be  de- 
feated by  asking  for  and  obtaining  a  license  for  a  continued  use  fh>m  the  owner  of 
the  servient  tenement;  but  this  would  be  evidence  tending  to  prove  that  the  pre- 
Ttous  possession  was  not  adverse,  or  under  a  claim  of  right  Psrm  r.  Qmfidd 
c(aZ.,304.    / 

6.  In  1833  F.  erected  a  mill  about  a  mile  fh>m  the  defendants'  pond,  and  entered 
into  tbe  use  and  occupancy  of  a  dam  and  flume,  previously  built  by  0.  at  the  out- 
let of  the  pond  to  supply  his  mill  which  formerly  stood  near  the  site  of  F.'s  mill, 
and  continued  so  to  use  it  for  eighteen  years.  His  mill  was  almost  wholly  depend- 
ent on  the  water  obtained  by  means  of  tbe  dam  and  flume  for  its  supply.  EM, 
that  in  the  absence  of  proof  that  F.,  or  C.  or  his  successors,  ever  procured  any  li- 
cense to  erect  or  keep  up  said  dam,  or  ever  acknowledged  any  title  in  any  one,  the 
county  court  were  warranted  in  finding  F.'s  use  adverse.    lb. 

6.  Hddf  also,  that  the  county  court  were  warranted,  under  the  circumstances  of 
this  case,  in  findfaig  that  the  owners  of  the  servient  tenement  had  notioe  of  sach 
lUe.    lb. 

7.  The  presumption  of  notice  was  not  rebutted  by  the  fket  that  Che  lands  alK>flt 
the  pond  were  wild  and  uncultivated  until  1850.    lb. 

8.  HMf  that  the  easement  would  pass  with  the  mill  in  a«ale  of  the  latter,  not- 
withstanding its  character  and  distance  fh>m  the  mill.    lb. 

9.  Where  the  defendant  claimed  by  adverse  possession  to  a  line  not  marked  «> 
as  to  be  discernible,  the  fact  that  he  had  for  over  twenty  years  enclosed  the  land  in 
Oispute  with  hii  other  lands  by  a  fence  which  extended  aod^mbraoed  other  land  of 
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(he  pUUntiff  beyosd  the  line  to  which  he  claimed,  would  not  give  the  defeadui^ 
comtractiYe  posseBsioa  to  such  line.    Wood  et  al,  ▼.  WiHard  et  al.,  377.   ^ 

See  CuAxcEMT,  2. 

AGENCY. 

1.  Where  an  agent  becomee  personally  responsible  for  goods  pnrehased  for  his 
principal,  the  latter  cannot  claim  that  their  relations  as  principal  and  agent  are 
changed  thereby.    Vow  y.  Worthen,  108. 

2.  C.  was  the  plainti£fs'  agent  for  selling  the  goods  in  question,  a  chest  of  tea 
and  barrel  of  molasses,  and  goods  of  this  character,  and,  at  time  of  the  sale  to  the 
defendant,  was  Insolvent  and  was  endeavoring  to  effect  a  compromise  with  his  cred- 
itors; he  owed  the  defendant  twenty  dollars  and  agreed  to  pay  that  debt  oat  of  tho 
price  of  the  goods  sold  him,  in  consideration  that  the  defendant  would  assist  him 
in  compromising  another  of  his  debts;  he  at  the  same  time  told  the  defendant  he 
was  not  carrying  on  business  in  his  own  name.  Hdd,  that  these  facts  were  snifl- 
cient  to  put  the  defendant  on  inquiry  as  to  C.'s  true  relation  to  the  goods  and  of  his 
lack  of  authority  thus  to  dispose  of  them,  and  being  so  affected  with  notice  he  canr 
aot  set  off  his  claim  against  C.  in  an  action  for  the  goods  by  C/s  principal. 
Bqidra  fr  Sherry  v.  Border,  558. 

Set  CoRPOHATioirB,  4,  S:  Husbajto  akpWifb,  10-12;  Intoxioatiho  Liquoh, 
5;  Limitations,  Statutb  ov,  7;  Tbubtbs  Pboobbb,  15;  Uhioh  Stobb  Aa- 
BOCIATIOK,  2, 3. 

AMENDMENT.    ^Sea  Pau?bb,  4. 

APPEAL. 

1.  If  an  appeal  fW»m  the  probate  oonit  to  the  county  ooort  iB  entered  without  giv- 
ing to  the  appellee  the  requisite  notice,  the  practice  is  not  to  dismiss  the  appeal,  but 
to  continue  the  case  and  give  the  notice,— the  same  as  under  the  Probate  Act  of 
18?1.    Meecky.Eti.of Meech,AlA. 

Su  Cbahobbt,3;  Dowbb,4;  Plba]>»o,  1. 

ARBITRAMENT  AND  AWARD. 

1.  In  an  arbitration  of  "  all  matters  of  difference  between  the  parties,"  Including 
a  suit  previously  brought,  if  the  arbitrators  find  that  the  balance  due,  both  at  the 
time  of  the  suit  and  of  the  arbitration,  was  against  the  plaintiff,  they  need  notspe- 
clfy  what  the  balance  was  when  the  suit  was  brought  as  affecting  the  question  of 
costs.     Woods  V.  Fage,  252. 

2.  If  the  parties  to  an  arbitration,  upon  the  trial  before  the  arbitrators,  submit 
t>y  mulval  content  matters  not  included  in  the  written  submission,  and  thereupon  the 
arbitrators  try  the  matters  so  verbally  submitted  and  make  their  award,  neither 
party  can  object  that  the  award  exceeded  the  submission.    lb, 

3.  The  defendant  executed  to  the  plaintiff  a  mortgage  deed  of  his  farm,  with  a 
condition  securing  to  the  plaintiff  his  support  and  maintenance  during  his  natural 
life.  The  condition  of  defeasance  contained  a  provision  as  follows,  viz:  "or  if  I 
ahaU  have  an  opportunHy  to  eell  said  flum  and  shall  wish  to  do  so,  I  shall  have  the 
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light  to  do  8o  by  payiog  or  Becniing  to  the  Baid  Weeks  (pUfntiff)  rach  Bom  and  la 
Bach  manner  as  the  judge  of  probate  for  the  district  of  Caledonia,  for  the  time  be- 
iD(c,  shall  consider  will  be  just  and  right  for  the  remainder  of  the  life  of  the  said 
Weeks  from  such  date."  Held,  that  there  must  be  a  concurrence  of  both  conditions, 
Tiz :  an  opportunity  and  desire  to  sell,  before  the  judge  of  probate  would  be  au- 
thorized to  act  in  the  premises;  therefore  in  the  absence  of  all  proof  of  the  exist- 
ence of  these  conditions,  or  of  the  former  only,  an  award  of  the  judge  substituting 
a  different  mode  of  performing  the  condition  of  defeasance,  would  be  inoperatiye. 
Weeks  y.  Bounton,  ^USTJ. 

4.  The  award  proyided  that  the  defendant  should  execute  and  deliyer  to  the 
plaintiff  a  bond  in  a  sum  specliSed,  with  one  or  more  sureties,  to  the  acceptance  and 
approyal  of  the  cashier  of  the  Bank  of  Caledonia,  conditioned  for  the  faithftal  per- 
formance of  the  award,  &c.  Hdd,  that  this  provision  conferred  upon  the  cashier 
a  trust  or  discretion,  which  by  the  condition  of  defeasance,  was  yested  in  the  judge 
alone.    lb, 

6.  The  plaintiff 's  counsel  remarked  in  his  presence,  when  the  award  was  made, 
that  "  they  were  satisfied,  and  had  come  out  better  than  they  had  expected." 
BAd,  that  the  plaintiff's  silence,  when  this  remark  was  made,  was  not  eqniyalent 
to  such  an  acceptance  of  the  award  as  would  change  his  rights  under  the  mort^ 
gage.    lb. 

See  ACOO0NT,  4;  Stamp,  1. 


ASSIGNMENT. 

1.  L.  being  insolyent,  and  his  property  attached,  in  February,  1849,  made  an  as- 
signment of  all  his  attachable  property,  except  an  interest  in  western  land  of  uncer- 
tain character  and  amount,  to  H.,  in  trust  for  the  benefit  of  certain  attaching  cred- 
itors therein  named.  At  the  same  time  he  agreed  upon  terms  of  composition  and 
settlement  with  the  creditors,  under  which  he  was  to  execute  certain  notes  to  them 
severally,  which  they  were  to  accept  in  discharge  of  their  debts,  and  were  to  dis- 
continue their  suits,  and  release  the  attachments,  and  L.  was  to  secure  these  notes 
by  an  assi;;nment  of  his  property.  Said  assignment  was  made  in  fulfilment  of 
this  agreement,  and  the  assignee  was  directed  to  sell  and  dispose  of  the  property 
assigned,  and  pay  these  notes  in  equal  proportions  out  of  the  proceeds,  as  far  aa 
funds  might  be  realized  from  the  sales.  Held,  that  this  was  a  general  assignment, 
and  under  the  act  of  1843  void  as  against  creditors;  that  its  character  as  an  assign- 
ment was  not  affected  by  the  contract  of  composition  and  settlement.  Theraeaom  y. 
fifcfcoib,  454. 

2.  There  being  an  express  resulting  trust  in  the  instrument  foe  the  assignor 
without  any  proyision  to  pay  creditors  not  named  therein,  it  was  also  yoid  at  common 
law.    lb, 

3.  Prior  to  the  assignment  a  creditpr  of  the  assignor  not  named  therein,  had 
commenced  a  suit  against  the  assignor  by  attachment  of  his  real  estate,  and  pend- 
ing the  suit  assigned  his  debt  to  the  orator,  who  prosecuted  the  suit  until  1858,  when 
a  non-suit  was  entered  for  reasons  not  afifecting  the  validity  of  the  debt,  and  imme- 
diately afterwards  a  new  suit  was  commenced  in  the  name  of  said  creditor  against 
L.  to  recover  this  debt,  and  all  the  real  estate  described  in  said  assignment  remain- 
ing unsold  was  attached  as  the  property  of  L.  In  November  following  L.  died,  and 
the  orator  discontinued  his  suit  and  presented  his  claim  to  the  commissioners  on 
L.'b  esute,  which  was  allowed.    The  orator  then  brought  a  bill  in  chancery  against 
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the  assignee  and  the  administrators  of  L/s  estate,  praying,  in  substance,  among 
other  things,  that  the  assignment  be  decreed  yoid  as  against  the  orator,  and  that  his 
debt  be  paid  out  of  the  assigned  property,  with  interest  and  costs.  Sdd,  that  the 
orator  cannot  be  regarded  as  having  assented  to  the  assignment,  nor  is  his  claim 
barred  by  the  statute  of  limitations;  but  he  is  entitled  to  hare  the  assignment  set 
aside  for  his  benefit.    lb. 

4.  Hdd,  that  the  subject  matter  of  the  bill  is  clearly  within  the  cogniunce  of  a 
court  of  equity.    lb, 

5.  Sdd,  that  the  creditors  proTided  for  in  the  assignment  are  not  neoessaxy  par- 
ties to  the  bill,    lb, 

6.  HMf  that  the  assignment  is  not  void  as  to  other  persons  who  became  credit* 
on  of  L.  subsequently  to  the  making  of  it,  nor  is  it  to  be  set  aside  as  a  nullify  be* 
tween  the  parties  to  it.    16. 

7.  The  assignee  is  not  answerable  for  payments  made  under  the  assignment  be- 
fore the  filing  of  the  orator's  bill,  nor  should  costs  be  charged  against  him;  and  he 
should  be  allowed  his  necessary  expenses  for  converting  into  money  that  part  of  the 
assigned  property  still  in  his  bands.    lb. 

See  Tbustbb  Prooebb,  6. 

ASSOCIATIOIIS.    8tt  Fbbs  Mabohb;  Uniozt  Stobb  Abbooiatiov. 

ASSUMPSIT.    5ee  Fbaudb,  Statute  or,  2, 3. 

ATTACHING  CBEDITORS.    jS^  Attaohxbvt. 

ATTACHMENT. 

1.  An  attachment  upon  kmd  creates  a  specific  lien  thereon,  and  vests  in  the  at* 
isiching  creditor  a  right  in  equity  to  redeem  the  land,  even  before  judgment  and  levy, 
fjrom  a  prior  incumbrance,  in  order  to  make  his  own  claim  beneficial  or  available  to 
himself.     Chandler  v.  Vver,  345. 

2.  He  is  entitled  to  the  same  right  of  redemption  as  a  mortgagee  has ;  and  if  not 
joined  as  a  party  in  a  suit  of  foreclosure  upon  the  same  land,  his  right  to  redeem  if 
not  affected  by  the  decree.    lb, 

3.  His  payment  of  the  prior  mortgage  incumbrance  is  not  regarded  as  a  volnn* 
tary  payment,  but  the  exercise  of  an  equitable  right.'^and,  as  against  the  mort* 
gagor  and  all  holding  under  him,  and  subsequent  to  his,  the  creditor's,  attachment, 
the  effect  of  the  redemption  is  not  to  extinguish  the  mortgage  so  redeemed,  but 
to  keep  it  alive  as  a  subsisting  lien  upon  the  land,  whether  the  creditor  pursue  his 
attachment  lien  or  not.    lb, 

4.  The  fact  that  the  first  and  third  incumbrance,  the  attachment  being  the  sec- 
ond, were  held  by  the  same  person,  would  not  give  him  any  greater  rights  than  the 
holder  of  the  third  would  have  if  he  had  not  held  the  first.    lb, 

/See  Chattel  Moktgaob;  Rbobiptos,  1. 
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ATT0BNE7. 

1.  A  retainer  of  an  attorney  is  a  Bufflcient  consideration  to  rapport  a  promiae  to 
pay  sadi  attorney  a  debt  doe  liioi  from  another,  if  rach  pronilse  be  in  writing. 
f'uOam  ▼.  Adams,  391. 

2.  A  retainer  to  defend  a  suit  does  not  extend  to  the  employment  of  tiie  attotnef 
to  defend  a  second  suit  brought  upon  the  recognizance  entered  in  the  first  suit 
Smith  y.  Ihtighert^,  530. 

3.  The  attorney  was  the  party  to  recognize  in  the  first  snit^  and,  being  sued  upon 
the  recognizance  with  his  prineipal  the  defendant  in  this  suit,  anteved  to  defend  and 
made  a  tender  without  the  defendant's  express  directions  bat  with  his  knowledge. 
This  tender  oonstitnted  the  only  defence.  Edd,  that  knowledge  of  the  attorney's 
appearance  and  defence  by  the  defendant  did  not  imply  an  assent  to  the  emplof - 
meat  of  the  attorney  and  make  the  defendant  Uable  therefor.   Jb, 

See  Frauds,  Statutb  or,  4. 

BANKS. 

1.  The  Danby  Bank  was  In  business  sereral  years  wtthoirt  eontHbntIng  to  the 
bank  Aind,  the  directors  glying  bonds  instead  for  the  security  of  the  bills  and  do- 
posits.  After  1856  the  directors  did  not  give  bonds  but  paid  into  the  Aind.  HM, 
that  the  liability  of  the  fund  attached  at  once  upon  the  failure  of  the  dhnectors  to 
give  bonds.    Danbif  Bank  t.  State  Treatwrer,  Ml. 

5.  Hdd,  also,  that  the  state  treasurer  was  properly  made  a  party  to  the  applica- 
tion forthefhnd.   Z&. 

BOND.    See  Ihtbrbbt,  2;  Mortoaob,  1. 

BOOK  AOCX)UNT. 

1.  Damages  for  trespass  cannot  be  adjusted  in  the  action  of  book  account  unless 
the  parties  mutually  agree  to  treat  the  <or<  as  matter  of  contract.    Stiow  y.  JSaek,  2& 

^  In  this  case  the  county  court  correctly  fbnnd  fimm  the  auditor's  report  that  tha 
parties  had  made  no  such  agreement,    id. 

3.  The  plaintiff  deliy^red  to  the  defendants  a  quantity  of  lumber  according  to  Ihe 
aontract  between  them,  a  portion  of  which  the  defendants  used,  but  being  dissada- 
fled  with  the  plaintiff's  measurement  of  the  remainder,  which  was  according  to  the 
custom  of  the  place,  refhsed  to  accept  it.  Held,  that  the  contract  being  entire,  the 
actual  acceptance  aad  use  of  a  part  may  well  be  treated  as  an  acceptance  of  the  whole. 
Caipefiler  y.  Breunerd  tt  aL,  145. 

4.  ffeU,  that  there  may  be  a  recoyeiy  fbr  the  same  in  a  bopk  action,  ib. 

6.  When  one  of  the  parties  to  a  book  aeMon  does  not  insist  upon  certain  itami 
of  his  account,  and  for  this  reason  the  auditor  disregards  them  without  going  into 
their  merits,  no  question  can  properly  afterwards  be  raised  by  the  said  party  in  re- 
spect to  them.     Weekt  y.  Boynton,  Wl. 

6.  Under  \  24,  ch.  39,  p.  327,  General  Statutes,  which  proyides  when,  in  case  of 
the  death  or  insanity  of  one  party,  the  other  may  be  a  witness,  it  is  held  that  a  party 
has  the  same  right  to  testify  in  actions  of  baok  aoconnt,  and  where  the  matter  at 
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lutLt  attd  on  trial  b  proper  mtAMot  of  booit  aeeonttf,  n  to  otto  aotfoM,  ttd  ft  ad- 
dition, tbe  rigbt  to  testify  to  tbe  hmd  writing;  of  hlB  ehargei  and  when  nMde. 
ThreH  ^  Smith  r.  Seiatrd,  Adm'r,  b19. 

7.  Under  the  act  of  1853,  ()  18,  p.  344,  C.  S.)  courts  haye  no  power  to  settle  gen- 
eral and  extensiTO  partnership  dealings  in  boolc  actions.  EydeoiUt  Co,  y.  Barnu, 
088. 

8.  Where  one  of  the  parties  to  an  account  dies  and  his  administrator  brings  an 
action  on  boolc  against  the  other  party,  the  latter  cannot,  under  the  provisloDs  of 
S  24,  oh.  36,  p.  327,  6.  S.,  be  a  competent  witness  to  testify  to  a  settlement  with  the 
intestate  of  said  account.  The  restriction  under  said  section  applies  to  the  partj 
llTing,  whether  he  bo  plaintiff  or  defendant,  and  though  the  action  was  pending 
when  said  section  was  enacted.   JohnBon,  Adm'r,  t.  Dextar,  641. 

9.  The  act  of  1864,  No.  31,  though  In  form  giving  construction  to  said  section* 
can  be  regarded  as  halting  no  other  effect  than  to  change  the  law  from  the  passage 
of  the  act  itself.    lb. 

See  Tbubtee  Pbocbbb,  13. 

BORROWED  PBOPERTT.    See  Tbotbb,  1. 

BOUNTt  HOKET.    See  Tsustbb  Pbocbss,  15. 

BT-LAWS.    See  Fbbb  KasoiTs;  Ubiok  Stobb  AiflooiAtfOB. 

CARRIER*    See  PLBiLDnrO,  4. 

GHANC£RT. 

1.  Where  the  answer  is  not  rosponsiye  to  the  bill,  or  sets  np  aflBrmatiTe  allega- 
tions in  opposition  to,  or  in  avoidance  oft  the  plaintiff's  demand,  and  is  replied  to, 
the  answer  is  of  do  avail  in  respect  to  such  allegations,  and  the  defendant  is 'as 
much  bound  to  esUblish  the  allegations  so  made,  by  independent  testimony,  as  the 
plaintiff  is  to  sustain  his  bill.     WdU  v.  HousUm,  245. 

2.  The  oratrix  claimed  title  by  adverse  possession.  The  defendant,  to  avoid  this 
title,  set  up  the  right  of  the  town  to  the  proprietary  right  of  the  first  settled  minister, 
and  that  he  entered  upon  the  premises  under  direction  of  the  town  as  one  of  the 
selectmen.  Hdd,  that  this  was  not  responsive  to  the  bill,  and  not  being  sustained 
by  proof,  the  defendant  failed  to  connect  himself  with  the  title  of  the  town,  there- 
fore he  could  not  stand  upon  that  tide.    lb, 

3.  Rule  of  practice  upon  appeal  fVom  chancery.    SmaOej  r,  CotUu,  486^ 

See  ABSiOKHBirT,  4;  HvftBJun>  abd  Wivb,  1, 7. 

CHATTEL  MORTGAGE. 

1.  A  debtor  of  the  plaintiff,  while  the  plaintiff  was  living  In  New  Hampshire, 
where  the  debtor  then  lived,  gave  thio  plaintiff  a  chattel-mortgage  of  the  property 
IB  suit,  which  was  valid  by  the  laws  of  New  Hampshire  without  change  of  pos- 
TM  debtor  th«i  bionght  the  pioperty  Into  YeraMQi  witk  the  oansent  aC 
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the  plaintiff,  and  naed  it  for  some  months,  hayins:  the  exdoaiFe  poasenion  of  the 
eame,  when  his  creditors  in  Yermont  caused  it  to  be  attached,  and  the  plaintiir 
bronffht  this  action  of  trespass  against  the  attaching  officer.  Hdd,  that  the  pUln- 
tiff's  lien  by  yirtne  of  his  chattel-mortgage  being  good  by  the  laws  of  New  Hamp- 
shire, was  equally  valid  in  Vermont,  and  the  plaintiff  was  entitled  to  reooTer. 
Cdbby.Buswea,  337. 

CHARACTEB.    See  Eyidbngb,  2. 

CLAIMANT.    See  Tsubtbb  Progbbb,  1, 14. 
CONDrnONAL  SALE.    See  Moktoaob,  2. 

CONFESSION  OF  JUDGMENT.    See  Judomevt,  3. 

CONFESSIONS. 

1.  The  respondent,  under  the  influence  of  induoem^ts  held  out  by  the  officer  and 
an  assistant,  who  made  the  arrest,  made  confessions  to  the  latter.  Fire  hours  later, 
on  being  told  by  the  state's  attorney  that  he  must  not  expect  any  fayor  in  conse- 
quence of  a  confession ;  that  he  was  under  no  obligation  to  make  one  unless  be 
chose  to,  he  made  a  second  confession,  flield,  that  the  second  confession  was  ad- 
missible as  evidenoe,  and  it  will  not  be  presumed  to  haye  been  made  under  the  In- 
fluence of  the  previous  inducements.    State  y.  Can  dt  al.,  191. 

CONFLICT  OF  LAWS.     See  Chattbl  Moktoaob. 

CONSIDERATION.     iS^ee  Attobnbt,  1;  Fbomissobt  Notbs,  1,  2;  Usdkt,  6. 

CONSTITUTIONAL  LAW.     See  Laws. 

CONSTBUCTiyE  POSSESSION.    See  Adtbsbb  PossBSfliov,  9. 

CONTINGENT  CLAIM. 

1.  If  an  administrator  neglect  while  he  lives  to  pay  to  the  creditors  of  his  testa- 
tor's estate  the  amount  found  In  his  hands  on  settlement  of  his  administration  ac- 
count, and  ordered  by  the  probate  court  to  be  paid  them,  the  claim  for  such  amount 
against  the  administrator's  estate  is  absolute  and  not  contingent,  and  should  there- 
fore be  prosecuted  as  such  before  the  commissioners.  Adm'r  of  Sargent  v.  Adm'r  qf 
Kimball,  320. 

2.  A  contingent  claim  is  one  where  the  liability  depends  on  some  Ititure  events 
which  may  or  may  not  happen,  and  which  therefore  makes  It  wholly  uncertain 
whether  there  ever  will  be  a  liability.    lb, 

CONTRACT. 

1.  By  the  contract  the  plaintiff  was  to  famish  a  monument  of  "good  white  mar- 
l^le."  He  did  furnish  a  monument  of  which  the  material  was  "good  white  marble,'^ 
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but  it  had  a  dtoeolomtlon  on  ft,  jii^tteii  there  by  accident,  bat  temporary  in  char- 
acter, and  by  tepee  of  time  and  by  exposnre  to  the  open  air  and  fh»t  wonld  die* 
appear.  Edd,  that  the  contract  was  not  complied  with,  and  the  plaintiff  was 
jutifled  in  reftuinic  to  accept  the  monument.    ViaU  v.  Hubbard,  114. 

2.  The  sabstimtlon  of  "Octavia  J."  for  "Octavia  Jane,"  was  also  a  substantial  de- 
fect, although  made  by  the  marble  worker  in  Kood  faith,  believing  the  inscription  as 
lie  made  it  would  look  better  and  be  more  satislkctory.    i6. 

3.  The  facts  reported  do  not  constitute  an  acceptance  of  the  monument.    lb. 

4.  The  plafaitiff  took  one  hundred  sheep  of  the  defendant  in  May  to  pasture 
through  the  season,  the  defendant  at  the  time  of  the  bargain  saying  that  he  wanted 
to  fatten  the  sheep  for  the  market  in  the  fall,  and  the  plaintiff  that  he  had  sufficient 
pasturage  to  keep  one  hundred  and  fifty  sheep,  but  would  take  none  but  these, 
and  would  keep  them  as  such  sheep  ought  to  be  kept.  In  September  the  defend- 
ant ascertaining  that  the  pasture  was  wholly  insufficient,  and  that  the  sheep  were 
growing  poor,  took  them  away.  Bdd^  that  the  plaintiff  having  failed  to  perform 
the  contract  on  bis  part  could  not  recover  on  the  contract  for  the  keeping  of  the 
sheep,  but  the  defendant  had  the  right  to  terminate  the  contract  and  take  the 
sheep  away.     Corliss  et  aL  v.  Putnam,  119. 

5.  Held,  also,  that  the  finding  of  the  auditor  that  the  sheep  were  not  worth  as 
much,  in  consequence  of  the  plaintiff's  failure  to  perform  the  contract  as  they  would 
have  been  if  he  had  performed  it,  by  more  than  the  contract  price  of  keeping, 
was  conclusive  that  the  plaintiff  could  not  recover  upon  any  principle.    lb. 

6.  The  plaintiff  had  possession  of  certain  goods  and  chattels  belonging  to  G.  as  a 
mere  cover  to  defraud  the  creditors  of  C.  by  keeping  said  property  beyond  their 
reach  by  attachment;  and  for  farther  protection  conveyed  the  same  to  the  defend- 
ant and  took  his  note  therefor  under  an  agreement  between  them  and  C.  that  the 
defendant  should  dispose  of  this  property  and  pay  the  avails  thereof  over  to  C.  and 
that  this  should  operate  as  a  payment  and  discharge  of  the  note.  Held,  that  a 
perfbrmance  of  the  contract  by  the  defendant  would  constitute  a  defence  to  an 
action  on  the  note  by  the  plaintiff.    Carpenter  v.  McClure,  127. 

7.  Such  a  contract  need  not  be  in  writing  to  make  it  valid,  consequently  it  need 
notbe  so  alleged  in  a  plea.    lb. 

8.  A  purchaser  cannot  rescind  a  contract  induced  by  misrepresentation  and 
fraud,  after  be  has  disposed  of  the  purchased  property,  by  offering  to  restore  to  the 
vendor  what  he,  the  purchaser,  has  received  for  it,  although  he  disposed  of  it  be. 
fore  discovering  the  fraud.    McCrillis  v.  Carlton,  139. 

9.  His  remedy  will  be  an  action  for  damages,  or  a  reduction  fh>m  the  contract 
price,  to  the  same  extent,  if  that  is  yet  unpaid.   lb. 

10.  Upon  consideration  that  the  plaintiff,  a  dentist,  would  keep  himself  supplied 
with  mineral  teeth  by  purchases  of  the  defendant,  the  latter  agreed  not  to  sell  such 
teeth  to  any  other  person  in  the  place  where  the  plaintiff  resided.  Held,  that  the 
contract  being  only  In  partial  restraint  of  trade,  was  not  illegal.  Clark,  AdmW  r 
Crotibtf,  188. 

11.  The  defendant  contracted  with  the  plaintiffs  for  a  quantity  of  potatoes  to  be 
delivered  during  the  winter  as  called  for  by  the  defendant.  Befbre  they  were  all 
purchased  by  the  plaintiffs  the  defendant  notified  them  by  letter  not  to  purchase 
any  more  potatoes  until  they  should  hear  fh>m  him.  This  order  was  never  coun- 
termanded. Held,  that  this  letter  was  not  a  rescinding  of  the  contract,  but  a  re- 
fusal to  receive  any  more  potatoes  upon  it  than  the  plaintiffs  had  on  hand,  or  had 
already  purehased.    Ika^orth  etalY,  Walker,  239. 

45 
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12.  Quere,  whether  the  contract  was  binding  within  the  statute  of  fhinda.  If 
binding,  the  role  of  damages  for  the  breach  on  the  part  of  the  defendant  as  to  the 
requisite  qaantitj  to  be  purchased  by  the  plaintiffs  when  they  received  said  letter 
would  be  the  difference  between  the  price  the  defendant  had  stipulated  to  pay,  and 
what  it  would  have  cost  the  plaintiffs  to  procure  and  deliver  the  potatoes  according 
to  the  contract.    26. 

13.  In  executory  contracts,  a  party  has  the  power  to  stop  the  performancie  on 
the  other  side,  by  an  explicit  order  to  that  effect,  by  subjecting  himself  to  such 
damages  as  will  compensate  the  other  party  for  being  stopped  in  the  performance 
on  his  part,  at  that  point  or  stage  in  the  execution  of  the  contract    id. 

14.  The  plaintiffs  purchased  of  one  Reynolds  a  canal  boat,  and  took  a  bill  of  sale 
thereof,  on  which  was  executed  by  Reynolds,  as  part  of  the  same  transaction,  a 
stipulation  as  follows :  "  I  farther  agree  that  there  is  no  incumbrance  on  said  boat 
except  what  is  held  by  P.  £.  Haven,  and  about  $25.  to  William  Cain  on  her  sails, 
and  I  :$ggee  to  pay  said  Cain  and  clear  said  sails  from  said  Cain's  incumbrance 

.fi»«oon  aiTpfiKtieable."  At  the  same  time,  and  as  one  of  the  inducements  to  the 
ptKliOti^  to  tntke  the  purchase,  Reynolds  procured  the  defendant  to  execute  on  the 
back  of  said  ^nltrument  the  following  guaranty:  **  1  guarantee  that  said  Reynolds 
shall  cipar  ^19  «i^al  boat  from  said  William  .Cain's  claim  on  said  sails  as  he  has 
witicLn  agreed."   \7ain's  claim  amounted  to  about  $70.  instead  of  $25.  at  the  date 

^<kf  the  defend^iit's  Guaranty,  and  existed  under  a  bill  of  sale  given  by  Reynolds  to 
Cain  to  s^tUie  theyPrice  of  the  sails  prior  to  the  plaintiffs'  purchase,  and  embraced 
th^Upa>  As  weUiR  the  sails.    All  parties  supposed  at  the  time  of  the  contract  that 

)0{tfa's  clain;^was  but  $25.  Held,  that  this  agreement  of  Reynolds  was  an  agree- 
mqjji— tjit^inrl]-  to  pay  a  twenty -five  dollar  claim,  but  to  pay  Cain^s  claim,  what- 
ever it  might  be;  the  words  "about  $25."  are  words  of  description  merely,  not 
words  of  limitation.  Held,  also,  that  upon  breach  of  this  agreement  the  defendant 
became  liable  on  his  guaranty  to  the  full  extent  of  Cain's  incumbrance.  Brown  et 
al.  V.  Haven,  439 

15.  Cain  replevied  the  boat  in  the  hands  of  one  of  the  plaintiffs  after  their  said 
purchase,  and  recovered  judgment  for  the  amount  of  his  claim  on  the  sails,  and  the 
defendant  and  Reynolds  had  notice  of  the  suit  and  the  former  conducted  the  de- 
fence. Held,  that  the  defendant  is  bound  by  the  result;  and  having  advised  the 
plaintiffs  that  it  was  their  duty  to  defend  the  suit,  he  is  liable  for  the  cosu  and 
expenses  thereof,  the  amount  of  Cain's  lien  on  the  sails  being  less  than  the  value 
of  the  sails.    lb. 

16.  One  of  the  plaintiffs,  previous  to  the  bringing  of  this  suit,  had  sold  his  inter- 
est in  the  boat,  including  his  interest  in  the  contract  of  purchase,  to  one  of  the  other 
plaintiffs,  and  the  other  plaintiffs  had  made  the  whole  payment  of  Cain's  judg- 
ment. Held,  that  this  did  not  make  him,  who  had  sold,  an  improper  party  to  this 
suit.    lb. 

See  ATToawBT,  1,  3;  Book  Account,  3, 4;  Frauds,  Statute  op,  1-.5;  Inter- 
est, 1;  Laws;  Paupeb,  6,  7;  Pleading,  3;  Usubt,  1,  5. 

CORPORATIONS. 

1.  If  a  defendant  corporation  in  a  book  account  action  would  deny  its  alleged 
corporate  existence  the  question  should  be  raised  by  plea  before  judgment  to  ac- 
count is  rendered.    Hnnneman  et  cU.  v.  Fire  District,  40. 

2.  It  appeared  firom  the  records  of  the  defendant  fire  district,  that  at  a  certain 
meeting  of  the  district,  after  choosing  a  moderiitor,  it  was  voted  to  atiyonm  to  an- 
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other  place  in  the  district,  where  the  district  proceeded  to  transact  other  basiness. 
The  defendant  offered  to  prove  by  parol  that  at  said  meeting,  the  district  met  and 
Toted  to  adjourn  "without  day"  before  transacting  any  other  business,  and 
thereupon  the  members  of  the  meeting  dispersed,  and  subsequently,  on  the  same 
evening,  and  late,  after  many  voters  had  retired,  a  few  voters  of  the  district  got 
together  and  did  the  business  recorded,  and  that  the  clerk  neglected  to  record  the 
first  vote  to  acyourn.  Hdd,  that  this  evidence  was  properly  rcijected  by  the 
auditor.    lb, 

3.  One  article  in  a  warning  of  a  meeting  of  the  defendant  fire  district  read  as 
follows:  "To  see  if  the  district  will  vote  to  purchase  a  tire  engine,  hooks  and  lad- 
tSers  and  buckets,  or  any  portion  thereof,  for  protection  against  fire,  and  to  raise 
money  to  defray  the  expense  of  the  same,  or  for  any  other  purpose."  At  the  meet- 
ing it  was  voted,  among  other  things,  "to  choose  an  agent  to  purchase  whatever  of 
fire  apparatus  the  district  may  vote  to  buy;"  "that  $500.  be  appropriated  to  de- 
fray the  expenses  and  preparation  of  suitable  fire  apparatus  for  the  use  of  this 
fire  district;"  and  it  was  further  voted,  "  that  the  agent  be  instructed  to  expend  a 
sum  not  to  exceed  $1,000.  which  shall  include  fire  apparatus  and  reservoirs,  and 
all  things  necessary  for  the  protection  of  the  district  from  fire."  The  plaintiffs 
had  a  copy  of  the  proceedings  of  this  meeting.  Hddt  that  the  article  in  the 
warning  was  sufficiently  definite  and  certain  to  support  the  votes.    lb. 

4.  Hddy  also,  that  the  district  had  the  right  to  make  contracts  by  an  agent  for- 
the  purposes  contemplated  in  said  votes.    lb, 

5.  Hddt  <1irther,  that  the  agent  appointed,  in  purchasing  a  fire  engine  and  appa- 
ratus with  it  to  the  value  of  SV-W.  did  not  exceed  the  authority  conferred  upon  him, 
and  his  acts  are  binding  upon  the  district.    Peck,  J.,  dissenting.    lb, 

6.  The  plaintiff  was  appointed  treasurer  of  the  defendant  corporation  by  the  di- 
rectors thereof  pursuant  to  a  provision  of  the  by-laws,  all  the  directors  but  one 
being  present  at  the  meeting,  and  nothing  appeared  bht  that  the  absentee  was 
notified  of  the  meeting.  The  plaintiff  entered  upon  and  performed  his  duties  as 
treasurer  for  two  ani  one-half  years,  no  question  ever  having  been  raised  by  the 
absent  director,  or  any  stockholder  of  the  company,  but  that  he  had  t)een  legally 
appointed.  Held,  that  the  company  cannot  refuse  payment  for  his  services  on 
the  ground  that  he  did  not  legally  hold  the  office.     Waite  v.  Mining  Co.,  608. 

7.  It  Is  not  necessary  that  there  should  be  any  formal  meeting  of  the  directors 
in  order  to  enable  them  to  do  any  act  which  was  properly  within  their  power  to 
do.    lb. 

8.  In  business  corporations  the  power  to  fix  the  salary  of  treasurer,  Is  held  to  be 
incident  to  the  general  power  and  duty  of  the  office  of  directors,  if  not  prohibited 
or  otherwise  restricted  in  the  charter.  lb, 

9.  It  was  agreed  between  the  directors  and  the  plaintiff,  that  if  he  would  accept 
the  office  of  treasurer,  provide  and  advance  f^nds  for  the  company  to  carry  on  their 
business,  and  do  the  business  of  the  treasurer,  he  should  be  paid  therefor  three  hun- 
dred dollars  per  year,  and  one  per  c^nt  a  month  for  money  advanced.  Hdd  that 
the  contract  for  interest  was  usurious.    lb. 


COSTS. 

1.  The  statute  which  provides  that  each  party  shall  recover  costs  upon  the  issues 
or  claims  on  which  be  shall  prevail,  (G.  S.  p.  291,  §  17,)  is  held  to  apply  only  in 
cases  where  the  issues  and  claims  are  several  and  distinct,  and  has  no  reference  to 
the  constituent  parts  of  a  single  general  issue  or  claim;  to  those  issues  and  daims 
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made  by  the  pleadings,  and  not  to  those  arising  on  the  testimony  on  triat    Braim 
erd  T.  Casey  et  aJ.,  479. 

2.  In  an  action  of  trespass  qu,  ch  fr.  commenced  before  the  connty  court  the 
main  question  was  one  of  boundary  between  the  land  of  the  plaintiff  and  that  of 
the  defendant.  The  jury  found  that  the  line  claimed  by  the  defendant  was  the  true 
line,  but  also  found  that  the  defendant  had  committed  trespass  by  cutting  trees  to 
the  value  of  $3.50  on  the  plaintiff's  side  of  this  line.  Held,  that  under  the  statute, 
(G.  S.  p.  726,  §  22,)  the  plaintiff  could  recover  no  more  costs  than  damages.    lb, 

3.  It  ieenu  that  where  a  suit  is  discontinued  before  the  return  day,  and  no  costs 
have  been  incurred  by  the  defendant  before  receiving  verbal  notice  of  the  discontin- 
uance, the  question  whether  he  may  come  in  and  have  judgment  for  costs  is  one 
resting  wholly  in  the  discretion  of  the  court.    FuUam  v.  Ives,  659. 

4.  This  discretion  was  properly  exercised  in  this  case,  the  plaintiflh,  both  Doan- 
inal  and  real,  having  sent  the  notice  by  the  defendant's  daughter,  which  ^e  deliv- 
ered to  the  defendant,  who  was  himself  an  attorney.    lb. 

See  Abbxtbakbnt  and  Awabd,  1;  Asbiquukkt,  7;  CovnuLin,  15;  Pbomw- 

BOBT  NoTxa,  8. 

COUNTER  CLAIM.    See  Paomissort  Novss,  fi. 

CRIMINAL  LAW.    See  CovrsMiovA,  1;  IiTTOXiCATnio  LiQiro«,a. 

;CUSTOM.    See  School  Disthict,  7.      ^ 

DAMAGES.    See  Contbact,  12-15;  Shbbiff'b  Salb,2;  T&oyBB,4. 

DECLARATIONS.    See  Eyzdbmcb,  4,  12,  13;  Wills,  4. 

DEED.    See  Mobtgaqb,  1. 

DEFAULT.    See  Pbagticb,  3,  5. 

DEMAND.    See  Limitatiokb,  Statutb  or,  3,  4;  Rbgbiftob,  1,  3* 

DEPOSITION. 

1.  Where  the  name  of  a  magistrate  by  whom  a  deposition  is  to  be  tidcen  is  in- 
serted in  the  citation,  the  party  taking  the  deposition  cannot  have  it  taken  by  another 
magistrate.    Henrp  v,  Huntley,  316. 

2.  The  words  "in  the  course  of  business  "  appearing  in  the  depositions  in  this 
case,  held  to  be  but  an  expression  by  the  witness  of  his  judgment  of  the  legal  result 
of  facts  which  he  had  specifically  stated,  and  were  properly  erased  by  the  court. 
Clough  V.  Patrick,  421. 

3.  The  defendant's  counsel  objected  to  the  depositions  that  they  were  guarded 
and  avoided  details,  which  indicated  a  contrived  plan  to  get  the  notes  into  the  hands 
of  a  third  parly  for  collection.    In  regard  to  this  the  court  told  the  juiy  that  if  they 
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fonnd  the  depositions  subject  to  this  objection,  it  was  a  mAtter  that  they  might  tak% 
into  consideration  in  weighing  the  testimony  of  these  witnesses— that  the  whole 
qoestion  as  to  the  trath  of  the  depositions  was  for  the  jniy.  Held,  that  the  court 
was  authorized  in  so  instructing  the  jury.    Jb, 

DEPUTY  SHERIFF.    See  Shbsivv,  1M. 

DISCOKTINUANCE.    See  C08T8,  3,  4;  Psaotiob,  2. 

DIVISION  LINE. 

1.  While  one  is  in  possession  of  land  In  his  own  right  as  owner,  he  is  to  be  re- 
garded as  owner,  though  he  do  not  possess  the  legal  title,  and  his  acquiescence  in 
A  boundary  line  is  as  binding  as  though  the  legal  title  had  been  oonyeyed  to  him. 
Sheldon  t.  Pet  kins,  550. 

iS^  Ck>STB,  1, 2;  Eyidxmos,  4. 
DOMICIL.    See  Evidbncb,  7,  8. 

DOWEB. 

1.  Under  the  statute  of  this  State  the  widow's  right  of  dower  becomes  a  present 
Tested  estate  on  the  decease  of  the  husband,  which  does  not  depend  on  the  contin- 
gency of  the  dower  being  assigned  or  set  out.    Vummerston  t.  Ntwfane,  9.   1 

2.  The  lease  of  a  widow's  dower  by  her  guardian  becomes  inoperative  by  her 
decease.  If  an  hehr  in  possession  under  such  lease,  refhse  on  demand  to  let  the 
other  heirs  into  joint  occupancy,  they  may  maintain  ejectment  and  recover  to  the 
extent  ot  their  right  Including  rents  and  profits.  Slockicdl,  ProeeaUor,  y.  Sargent 
et  al.,  16. 

3.  If  her  administrator  should  receive  and  bold  the  rent  the  heirs  might  collect 
it  of  him.    lb. 

4.  These  rights  and  remedies  of  the  heirs  not  in  possession  are  not  lost  or  sus- 
pended by  an  appeal  fh>m  an  order  appointing  commissioners  to  make  partition  of 
the  premises  in  which  the  widow  had  her  estate  in  dower,  therefore  where  the  ap- 
peal is  not  prosecuted  the  heirs  cannot  recover  for  the  rents  and  profits  pending  the 
appeal,  as  intervening  damages,  on  a  bond  given  by  the  lessee  in  possession  to  pros- 
ecute the  appeal  and  to  pay  intervening  damages.    lb. 

See  HoMBBTEAj),  5. 

EASEMENT.    See  Adtbrsb  PossBSSioir,  4-8. 

EJECTMENT.    See  Adyxrsb  Pobsxssion,  1-3;  Dowbb,  2;  Ezboutors  and  Ad- 

M1MI8TBATOR8,  3* 

EMANCIPATION.    See  Imfauct,  2. 
ESTOPPEL.    iSee  Abbitbambht  abd  Award,  5. 
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EVIDENCE. 

1.  It  is  competent  to  prove  by  an  officer  who  wa«  furnished  with  a  subpoena  to 
serve  on  government  witnesses,  that  they  were  sent  away  so  he  ooald  not  sammoii 
them;  bat  his  testimony  that  he  heard  that  they  were  away,  and  did  not  look  for 
them,  but  understood  they  had  been  icone  a  short  time,  would  not  be  admissible. 
State  V.  Barron,  57. 

2.  Evidence  of  general  good  character  is  not  admissible  as  a  defence  in  civil 
cases,  except  where  the  question  of  character  is  directly  in  issue  and  material  to 
the  amount  of  damag.s— as  in  slander  and  seduction— even  though  the  plaintiff's 
testimony  virtually  charges  the  defendant  with  the  crime  of  embezzlement.  Wright 
V.  McKee,  161. 

3.  The  defendant,  an  officer,  attached  a  quantity  of  bark  as  the  property  of 
one  Blush,  it  being  in  his  tan-yard.  The  plaintiff  claimed  the  bark,  and  his  cvi* 
dence  tended  to  show  that  he  purchased  it  of  A.  and  had  it  delivered  at  Blush's 
bark  mill  to  be  ground,  and  that  Blash  had  no  title  or  interest  in  it.  The  defend- 
ant claimed  that  Blush  purchased  the  bark  of  A.,  and  showed,  under  objection, 
by  the  brother  of  A.,  that  the  day  A.  finished  drawing  the  bark,  he,  the  witness, 
was  at  a  store  near  the  tannery  and  A.  came  from  the  direction  of  the  tannery 
to  the  store  and  showed  him  a  note  for  about  $75.  signed  by  said  Blush  and  no 
one  else.  It  appeared  Aom  other  evidence  that  the  price  of  said  bark  was  about 
$75.  and  that  the  last  of  it  was  drawn  about  the  time  the  witness  testified  to  seeing 
the  note.  Held,  that  the  testimony  objected  to  was  admissible.  Henry  v.  Hunt' 
ley,  316. 

4.  In  a  controversy  respecting  the  location  of  the  dividing  line  between  lands  of 
Individuals,  the  declarations  of  deceased  persons,  who  had  actual  knowledge  as  to 
the  location  of  such  line,  or  who  had  peculiar  means  of  knowledge,  so  that  it  may 
fairly  be  inferred  that  they  had  actual  knowledge  of  the  same,  made  at  a  time  when 
they  had  no  interest  to  misrepresent,  and  made  when  upon,  or  in  the  immediate 
vicinity  of  the  line,  and  when  pointing  it  oat,  may  be  received  as  to  the  location  of 
such  line,  when  from  lapse  of  time  there  can  be  no  reasonable  probability  that  evi- 
dence can  be  obtained  from  those  who  had  actual  knowledge  on  the  subject.  Wood 
et  cd.  V.  WiUard  et  al.,  377. 

6.  Dictum,  Evidence  is  Inadmissible  to  impeach  the  general  character  of  a  party 
as  a  book-keeper.    Hitt  v.  Slocum,  524. 

6.  An  affidavit  of  one  of  the  jurors  offered  not  to  show  improper  conduct  in  the 
jury,  but  merely  upon  what  grounds  the  verdict  was  rendered,  held  inadmissible. 
Sheldon  v.  Perkins,  550. 

7.  Where  the  qaestion  is  to  turn  upon  the  character  of  the  defendant's  stay  or 
abode  in  a  certain  place,  whether  it  was  permanent  or  temporary,  evidence  of  his 
continued  residence  there  is  admissible  as  tending  to  prove  his  intent  when  became 
there  and  while  he  remained  there.    Hulett,  AdmW,  v.  Huktt,  581. 

&    But  the  defendant  may  testify  as  to  his  intent  in  coming  there.    lb, 

0.  And  he  may  testify  that  while  remaining  there  he  paid  taxes  on  personal 
property  in  another  state,  in  the  absence  of  any  evidence  as  to  the  hiw  of  said  state 
on  the  subject  of  taxation  of  personal  property.    Ih, 

10.  H.  left  home  in  1819,  and  was  never  again  heard  from.  After  so  leaving 
home  the  defendant  received  certain  money  due  U.  as  his  attorney.  Hdd,  that  In 
an  action  for  this  money  by  H.'s  administrator,  the  defendant  was  not  a  competent 
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witneM  under  )  24,  ch.  36,  G.  S.,  but  became  competent  by  the  act  of  November 
22d,  1864,  as  the  action  was  pendlnR  Angost  Ist,  1863.    lb, 

11.  But  if  admitted  to  testify  prior  to  November  22d,  1864,  and  the  case  is  subse- 
quently heard  on  exceptions  in  the  supreme  court,  the  act  of  November  22d  cannot 
properly  be  urged  in  defence  of  such  admission  on  the  ground  that  on  the  next 
trial  he  would  be  competent.    lb, 

12.  The  declarations  of  a  party  in  his  own  favor,  made  after  the  transaction  in 
qnestion  was  completed  and  the  parties  thereto  separated,  however  short  the  time, 
are  not  admissible  in  evidence.     Warden  v.  Powers,  619. 

J 3.  They  are  only  admitted  when  concurrent  with  the  act  or  transaction  of  the 
party,  as  a  part  thereof,  and  to  characterize  and  explain  it,  when  alone  and  unex- 
plained it  might  be  equivocal  in  its  character.    lb. 

See  Adverse  FoBBEBsioN,  7;  Book  Account,  6,8;  Confessions,!;  Corpora- 
tions, 2;  Husband  and  Wipe,  9-11;  Intoxicating  Liquor,  1,  6;  Judgment, 
1-3;  Mortoaob,  2;  New  Trial,  2;  Partnership,  10;  Rams,  1;  Receipt,  1; 
Taxes,  1;  Towns,  1,  3-5;  Union  Store  Association,  1;  UsuRr,2;  Wills,  4. 

EXCEPTIONS.    See  Practice,  3,  4. 

EXECUTION. 

1.  The  record,  in  the  town  clerk's  office,  of  an  execution  levied  upon  real  estate, 
and  the  return  thereon,  is  to  be  made  within  tbe  life  of  the  execution  and  before  the 
return,  and  if  not  so  made  the  levy  is  void.    LdtUe  v.  Sleeper,  105. 

Su  Husband  and  Wife,  14. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  If  an  administrator  neglects  to  seek  redress  from  persons  wrongfully  withhold- 
ing the  property  of  the  estate  which  he  represents,  being  deterred  therefrom  by  the 
wrongdoers'  giving  him  a  bond  of  indemnity  against  all  acts  or  omissions  to  act  as 
administrator,  he  is  guilty  of  collusion  with  them,  and  liable  for  the  amount  lost  to 
the  estate  by  his  bad  faith.    Holmes  v.  Bridgman,  Adm'r,  28. 

2.  If  an  administrator,  after  a  thorough  investigation  of  the  matter,  honestly 
though  erroneously  believed  that  certain  notes  of  the  intestate  were  given  away  by 
him  before  his  death,  and  for  this  reat4on  did  not  attempt  to  obtain  them  or  their  pro- 
ceeds, he  would  not  be  liable  for  the  amount  so  lost  to  the  estate.  Aliter,  if  he  is 
wanting  in  due  diligence  in  his  Investigations.    lb. 

3.  The  grantee  of  an  heir  holds  the  land,  as  the  heir  did,  subject  to  the  adminis- 
trator's lien ;  but,  even  in  a  case  where  it  is  shown  that  administration  was  granted 
upon  the  estate,  it  will  be  presumed,  after  the  Inpse  of  nine  years  without  any  In- 
terference of  the  administrator,  that  his  lien  has  been  satisfied,  especially  when  the 
party  denying  the  right  of  the  heir's  grantee  is  a  stranger  to  the  title.  Austin  t. 
Bailey  et  al,  219. 

4.  An  administrhtor  may  sue  to  recover  the  price  of  property  belonging  to  the 
estate  of  his  intestate  and  sold  by  himself  personally,  without  naming  himself  aa 
administrator,  or  joining  his  co-administrator.    Aiken  v.  Bridgman,  249. 
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&  In  nich  a  cMe  the  defendant  cannot  plead  In  olbet  a  daioi  in  his  fkror  againefc 
tbe  estate  of  tbe  plaintiff's  intestate.    lb. 

Ske  GoHXUioJBHT  CXiAUK,  1, 2;  DowBB,  3;  Etidbkob,  10, 11;  IxrjkJiCY,  1;  Pabt- 
HBB8HIP,  8;  Bbcbi?tob,  2,  8. 

FEES.    560  Attobkbt,  2,  3;  Sbbbiff,  1. 

FENCE.    SeeKJJiB,  1,2. 

FIRE  DISTRICT.    A»  .Cobpobation,  1-4. 

FORCiBLE  ENTRY  AND  DETAINER. 

1.  In  a  case  of  forcible  entry  and  detainer  the  josttces  Issulnis  the  warrant,  aa- 
thorized  by  Hi  cb.  46,  G.  S.,  should  take  security  f  r  the  costs  of  prosecution,  or  the 
proceedinM:s  will  be  dismissed  upon  motion.     Whittaker  v.  Perry  etal,^  631. 


FRAUD.    See  ContbagTi  6, 8,  9;  Exbcutobs  amd  Adxinistbatobs,  1;  Tbus- 
TEB  Pbocbsb,  2-6. 

FRAUDS,  STATUTE  OF. 

« 

1.  D.  sold  to  H.  a  quantity  of  apples,  and  sent  several  barrels  more  than  H.  afcraed 
to  take,  with  notice  that  what  H.  conld  not  sell,  D.  wonid  take  back.  H.  afterwards 
concluded  to  take  all  that  D.  had  sent.  They  then  a^n'eed  npon  the  price  of  the 
whole,  before  unsettled,  at  $75.,  and  that  this  snm  shonld  remain  in  the  handa  of 
H.  as  part  payment  for  a  lot  of  poultry  which  D.  was  then  neg'OtiatinR:  to  purchase, 
and  finally  did  purchase  of  H.  Held,  that  the  contract  for  the  poultry  was  binding 
within  the  statute  of  frauds.    Dow  r.  Woiihen,  108. 

2.  The  defendant  bargained  by  parol  to  sell  to  the  plaintiff  two  parcels  of  land 
and  the  right  to  a  spring  of  water,  all  belonging  to  the  defendant's  father,  for  the 
aggregate  sum  of  $8000.,  and  guaranteed  one  parcel  to  contain  one  hundred  and 
ninety -six  acres.  The  defendant  had  such  an  interest  in  the  property  as  authorized 
him  to  sell  it,  but  it  was  deeded  by  the  father  directly  to  the  plaintiff,  by  a  deed  in 
common  form,  by  description  merely,  and  not  by  quantity,  and  the  payment  was 
made  to  the  father.  The  piece  guaranteed  to  contain  one  hundred  and  ninety-six 
acres  was  deficient  in  quantity,  and  the  plaintiff  brought  this  suit  in  assumpsit  in  a 
special  count  on  tbe  contract  of  guaranty,  and^in  the  common  money  counts,  to  re- 
cover the  value  of  such  deficiency.  Held,  that  the  contract  of  guaranty,  being  pan 
of  the  contract  for  the  sale  of  land,  for  an  aggregate  and  indivisible  consideration, 
was  within  the  statute  of  flnuds,  and,  being  by  parol,  conld  not  be  enforced  by  ac- 
tion.   Dyer  v.  Qraves,  36d. 

3.  There  conld  be  no  recovery  on  the  money  connts  as  no  part  of  the  pnrchase 
money  was  paid  the  defendant.    lb, 

4.  The  defendant  retained  the  plaintiff  as  his  attorney  In  any  litigation  that 
might  grow  out  of  a  conveyance  to  him  by  his  brother,  John  Adams,  who  had  failed ; 
and  In  consideration  of  such  retainer  promised  the  plaintiff  verbally  to  pay  him  one- 
lialf  of  a  debt  of  three  or  four  hundred  dollars,  due  to  the  plaintiff  ftom  said  John, 
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and  also  promised  to  pay  the  plaiDtlff  for  his  services,  if  he  performed  any.  Hdd, 
that  the  defendant's  promise  to  pay  the  debt  of  John  Adams  to  the  plaintiff  was  a 
promise  within  the  statute  of  frauds,  and  not  being  in  writing  could  not  be  enforced 
by  action.  That  a  verbal  promise  to  pay  the  debt  of  another,  where  the  original 
debt  still  subsists,  is  never  legally  binding,  except  where  the  promissor  has  received 
the  fVmds  or  property  of  the  debtor  for  the  purpose  of  bein<;  so  applied,  so  that  an 
obligation  or  duty  rests  upon  him,  as  between  himself  and  the  debtor,  to  make 
such  payment,  whereby  his  promise,  though  in  form  to  pay  the  debt  of  another,  is 
in  tact  a  promise  to  perform  an  obligation  or  duty  of  his  own.  FaUam  v.  Ad- 
ams, 391. 

5.  The  plaintiff  contracted  by  parol  with  the  defendant  for  thirty-one  sheep,  at  a 
stated  price,  to  be  delivered  as  he  should  want  them  for  butchering.  The  plaintiff 
received  twenty  upon  the  contract  and  paid  for  them  when  delivered.  The  defendant 
refused  to  deliver  the  remaining  eleven  sheep,  and  the  plaintiff  brought  an  action  for 
the  damages  he  sustained  in  consequence  of  said  refusal.  Hdd,  that  there  was  both 
an  acceptance  and  part  payment,  either  of  which  was  sufficient  to  take  the  contract 
out  of  the  statute  of  frauds,  and  make  It  binding  upon  the  parties  as  an  executory 
contract.    Bichardaon  v.  Squires,  640. 


SeeCOKTKAOT,  12. 


FREE  MASOC^S. 


1.  "The  Mount  Lebanon  Royal  Arch  Chapter"  of  Free  Masons,  in  1836,  dis- 
posed of  all  their  real  and  personal  property,  consisting  of  their  hall,  fVimiture  and 
equipment,  pursuant  to  a  vote  of  the  Chapter,  and  for  twenty-three  years  held  no 
meetings,  elected  no  officers,  performed  no  acts  required  by  its  laws  and  rules,  and 
ceased  to  have  any  visible  sign  of  existence.  Held,  that  the  legal  ex  istence  of  the 
Chapter  was  gone,  and  that  it  was  beyond  the  power  of  the  State  Chapter  to  restore 
it  to  life  so  as  to  preserve  for  it  a  continued  exis  tence  from  1836.  StruMand  et  al,  v. 
Prichard  el  a/.,  324. 

2.  A  rule  of  the  association  that  officers  elected  should  hold  their  offices  till  oth- 
ers were  elected,  could  not  operate  in  a  case  of  this  kind  to  pres  erve  its  legal  exist* 
ence.    lb, 

GIFT.    See  Infilnot,  1. 

GOOD  FAITH.    See  Jubisdiotioit. 

GRAND  LIST.    See  Lists  axd  Listb&s;  Taxbs,  2,  3. 

GUARANTY.    See  Coixtjulot,  14;  Faauds,  Statute  op,  2. 

HIGHWAYS. 

1.    A  party  having  suffered  injury  by  the  insufficiency  of  an  highway,  is  not 
bound  to  establish  in  the  outset  as  a  distinct  affirmative  proposition,  that  he  was 
guilty  of  no  negllgencQ  qn  tl>e  occasion.    HiU,  Adm*r,  ▼.  New  Haven,  601, 
46 
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9.    The  question  whether  his  negligence  contribnted  to  his  iDjarj  It  one  of  ilMt 
for  the  jury.    lb. 

See  Husband  and  Wife,  8;   Plsadivo,  6. 


HOMESTEAD. 

1.  Where  the  sum  of  $500.  has  been  actually  inyested  in  land  aa  a  bomeatead, 
and  changed  into  money,  or  a  right  of  action  by  process  of  law,  in  invitum,  and 
then  kept  as  a  separate  homestead  ftind,  not  commingled  with  other  moneys,  and 
no  intent  shown  to  apply  it  to  otiier  uses,  it  is  held  to  be  exempt  from  attachment. 
And  this  is  held  to  apply  to  a  debtor  coming  to  this  state  and  bringing  the  Aind 
with  him  from  another  state  whose  laws  protect  it  to  the  same  extent  aa  our  own. 
Keyet  v.  Bines,  Tr.  and  CI,  260. 

2.  The  defendant's  wife  signed  a  deed  of  their  homestead,  sold  under  process  of 
law  in  New  Hampshire,  upon  condition  of  the  payment  of  the  proceeds  to  her,  to 
be  kept  by  her  as  a  separate  fund  for  a  future  investment  in  a  homestead,  fbee  ftom 
all  interference  of  her  husband.  Held,  that  she  thereby  acquired  title  to  the  money 
and  held  it  Aree  from  attachment  on  her  husband's  debts.    Ih. 

3.  Subsequently  her  son-in-law  purchased  a  farm  for  $1700.,  and  it  was  agreed 
that  one-half  of  it  should  be  deeded  to  her,  and  for  half  the  purchase  money  she 
was  to  pay  in  the  S400.  received  for  the  homestead,  and  her  two  sons  were  to  make 
up  the  balance,  but  living  South,  were  prevented  from  completing  the  payment  by 
the  breaking  out  of  the  rebellion;  but  she  paid  the  $400.  to  her  son-in-law,  and 
with  her  family  moved  on  to  the  place,  and  ho,  as  a  temporary  arrangement  and 
waiting  the  completion  of  the  bargain,  gave  her  his  note  for  the  amount.  Held, 
that  this  money  may  be  regarded  as  already  by  agreement  invested  in  the  land, 
and  the  note  was  rather  in  the  nature  of  a  receipt  than  a  promise  to  pay,  there- 
fore not  liable  to  attachment  on  the  defendant's  debts.  Aldis,  J.,  dissent- 
ing,   lb, 

4.  The  hnsband  cannot  by  will  devise  the  homestead  right  away  Anom  his  wife 
and  minor  children.    Meech  v.  Est,  of  Meeeh,  414. 

5.  No  distinction  can  be  made  as  to  the  rules  applicable  to  dower  and  homestead, 
when  the  question  of  election  between  them  and  a  will  arises,    lb, 

6.  The  testator  devised  by  will  to  his  wife  for  life  four  acres  of  land  which  in- 
cluded the  family  mansion  and  grounds.  Then  a  larger  tract  comprising  the  four 
acres  within  its  boundaries  is  devised  in  fee  to  a  son,  Eara,  with  Chis  clause  ap- 
pended to  the  description:—"  excepting  from  the  lands  herein  devised  to  Ezra  the 
life  estate  which  I  have  given  to  ray  wife,  in  about  four  acres  thereof,  and  the  lands 
and  buildings  standing  on  the  four  acres."  The  house  on  the  four  acres  was  the 
homestead,  fl'om  which  the  widow's  homestead  must  be  taken  if  she  hare  any. 
The  will  stated  that  the  provision  for  the  widow  was  to  be  in  lieu  of  dower,  and  it 
Is  held,  that  it  was  plainly  Intended  to  be  in  lieu  of  homestead  also.    lb. 


HUSBAND  AND  WIFS. 

1.  A  married  woman  contracting  a  debt  for  her  own  benefit,  may  make  it  an  ex- 
press charge  on  her  separate  estate,  and  her  mortgage  for  tint  pnrpoae  wiU  be  i«p* 
ported  in  equity.    Frary  etaLy,  Boc4fi  sf  ai,,  78.    / 
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5.  ▲  htuband  may  by  his  acts,  as  well  as  by  express  agreement,  divest  him- 
self of  his  marital  rights  in  his  wifb's  property  so  as  to  make  it  her  separate  es- 
tate,   lb, 

3.  A  wife  left  her  hnsband  in  1847.  In  ia'32,  property  was  devised  to  her,  which 
she  occupied  and  controlled  without  any  interference  of  ber  husband  until  the  pres- 
ent time.  In  1857  she  made  a  mortgage  upon  her  estate  to  secure  payment  of  a  debt 
for  necessaries  for  the  support  of  herself  and  children,  and  in  1858  she  obtained  a 
divorce  and  made  a  second  mortgage  on  the  same  property.  Held,  that  though  as 
between  her  and  her  husband  the  devise  to  her  lacked  the  affirmative  words  neces- 
sary to  constitutes  separate  estate  in  the  strict  meaning  of  the  terms,  yet  under  the 

.  drcnmstances  it  was  to  be  considered  her  separate  estate  as  between  her  and  the  first 
mortgagee.    i&.  / 

4.  Such  first  mortgage  may  also  be  supported  in  equity  on  the  principle  that 
where  a  married  woman  trades  as  a  feme  tole,  or  obtains  credit  on  her  separate  estate, 
a  court  of  equity  will  hold  the  proceeds  of  the  business  or  the  estate  subject  to  the 
claims  of  her  creditors,    lb, 

.0.  Or  on  the  principle  that  the  estate  of  a  married  woman  living  apart  Arom  her 
husband  is  liable  for  her  maintenance.    lb, 

6.  The  second  mortgage  having  been  made  with  notice  of  the  circumstances,  has 
no  equity  to  come  in  before  the  first.    lb, 

7.  The  statutes  of  Vermont,  In  regard  to  the  conveyance  of  married  women's  es- 
tates, do  not  aifect  the  jurisdiction  of  the  courts  of  equity  over  the  subject  of  separate 
esutes.    Jb, 

8.  In  this  state,  a  husband,  by  a  suit  in  his  own  name  alone,  may  recover  of  a 
town  for  loss  of  service  and  expense  resulting  from  an  injury  to  his  wife  caused  by 
a  defect  in  the  highway.     Whitcomb  v.  Barry,  148. 

9.  The  plaintiff,  being  an  infant,  commenced  and  prosecuted  his  action  by  his 
father  as  his  natural  guardian,  wbo  was  not  a  party  to  the  subject  matter  of  the 
litigation.  Held,  that  the  guardian's  wife  was  a  competent  witness.  BontU  v. 
Stowea,  2S8. 

10.  Where  the  work  which  the  wife  does,  or  the  business  she  carries  on,  gives 
notice  to  all,  by  its  very  character  and  nature,  that  she  is  authorized  by  her  hus- 
band to  carry  it  on,  and  is  the  party  to  deal  with,  the  case  comes  within  the  statute 
of  1858,  (6.  8.,  p.  327,  ^  S7,)  which  provides  that  married  women  may  testify  for 
or  against  their  husbands  in  certain  cases.    OraUt  v.  JBst.  of  Cook,  515. 

11.  The  hiring  out  of  a  minor  son  to  labor  is  not  a  business  of  such  character; 
and  in  the  absence  of  all  proof  of  authority  to  the  wife  to  make  the  contract,  or 
of  ratification  of  it,  by  the  husband,  the  wife  was  held  to  be  an  incompetent  wit- 
ness,   lb. 

12.  The  elltet  of  ratification  alone  not  decided.    lb. 

13.  The  mere  fact  that  a  husband  signed  a  note  with  his  wife,  given  for  money 
to  pay  in  part  for  land  deeded  to  the  wife,  when  it  does  not  appear  that  any  reliance 
was,  or  could  be  placed  upon  his  paying  it,  and  the  noto  was  secured  wholly  by  mort- 
gage of  ber  lands,  and  those  of  her  relatives,  is  not  enough  to  show  that  he  had  any 
real  or  equitable  interest  in  the  premises  that  could  be  taken  by  his  creditors.  Buck 
V.  Oilson  et  al.,  653. 

14.  If  a  party  having  recovered  judgment  against  another,  levy  execution  upon 
land  deeded  to  his  wife,  the  husband  never  having  held  the  title,  the  former  would  not 
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by  his  leyj  acquire  a  lefi^al  title  so  that  he  could  maintain  ejectment  or  tresiiaaB  gai.  d. 
upon  It,  whatever  interest  the  husband  may  haye  had  in  the  land,  or  whateT«r  design 
in  having  the  wife  hold  the  tide.    lb. 

See  HoMBSTBAD,  1—4;   Paufeb,  2;  Bamb,  4;  Usubt,  1—3. 

ILLEGAL  CONTRACT.    See  Contbagt,  10;  UsuBT. 

ILLEGAL  FEES.    See  Shebivb,  1. 

INDICTMENT.     See  Pbbjubt,  1—3. 

INFANCY. 

1.  An  absolute  gift  of  articles  of  personal  property  made  by  an  infant,  can  be  re- 
voked or  avoided  by  him,  or  by  his  administrator.    Person,  Adm'r,  v.  Chase,  647. 

2.  Emancipation  of  an  infant  by  his  father  does  not  enlarge  or  affect  hSa  capac- 
ity to  make  a  contract.    lb. 

See  Paupeb,  5. 

INTEREST. 

1.  By  an  arrangement  between  all  parties  interested  the  defendant  bonght  a 
store  of  goods  that  had  been  attached,  and  gave  his  receipt  therefor.  It  was  stipu- 
lated in  the  receipt,  and  agreed  upon  independent  of  the  receipt,  that  the  defendant 
should  not  be  called  upon  for  payment  until  a  suit  pending  about  the  ownership  of 
said  goods  was  decided.  Held,  that  under  either  aspect  of  the  case  no  interest  was 
allowable  until  demand  of  payment  and  refusal;  as  no  implied  contract  to  pay  in- 
terest arises,  except  where  the  party  has  neglected  to  make  payment  after  it  was 
his  duty  to  do  so.    Evans  v.  Beckwith,  283. 

2.  The  plaintiff 's  intestate  became  the  owner  of  the  land  in  question  by  devise, 
but  charged  with  the  payment  of  $100.  to  each  of  his  brothers  and  sisters  living  at 
the  decease  of  M.  Subsequently  the  intestate  conveyed  the  land  to  F.,  who  exe- 
cuted to  the  intestate  a  bond  that  on  the  decease  of  M.  he  would  pay  these  legadee 
to  the  said  legatees,  if  then  living,  and  if  any  died  before  the  decease  of  M.,  the 
share  of  such  to  the  intestate,  and  secured  the  payment  of  the  bond  by  a  mortgage 
of  the  same  land  to  the  intestate.  One  of  the  intestate's  sisters  died  previous  to 
M.'s  death,  and  the  $100.  that  became  due  the  intestate  by  the  terms  of  the  bond 
was  never  paid,  nor  was  any  demand  made  for  it  until  about  the  time  of  bringing 
this  suit.  Held,  that  the  intestate  was  entitled  to  have  interest  added  to  said  sum 
from  the  decease  of  M.,  as  a  charge  or  incumbrance  on  the  land  in  the  hands  of 
the  defendant,  to  whom  it  came  by  several  intermediate  conveyances  fh>m  F.,  the 
death  of  M.  being  an  event  equally  within  the  knowledge  or  means  of  knowledge  of 
the  defendant  as  the  plaintiff.    Sumner,  Adm*r,  v.  JBeebe,  662. 

INTOXICATING  LIQUOR. 

1.  In  a  prosecution  for  fhmishing  intoxicating  liquors  contrary  to  law,  the  gov- 
ernment had  proved  by  several  witnesses  that  they  had  drank  liquor  in  rooms  In 
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the  respondent's  pablic  house  on  public  occasions,  when  asked  to  do  so  hy  parties 
occnpyinfc  such  rooms,  bnt  did  not  know  where  the  liquor  came  fVom.  Heldf 
that  evidence  on  the  part  of  the  respondent  to  show  the  habit  of  gentlemen,  in 
travellinfc  aboat  the  coantry,  to  carry  spiritucns  liquors  in  bottles  with  them,  was 
inadmissible.    State  v.  Barron,  57. 

2.  It  seems,  that  the  rule  is  well  settled  in  this  state  that  in  criminal  cases  the 
jury  are  the  judges  of  the  law.    J2>. 

3.  Whether  ale  is  intoxicating  or  not  is  not  a  question  of  law,  but  of  fact,  and 
the  question  may  be  submitted  to  the  jury  without  evidence  to  show  that  it  is  intox- 
icating,   lb, 

4.  Where  liquor  Is  furnished  in  answer  to  a  single  call,  at  the  same  time,  and  by 
a  single  act,  it  can  constitute  but  one  act  of  ftirnishing,  and  the  party  incurs  but 
one  penalty,  notwithstanding  it  may  be  drank  by  more  than  one  person.  But 
where  the  liquor  is  fUmished  either  on  a  single  call,  or  more,  if  it  be  done  at  dif- 
ferent times  and  by  separate  acts,  no  matter  how  closely  these  several  acts  may 
fallow  each  other  in  point  of  time,  each  act  of  furnishing  constitutes  a  separate 
offence,  and  subjects  the  party  to  a  separate  penalty,  whether  the  liquor  be  all 
drank  by  the  same  person  or  by  different  persons.    lb. 

5.  If  a  merchant  does  not  keep  intoxicating  liquor  for  sale  at  his  store,  but 
makes  himself  an  agent  and  carrier  merely,  to  procure  it  for  division  and  distribu- 
tion among  his  customers,  he  is  guilty  of  a  violation  of  the  statute  prohibiting  the 
sale  of  intoxicating  liquors.    State  v.  Buck,  657. 

6.  Under  a  complaint  for  selling  liquor  the  state  or  respondent  may  show  any 
conversation  that  took  place  between  the  latter  and  the  buyer  pertaining  to  the 
transaction  at  the  time  of  it.    lb. 

See  Towns,  5,  7,  8. 

JUDGMENT. 

1.  Where  the  record  of  a  judgment  shows  that  the  writ  issued  against  four  de- 
fendants but  service  was  made  on  two  only,  and  proceeds  as  follows:  "And  at  the 
same  term  come  the  said  defendants  by  their  attorney,"  naming  him,  and  then 
goes  on  to  state  the  proceedings  to  a  final  judgment  against  the  defendants,  with' 
out  naming  them  after  the  recital  or  copy  of  the  writ  and  return,  it  is  held,  that 
the  record  shows  an  appearance  for  those  defendants  only  upon  whom  service 
had  been  made.    Hubbard,  Adm'r,  v.  Ihibois  et  al  ,94. 

2.  In  an  action  upon  a  judgment  rendered  upon  the  report  of  an  auditor,  it  is 
held,  that  copies  of  the  auditor's  report  and  of  the  rule,  citation, and  officer's  return 
thereon,  are  admissible  in  evidence,  not  to  contradict  the  record,  but  in  connec- 
tion with  and  as  aiding  to  explain  the  meaning  of  the  record  itself  when  that  is 
doubtfbl  or  equivocal.    lb. 

3.  The  record  of  the  justice  showed  a  judgment  by  confession.  Held,  that  pa- 
rol evidence  offered  by  a  subsequent  attaching  creditor  to  show  that  the  defendant 
never  appeared  personally  before  the  justice  is  inadmissible,  the  record  of  the 
judgment  being  conclusive.    Farr  v.  lAidd  et  al.,  156. 

See  Tbusteb  Process,  1. 

JURISDICTION. 

1.  Where  the  damages  are  open,  or  depend  upon  an  estimate  or  appraisal,  or  the 
valuation  of  property,  a  motion  to  dismiss  the  suit  for  want  of  jurisdiction  is  ad- 
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dnssed  to,  and  reaU  in,  the  discretion  of  the  coanty  coart,  and  the  decision  of  that 
court  upon  that  qnestion  cannot  be  reviewed  in  the  supreme  court,  dark,  Aim*r, 
T.  Croab^,  188. 

2.  Where  on  the  face  of  the  plaintiff's  declaration  the  county  court  had  Jurisdic- 
tion, but  upon  his  own  evidence  it  appeared  that  his  demand  had  been  reduced  by 
payment  to  fifty-six  dollars,  it  was  hdd,  that  this  court  had  not  orig^inal  Jurisdic- 
tion.   Miliar  v.  LivingUon,  467. 

See  Plsadikg,  1. 

JURORS.    See  Etidbnob,  <5. 

JUSTICE'S  RECORD.    See  Judombxt,  3. 

LANDLORD  AND  TENANT. 

1.  Under  a  provision  in  a  lease  of  a  farm  upon  shares,  that  the  lessor  is  to  have 
one-half  of  the  f^ss  proceeds  of  the  farm  in  Hen  of  interest,  "and  to  have  as  much 
property  and  value  in  hay,  seed,  teams,  tools  and  stock  returned  to  the  lessor  at  the 
expiration  of  said  contract  as  he  puts  on  to  said  farm  and  delivers  over  to  the 
lessee,"  it  was  heid,  that  the  lessee  was  bound  te  return  the  property  he  received,  or 
Its  equivalent  in  value,  even  thouf^h  the  loss  or  depredation  was  wholly  without  his 
ftiult.    Smattey  v.  CorlisH,  486. 

2.  But  where  a  portion  of  the  stock  was  disposed  of  during  the  term  of  the 
lease  by  mutual  consent,  at  a  price  less  than  the  appraisal  when  the  lessee  received 
it,  and  the  lessor  received  the  proceeds,  the  lessee  is  not  bound  to  make  up  for  the 
deficiency.    lb, 

LAWS. 

1 .  Laws  that  change  and  m«)dify  remedies,  forms  of  proceedings,  or  the  tribunal 
itself,  are  recognized  as  valid,  provided  they  do  not  directly,  or  indi!iectly,  destroy 
or  abolish  all  remedy  whatever  by  which  the  performance  of  any  class  of  valid 
legal  contracts  may  be  enforced.    iZicAordaon,  Adm'r  v.  Cook  el  oZ.,  iSr'rs,  509. 

LEASE.     See  Landlord  juid  Tbkant. 

LETT.     See  Exboution,  1. 

LICENSE.     See  Adverse  PossBSSioir,  4. 

LIMITATIONS,   STATUTE  OF. 

1.  Under  the  second  clause  of  §  15,  ch.  63,  G.  S.,  the  time  of  the  debtors  reeidmu 
out  of  the  State,  is  deducted  in  computing  the  period  of  the  statute  of  limitations, 
although  he  was  absent  from  and  resided  out  of  the- state  when  the  cause  of 
action  accrued.    Vavit,  Adm*r,  v.  Marshallt  69. 

3.  Construction  given  to  S  15,  ch.  63,  6.  S.    lb. 
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3.  The  plaintiff's  note,  in  wbicb  be  premlscia  to  pay  8.  "ft>iir  hundred  dollars  in 
produce  or  wood  flrom  the  farm  on  demand  as  he  may  want  to  use  the  same/'  had 
run  for  over  twelye  years  without  any  demand  haying  been  made.  Hdd,  that  it 
was  not  barred  by  the  statute  of  limitations.    StomUm  v.  Est.  cf  Stanton,  411. 

4.  Where  the  Instrument  itself  indicates  that  the  calls  for  payment  are  to  be  in- 
definitely prospective,  and  to  be  made  as  may  suit  the  wants  and  convenience  of 
the  payee,  there  is  no  ground  (bmisbed  upon  which  the  law  can  assume  any  fixed 
point,  as  a  limit  to  reasonable  time  for  making  a  demand,  and  therefrom  give  ope- 
ration to  the  statute  of  limitations.    16. 

5.  The  statute,  S  25,  ch.  63,  6.  8.,  providing,  that  "no  acknowledgment  or  prom- 
ise shall  be  held  to  affect  any  defence  made  under  the  provisions  of  this  chapter," 
(relative  to  limitations  of  actions),  "unless  such  acknowledgment  or  promise  shall 
be  in  writing  signed  by  the  party  affected  thereby,"  held  to  be  prospective,  and  not 
retrospective,  in  its  action,  therefore  not  applicable  to  a  case  pending  when  said 
statute  took  effect.    JUchardion,  Adm*r,  v.  Cook  et  al.,  Ex'n,  599. 

6.  When  the  plaintiff  called  on  the  defendant  for  the  pay  on  the  note  in  question, 
the  defendant  "told  him  be  ought  to  have  his  pay,  that  it  was  right  he  should  have 
it,  but  that  he  had  lost  a  good  deal  in  the  business  and  was  not  worth  anything 
and  could  not  pay  it."  Held,  that  under  the  rule  established  in  Phelps  v.  Stew- 
art, 12  Yt.  256,  this  acknowledgment  was  not  sufiScient  to  take  the  case  out  of 
statute  of  limitations.    Qalpin  v.  Barney,  627. 

7.  B.  had  given  the  note  in  question  as  the  agent  of  the  defendant,  though  in 
fact  the  business  was  bis  own,  and  the  defendant  had  no  interest  therein,  and  after 
the  agency  terminated  and  the  defendant  had  refused  to  pay  the  note,  B.,  upon  be- 
ing called  upon  oy  the  holder  to  give  a  new  note,  rtsfuMed,  saying  he  had  no  author- 
ity but  paid  and  endorsed  a  dollar  on  the  old  one.  Held,  that  this  did  not  renew 
the  note  as  against  the  defendant.    Ih. 

See  Absionxent,  3;  Usuey,  8. 
LIQUOR.    See  Intoxioatiko  Lxquob. 

LISTS  AND  LISTERS.     See  School  District,  4-6;  Taxes,  3. 

LOTTERY. 

1.  By  artifice  and  falsehood  the  plaintiff  got  possession  of  a  gift  enterprise 
ticket,  so  called,  belonging  to  W.,  a  minor,  which  entitied  the  holder  to  certain  ar- 
ticles, and  when  diawn  took  them  into  his  possession.  The  defendant,  an  officer, 
then  attached  and  carried  away  said  articles  upon  a  writ  In  favor  of  W.'s  father 
against  the  plaintiff,  by  the  father's  direction,  and  delivered  them  to  his  possession. 
He,  the  father,  then  discontinued  his  suit,  having  instituted  it  merely  to  get  posses- 
sion of  said  articles.  Held,  that  in  the  absence  of  proof  to  the  contrary,  the  de- 
fendant is  entitled  to  the  presumption  that  he  acted  in  good  faith,  and  strictiy 
within  the  limit  of  his  ofllcial  duty,  in  serving  said  writ  as  he  did;  that  upon  a  dis- 
continuance of  said  suit,  it  was  his  duty  to  deliver  the  property  to  the  person 
legally  entitled  to  it :  and  that  the  property  clearly  belonged  to  W.  Mullen  v.  Sher- 
man, 493. 

MARRIED  WOMEN.    See  Husband  aed  Wife. 

MINISTER  RIGHT.    See  Chaecbbt,  t 
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MORTGAGE. 

1.  The  deed  and  bond  in  question  in  the  present  case  are  held  to  have  the  effect 
of  a  secority  in  the  nature  of  a  mortgage,  to  which  the  right  of  redemption  at- 
taches; and  this  right  cannot  be  waived  by  agreement.  Wing,  Ex'r,  y.  Cooper  el 
al.,  1G9.     \/ 

2.  Parol  evidence  is  not  admissible  to  show  that  an  instrument  on  its  face  a  mort- 
gage was  intended  by  the  parties  to  operate  as  a  conditional  sale,  or  to  turn  the  real 
transaction  into  one  of  a  different  character.    Ih. 

3.  A  power  of  sale  in  a  mortgage  is  in  practice  unusual  if  not  unknown  in  this 
state,  and  ought  not  to  be  recognized  in  any  case  unless  conveyed  by  an  express 
grant  and  in  clear  and  explicit  terms.    lb, 

4.  Gleason,  being  liable  to  an  accounting,  was  properly  joined  as  a  party  defend- 
ant, and  even  if  not,  it  was  apparent  on  the  bill  itself,  and  the  objection,  if  not  made 
by  demurrer  to  the  bill  or  in  the  answer,  should  be  considered  as  waived  and  as 
coming  too  late  when  made  at  the  hearing.    lb. 

See  Arbitrambnt  and  Award,  3;  Attachment;  Chattel  Mortgaoe;  Hus- 
band AND  Wife,  1—7;  Interest, 2;  Trdstee  Process,  8— 11. 

NEW  TRIAL. 

1.  The  power  of  the  supreme  court  to  grant  new  trials  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  should  be  confined  to  the  court  before 
which  the  case  was  tried.    HiU,  Adm'r,  v.  New  Haven,  501. 

2.  A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the  county  court, 
and  their  decision  upon  it,  whether  right  or  wrong,  cannot  be  revised  on  exceptions. 
But  if  the  court  improperly  reject  evidence  offered  in  support  of  the  motion  this 
would  be  an  error  revisable  on  exceptions.    Sheldon  v.  Perkins,  550. 


NON  COMPLIANCE.    See  Contract,  1, 2. 

NONSUIT.    See  Practice,  5. 

NOTICE.    See  Adtbrsb  Possession,  6,  7;  Aoenct,  2;  Appeal;  Costs,  3. 

OFFSET.    See  Set  Off. 

PARTIES.     See  Account,  5;  Assignment,  5;  Attachment,  2;  Banks,  1,  2; 
Contract,  16;  Executors  and  Administrators,  4;  Mortoaob,  4. 

PARTITION.     See  Dower,  4. 

PARTNERSHIP. 

1.  P.  was  one  of  the  originators,  and  bad  for  several  years  been  an  active  mem- 
ber, and  one  of  the  directors,  of  a  mercantile  association,  called  the  N.  £.  Protective 
Union,  Div.  172.  Finally  he  moved  away  and  ceased  to  do  any  business  with  the 
association,  and  supposed  he  had  ceased  to  be  a  member  of  it,  but  notified  no  one 


INDEX.  705 


of  his  pnrpoee  to  withdraw.  Hdd,  that  as  between  himself  and  the  other  membera 
he  had  not  •ceased  to  be  a  member  of  the  divisioD.  Tmneyet  oL  t.  N.  B.  Projective 
Union,  64. 

S.  Bat  if  he  bad,  still  if  be  was  a  member  when  the  dealing  between  the  plain- 
tiffs and  the  division  began,  and  the  plaintiffs  knew  it,  they  were  entitled  to  treat  him 
as  a  member  nntil  they  were  notified  that  he  had  withdrawn.    Jb, 

8.  The  death  of  a  member  would  not  work  a  dissolntion  of  the  association,  as  It 
was  designed  in  its  organization  to  have  perpetuity.    lb. 

4.  The  pUintlff 's  intestate  and  defendant  entered  into  a  joint  enterprise  for  bay- 
ing stock  on  commission,  under  an  agreement  that  the  intestate's  commissions 
should  be  paid  to  a  firm,  of  which  the  defendant  was  a  member,  in  liquidation  of  a 
debt  that  the  intestate  owed  the  firm.  This  action  was  brought  to  recover  the  in- 
testate's commissi  >ns.  After  his  death  said  firm  presented  their  claim  for  said  debt 
to  the  commissioners  and  tlie  same  was  allowed,  the  firm  giving  no  credit  for  the 
intestate's  commissions  in  the  hands  of  the  defendant.  Held,  that  this  was  a  waiver 
of  the  defendant's  right  to  insist  on  said  agreement  as  a  defence  to  this  action. 
NeweU,  Adm'r,  v.  Humphrey,  255. 

5.  The  plaintiff  is  entitled  to  recover  for  commissions  on  purchases  incomplete 
at  the  intestate's  death,  but  carried  out  subsequently  by  the  defendant,  in  respect 
to  which  the  partners  in  said  enterprise  had  spent  time  and  incurred  expense  prior 
to  the  intestate's  death.    lb, 

6.  Under  an  agreement  between  the  parties  at  dissolution,  that  the  defendant 
should  take  and  collect  the  partnership  demands,  and  pay  to  the  plaintiff  one-half 
the  sum  realized  therefrom,  after  deducting  the  expenses  of  collecting,  the  defendant 
sent  out  his  agent,  H.,  to  collect  the  same,  and  paid  ^im  therefor  two  dollars  per 
day  and  expenses,  the  same  as  he  had  been  paying  him  previously.  Had  H.  con- 
tinued in  the  defendant's  individual  buisiness  while  engaged  In  collecting  these  de- 
mands, his  services  would  have  been  worth  four  dollars  per  day  to  the  defendant. 
Held,  that  the  defendant  should  be  allowed  what  it  cost  him  to  collect  said  demands, 
not  what  profits  he  would  have  gained  by  employing  H.'s  time  in  other  business. 
Porter  v.  Wheeler,  281. 

7.  The  action  of  account  was  the  proper  action  to  settle  and  adjust  the  respectr 
Ive  rights  of  the  parties  in  said  transaction.    lb, 

8.  Thnall  &  Pond  had  been  law  partners  and  as  such  had  been  retained  by  the 
defendant's  intestate  in  certain  suits.  Pond  sold  out  to  the  plaintiff  Smith,  and 
Thrall  and  Smith  formed  a  new  partnership,  but  Smith  did  not  acquire  the  right  to 
be  substituted  for  Pond  as  partner  with  Thrall  in  their  subsequent  services  in  those 
suits  without  the  consent  of  Thrall;  but  the  services  were  rendered  by  the  new  firm 
Thrall  &  Smith,  jointly,  Smith  preparing  and  arguing  the  cases,  and  making  the 
charges  on  the  company  books  as  other  company  business.  This  was  done  with 
the  full  knowledge  of  Thrall  and  the  intestate,  and  without  objection  on  the  part  of 
either.  Held,  that  neither  Thrall  nor  the  intestate's  administrator  can  now  make 
objection  that  the  claim  for  said  services,  is  not  a  joint  daim  of  Thrall  &  Smith. 
ThraQ  &  Smith  v.  Seward,  Adm*r,  573. 

9.  After  the  intestate's  death  Thrall  claimed  these  charges  (being  the  items  in 
dispute)  before  the  commissioners  as  a  several  demand  in  his  favor,  and  Smith  as  a 
partnership  demand.  Thrall's  claim  was  allowed  and  paid,  he  giving  a  release  un- 
der seal  for  the  firm  Thrall  &  Smith,  though  long  after  its  dissolution.  Hdd,  that 
as  the  facts  in  the  case  do  not  show  that  the  payment  to  Thrall  was  a  fhind  on 
Smith,  the  payment  was  valid  and  the  release  binding  npon  t|)e  0rm.   fb^ 

47 


706  INDEX. 


10.  Heldf  that  Smith  was  a  competent  witness  to  testify  on  the  part  of  the  plain- 
tiffs relatiye  to  the  contract  or  understanding;  between  Smith  and  Thrall  as  bearing 
upon  the  qnestion  whether  these  items  were  a  partnership  claim.    lb. 

See  Book  Account,  7;  Account;  Union  Stoke  Association. 
PATENT  RIGHT.    See  Pkomissoky  Note,  3. 

PAUPER. 

1.  The  decision  in  the  case  of  Londonderry  y.  Acton,  3  Yt.  122,  where  it  Is  held 
that  one  is  not  liable  to  be  remored  as  a  panper  while  owning  and  occupying  a  free- 
held  estate,  approved.    Dummerston  v.  Newfane,  9. 

2.  Where  a  wife  has  a  freehold  estate  in  dower,  though  not  assigned,  in  a  piece  of 
land  which  adjoins  the  farm  upon  which  she  liTee  with  her  present  husband,  and 
has  so  lived  since  their  marriage,  and  which  has  been  occupied  and  improved  by 
them  together  in  connection  with  the  said  farm,  and  has  contributed  towards  her 
support,  it  is  Tie/d,  that  she  is  so  far  in  the  actual  possession  and  occupancy  of  said 
land  as  to  be  irremovable  from  it  as  a  pauper;  and  while  she  and  her  husband  con. 
tinue  to  live  together  he  cannot  be  separated  or  removed  fh)m  her  under  an  order  of 
removal,    lb, 

8.  The  certificate  of  the  justices  upon  the  copy  of  an  order  of  removal  of  a  pau- 
per to  be  served  upon  the  overseer  of  the  poor  of  the  town  to  which  the  panper  is 
ordered  to  be  removed,  is  an  indispensable  requisite,  and  a  constituent  part  of  the 
process  to  be  served,  and  without  it  the  statute,  S  Hi  ch.  20,  G.  S.,  is  not  complied 
with.    Sharon  v.  Strafford,  74. 

4.  If  wanting,  the  defect  cannot  be  cured  by  amendment.    lb, 

5.  The  pauper  act  of  1801  held  to  apply  to  minor  children  after  marriage,  though 
not  before,  on  the  ground  that  marriage  emancipates  the  minor.  Shahimie  t. 
HarOand,  52a 

6.  The  defendant's  intestate  for  several  years  received  aid  Oom  the  town  as  she 
needed  it,  in  the  same  manner  as  other  poor  persons,  no  charge  being  made  for 
the  same.  In  1858  she  obtained  a  pension  by  aid  of  an  attorney  employed  by 
the  town  at  her  request.  Prior  to  this  she  frequently  expressed  to  the  overseers 
and  others  who  assisted  her  in  behalf  of  the  town,  a  regret  of  her  Inability  to 
pay  for  the  aid  she  was  receiving,  and,  subsequently,  she  frequently  promised 
them  that  she  would  remunerate  the  town  so  far  as  she  might  be  able,  and  that 
she  wanted  what  was  left  of  the  pension  money  at  her  decease  to  go  to  the 
town.  The  pension  money  was  urawn  each  year  by  the  agents  of  the  town  and 
invested  for  her,  and  no  portion  thereof  was  retained  or  used  by  the  town,  or  by 
the  intestate,  except  the  interest,  which  she  used  for  her  support.  Upon  the 
death  of  the  intestate,  the  town  presented  a  claim  for  the  aid  furnished.  Held, 
that  the  question  whether  the  parties  understood  that  this  support  was  Aimishcd 
under  a  contract  for  repayment,  or  under  statutory  obligation,  was  one  of  fact, 
to  be  found  by  the  auditor  to  whom  the  case  was  referred,  and  the  allowance  or 
disallowance  of  items  determined  how  the  auditor  regarded  the  fact  to  be  in  respect 
to  each.    Benson  v.  Hitchcock,  Adm'r,  567. 

7.  field,  that  her  expressions  of  regret  and  gratitude  created  no  legal  obliga- 
tion on  her  part;  nor  were  her  promises  tp  pay,  under  the  circumstances,  conclu- 
sive.   Jb. 
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PAYMENT.    5mAtta.ohmbnt,3;  Partsbbship,  9;  Promisboby  Notbs,  1,  2. 

PERJURY. 

1.  An  indictment  for  peijnrj  alleged  that  "  Eliza  E.  Carpenter,  on  the  25th  Jane, 
1860,  broaght  a  petition  of  diyorce,  addressed  to  the  supreme  coart  then  next  to  be 
held/'  &C.,  "  setting  forth  in  said  petition/'  &c.,  and  then  states  the  substance 
and  prayer  of  the  petition  for  a  divorce,  alimony  and  the  custody  of  the  child. 
It  then  proceeded  as  follows :  "  whereupon  it  became  necessary  to  take  the  testi- 
mony of  witnesses  in  the  premises/' and  then  states  that  the  respondent  "ap- 
peared before  Henry  N.  Worthen,  a  notary  public,  and  made  his  deposition  as  to 
facts  in  the  premises/'  &c.  Heldf  that  the  indictment  sufficiently  connected  the 
flulse  evidence  with  the  petition,  and  that  the  words  "  brought  a  petition  of  divorce 
to  the  supreme  court,"  or  "petitioned  the  supreme  court,"  sufficiently  averred  the 
pendency  of  the  suit  in  court  to  make  It  a  judicial  proceeding.  Staie  y.  Sleeper  and 
State  V.  Magoon,  122. 

2.  And  the  indictment  also  averred,—"  it  became  and  was  material  to  show 
whether  the  said  Sleeper  was  at  the  house  of  L.  D.  Carpenter  on  the  morning  of  the 
second  of  November,  A.  D.  18^,  and  whether  he  then  had  a  conversation  with  said 
Carpenter,  in  the  presence  of  certain  other  persons,"  and  then  proceeded  to  allege 
that  the  respondent  "falsely,  corruptly  and  wilfully"  swore  "that  on  the  morn- 
ing of  Nov.  2d,  1859,  he  stopped  at  said  Carpenter's  house  and  had  conversation 
with  Carpenter  in  the  presence  of  one  Magoon  and  the  said  Eliza  £.  Carpenter," 
&c.  Hdd,  that  it  was  sufficiently  alleged  that  this  evidence  was  material.  It  need 
not  appear  in  addition  how  it  was  material.    lb, 

3.  The  allegation  that  the  respondent  "  falsely,  corruptly  and  wilfully  "  swore  is 
sufficient  without  the  word  "  knowingly."    lb. 

PLEADING. 

1.  A  plea  by  the  town  that  the  money  which  the  plaintiff  is  seeking  to  recover, 
was  collected  of  him  by  the  constable,  named,  upon  a  rate  bill  and  warrant  duly 
issued,  &c.,  would  not  give  the  county  court  appellate  jurisdiction,  where  it  did  not 
exist  upon  other  ground.    May  v.  Jamaica,  23. 

2.  In  this  state  it  is  not  only  necessary  to  demur  specially  to  the  defect  of  du- 
plicity, but  the  particular  in  which  the  duplicity  is  claimed  to  exist  must  be  set  out 
Carpenter  v.  McClure,  127. 

3.  Where  a  declaration  alleged  that  a  horse  was  warranted  sound  except  as  to  a 
specified  defect,  and  did  not  allege  that  the  effects  of  this  defect  were  other  than 
and  beyond  what  was  obvious,  and  operated  as  a  breach  of  the  warranty,  it  was 
hdd,  that  the  plaintiff  could  not  recover  under  such  declaration  for  any  unsoundness 
caused  by  said  defect.    Morrill  v.  Bemis,  155. 

4.  If  a  count  in  trover  against  a  carrier  sets  forth  the  business  of  the  defendant^ 
and  his  negligence  and  the  loss  thereby,  it  will  be  sufficient  without  setting  forth 
his  duty  as  carrier.     Wright  v.  McKee,  161. 

6.  Where  a  writ  is  defective  in  not  being  signed  by  a  public  officer— a  justice  of 
the  peace  or  clerk  of  the  court— and  the  defendant  appears  and  pleads  to  the  merits, 
and  makes  no  objection  upon  the  ground  that  he  was  not  duly  summoned,  he 
waives  this  ground  of  objection.  Objection  for  such  defect  must  be  presented  at 
the  first  opportunity.    Huntley  v.  Henry  et  al,,  165. 
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6.  Where  the  declaration  in  an  action  for  damages,  under  i^  15, 16, 17,  ch.  58, 
6.  S.,  alleged  the  time  of  the  decease  of  the  party,  which  was  within  two  years  be- 
fore the  commencement  of  the  action,  without  specifically  alleging  that  it  was 
within  two  years  before  the  action  was  commenced,  it  was  held,  snflScient  after  ver- 
dict.   Hill,  Adm'r,  v.  New  Haven,  SOU 

7.  Where  a  plea  is  filed  in  the  justice  court  and  an  appeal  taken,  the  defendant 
may,  but  need  not,  file  a  new  plea  in  the  county  court.  Whiiiaker  t.  Perry  et  oL, 
631. 

8.  A  plea  in  abatement,  defective  in  form  as  such,  may  be  sufficient  as  a  mo- 
tion to  dismiss  for  want  of  a  recognizance  for  costs.  The  plea  in  this  caae  so 
held.    lb. 

See  AccouMT,  J,  2,  6;  Assionxent,  4, 5;  Cbahcbrt,  1,2;  Contract,  7;  Costs, 
1;  £x£CUTOB8  AND  Adximistbatobs,  4,  5;  Husband  and  Wife,  8;  Mobt- 
OAOB,  4;  FABTNBBSBir,  1, 7;  Paupbr,  8,4;  Pebjubt,  1—3;  Pbactice,  1,  2; 
Fboxibsobt  Notes,  6,  7;  Towns,  6;  Tboter,  4;  Tbubtbx  Pbocesb,  16, 17; 
USDBT,  1—3. 

POWEE  OF  SALE.    See  Mobtoage,  3. 


PRACTICE. 

1.  U"  a  party  claims  that  an  error  has  been  committed  upon  the  trial,  against  his 
legal  rights,  he  must  make  it  appear  affirmatively  upon  the  record.  Beard  v.  Jftor- 
phy,  99. 

2.  An  action  in  a  case  of  open  damages  is  considered  as  still  pending  after  the 
entry  of  a  default  until  the  assessment  of  damages;  and  if  the  defendant  dies  be- 
fore the  assessment,  and  commissioners  are  appointed,  the  case  will  be  subject  to 
discontinuance  under  the  provisions  of  h  16,  ch.  53,  6.  S.  Sheldon  v.  Shddon  ^ 
Tr,,  152. 

3.  Exceptions  to  a  charge  must  be  taken,  if  at  all,  at  the  dose  of  the  charge,  and 
before  the  jury  retire  flrom  the  jury  box.    State  v.  Clark,  471. 

4.  It  is  not  the  duty  of  the  court  to  instruct  the  jury  that  they  must  not  hold  the 
law  to  be  more  unfavorable  to  the  respondent  than  the  court  charged.    lb. 

5.  AH  applications  for  relief  against  defaults  or  nonsuits  in  the  county  court  must 
be  made  in  the  county  court  which  ordered  them.    Montgomery  v.  Vinton,  514. 

^^Appbal,  1;  Chancbrt,  1,  3;  Contbact,  9;  Hiqhwats,  1;  Mobtoagb,  4; 
;New  Tbial;  Pleading,  5;  Rbfebee,  1;  Tbubtbe  Pbocssb,  L 

S       PRESCRIPTION.    5!ee  Adtebab  P08SB88IOK. 


PRESUMPTION.    iS^Lottbbt. 


PRINCIPAL  AND  AGENT.    See  Agbnct. 
PRINCIPAL  AND  SURETT.    See  Pboxi8BObt  Notes,  4-6. 
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PRIVATE  SCHOOL.    See  Schools. 

PROBATE  COURT.     See  Appeal,  1. 

PROCESS.    See  Tbustbe  Procbbb,  1,  7 ;  Paufbe,  3. 

PROMISSORY  NOTES, 

1.  The  plaintiff's  evidence  tended  to  prove  that,  upon  the  defendant's  request  the 
plaintiff'  received  of  the  defendant  two  notes  against  the  defendant's  son,  and 
$100.  to  be  paid  to  a  creditor  of  the  defendant's  son,  and  gave  his  note  to  the 
defendant  for  the  amount  of  the  two  notes  and  the  $100.,  after  deductinf?  $30. 
which  the  defendant  owed  the  plaintiff  for  a  colt;  that  this  was  done  upon  the 
repeated  assurance  of  the  defendant  that  the  plaintiff  should  not  lose  by  the 
transaction ;  that  the  defendant  promised  the  plaintiff  not  to  call  on  him  for  pay- 
ment until  he  should  have  collected  It  of  the  son ;  that  the  plaintiff  made  a  small 
payment  on  said  note,  and  then  took  it  up  by  givinip  a  new  note  for  the  balance 
payable  on  demand;  that  the  defendant  transferred  the  new  note  to  R.  who  called 
on  the  plaintiff  for  payment,  and  he  paid  the  amount  without  attempting  to  defend 
against  it.  fleU,  that  the  plaintiff's  evidence  did  not  show  a  case  of  voluntary 
payment  of  a  note  legally  invalid  for  want  of  consideration.    Taggart  v.  Bice,  47. 

2.  Instead  of  the  plaintiff's  evidence  makmg  a  case  of  no  consideration  in  the 
note,  it  was  a  case  of  an  independent  counter-claim  on  the  part  of  the  plaintiff 
against  the  defendant,  and  as  such  the  plaintiff  was  not  bound  to  set  it  up  in  defence, 
or  lose  it.    Ih. 

3.  The  utter  worthlessness  of  a  patent  right  on  account  of  a  defect  in  the  princi- 
ple of  its  construction,  will  conititute  a  Hill  defence  to  a  note  given  for  the  purchase 
price,  between  the  original  parties  thereto,  notwlthsundlng  the  patent  may  have 
been  legal.    Chugh  v,  Patrick,  421. 

4.  It  is  no  defence  for  a  surety  upon  a  note  that  the  principal  got  it  dlscoiinted 
by  a  different  party  fh>m  the  one  agreed  upon  with  the  surety.  Briggs  v.  Boyd, 
^04. 

5.  The  plaintiff  and  defendant  signed  the  note  in  question  as  sureties  with  the 
principal,  R.,  payable  to  H.,  or  order,  and  knowing  that  H.  was  only  to  indorse 
it,  not  to  sign  it  with  them.  Hdd,  that  H.  was  not  subject  to  contribution  as  a 
aurety.    lb, 

6.  If  a  surety  has  no  notice  of  a  suit  against  a  co-surety,  he  is  not  bound  by  the 
Judgment;  and  may  therefore  show  in  a  suit  against  himself  by  the  co-surety  for 
contribution,  any  legal  defence  which  he  might  have  pleaded  in  bar  of  a  suit  upon 
the  note.    lb. 

7.  But  he  cannot  set  up  a  partial  failure  of  consideration,  not  subject  to  com- 
putation, between  the  original  parties  as  a  defence  pro  tanto.    Ih. 

S.  A  surety  may  recover  in  a  suit  against  a  co-sm«ty  for  contribution  a  propor- 
tionate share  of  the  taxable  costs  which  be  had  to  pay  in  the  suijt  upon  the  not9 
against  himself,  both  being  equally  in  fault  in  not  paying  the  note.  .75. 

■  -»• 
See  CoNTSACT,  6;   Homestead,  3;   Husband  and  Wife,  13;  LimTATiov?, 
Statute  op,  3, 6, 7;  Tbovbr,  2, 3;  Trustee  Pbocbbs,  4;  Usubt,  1, 5,  7. 

PRUDENTIAL  COMMITTEE.    See  School  District,  7, 8,  9;  Schools,  1. 
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RAILROAD. 

1.  The  statute,  §  55,  ch.  28,  6.  S.,  reqairing  the  bell  on  locomotive  engines  to  be 
rang  or  the  whistle  blown  for  a  certain  distance  at  crossings,  imposes  a  duty  on 
railroad  companies,  not  only  in  reference  to  persons  approaching  or  in  the  act  of 
passing  the  crossing,  but  in  reference  to  all  persons  who,  being  lawfully  at  or  in 
the  vicinity  of  the  crossing,  may  be  subjected  to  accident  and  injury  by  the  passing 
train.     Wakefidd  v.  Conn.  ^  Pass,  B.  R.  B.  Co.,  330. 

2.  There  might  be  cases  where  the  company  would  be  excused  Arom  complying 
with  the  statute,  but  in  case  of  injury  by  reason  of  such  omission,  the  company 
must  show  that  it  was  reasonable  and  prudent.    lb, 

RAMS. 

1.  In  an  action  to  recover  the  penalty  under  the  statute  i  6,  ch.  104,  G.  S.,  pro- 
viding for  the  restraint  of  rams,  evidence  in  respect  to  the  character  of  the  fence 
through  which  the  ram  escaped,  or  between  the  land  where  the  ram  was  pastured 
and  the  land  to  which  he  escaped,  is  not  admissible.    Town  v.  Lamphirt,  52. 

2.  The  owner  or  keeper  of  a  ram  is  bound  to  restrain  him  at  all  events,  during 
the  season  prescribed,  and  can  not  rely  for  a  defence  upon  the  promise  of  an  adjoin- 
ing owner  to  keep  up  a  legal  fence.    lb, 

3.  When  two  or  more  rams  owned  by  different  persons  escape  together,  to  the 
sheep  of  another,  the  owner  of  each  Is  liable  to  a  penalty  for  the  escape  of  his  own 
ram,  and  the  payment  by  one  of  the  penalty  that  he  is  subject  to,  for  the  escape  of 
his  ram,  is  no  discharge  of  the  liability  of  the  others.    lb, 

4.  The  plaintiff's  wife  was  a  competent  witness  in  this  case  on  the  ground  of 
being  an  agent  for  her  husband.    lb, 

RECEIPT. 

1.  Receipts  not  under  seal  are  always  open  to  explanation  and  even  to  contra- 
diction by  parol  evidence.  They  are  not  contracts,  so  as  to  be  the  exclusive  eYi- 
deuce  of  the  intention  of  the  parties.    HiU  v.  Slocum,  524. 

See  Intekest,  1 ;  Rbceiftor. 

RECEIPTOR. 

1.  There  is  no  duty  cast  upon  the  receiptor  of  property  attached  to  return  it, 
and  no  cause  of  action  arises  against  him  on  his  receipt,  until  a  demand  is  made 
for  the  property,  which  must  be  within  the  life  of  the  execution.  Carpenter  v. 
Estate  of  SneU,  255. 

^x.  Where  no  demand  is  made  upon  the  receiptor  in  his  lifetime,  it  most  be  made 
upon  his  persona]  representative  before  the  cause  of  action  can  be  considered  as 
perfected  against  his  estate.    lb. 

3.  An  application  to  the  administrator  to  consent  to  an  opening  of  the  commis- 
sion so  that  a  claim  upon  a  receipt  for  property  attached,  made  by  the  intestate, 
could  be  presented,  is  not  equivalent  to  a  demand  of  the  property.    lb, 

RECOGNIZANCE.    See  Fokoidlb  Entbt  and  Dbtainbr;  Pleading,  & 
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RECORD.    jS^  Execution,  1;  Judoxent,  1,  2;  Towns,  1. 

REFEREE. 

1.  Where  parties  present  to  the  coart  an  agreed  statement  of  facts,  a  referee  can 
only  find  such  facts  as  are  the  legal  resnit  of  the  facts  agreed  upon,  or  as  are  nat- 
urally and  legally  deducible  fh>m  them.    Meech  ▼.  Est.  of  Meech,  414, 

RELEASE.    See  Pastnerbhip,  9. 

RENTS  AND  PROFITS.     See  Doweb,  3,  4. 

RESIDENCE.     See  Evidence,  7,  8. 

REVENUE  STAMP.    See  Stamp,  1. 

SALE.    See  Aoekct,  2;  Moetoaoe,  2;  Sheripf's  Sale,  1,  2. 

SCHOOL  DISTRICT. 

1.  An  article  in  the  warning  of  a  town  meeting  as  follows:  " To  see  if  the  town 
will  make  alterations  in  school  districts  when  met,"  Add  sufficient  to  warrant  the 
conBideratfon  by  the  town  in  town  meeting  of  any  proposed  changes  in  the  limits  of 
existing  school  districts.    Oiitl  v.  Chase,  196. 

2.  It  seems,  that  all  property  subject  to  taxation  should,  for  school  district  pur- 
poses, be  assessed  and  set  in  the  list  of  the  district  within  which  it  had  its  situs  at 
the  time  with  reference  to  which  the  ai^scssmctit  should  be  made,  and  not  else^ 
where.    lb. 

3.  A  vote  of  the  town  to  set  off  the  plaintiff's  farm  upon  which  he  resides  fVom 
one  school  district  to  another,  no  time  of  severance  and  annexation  being  specified, 
would  take  effect  fVom  its  passage.    16. 

4.  But  the  property  represented  by  the  plaintiff's  list,  being  a  part  of  the  basis 
of  uxation  in  the  former  district,  would  be  subject  to  all  school  district  taxes  le- 
gally voted  or  assessed  upon  it  previously  In  that  district.    Ih. 

5.  Where  the  vote  to  set  off  said  form  was  passed  May  12th,  1860,  it  should.  In 
the  list  of  that  year  have  been  designated  as  belonging  to  the  former  district  for 
taxation  purposes.    J&. 

6.  But  an  error  of  the  listers  in  setting  it  to  the  latter  district  would  not  be  con- 
clusive of  the  plaintiff's,  or  the  district's  right,  if  the  town  records  furnished  the 
necessary  means  of  correcting  it.    lb. 

7.  It  had  been  the  custom  of  a  school  district  to  apportion  the  wood  for  the 
school  to  the  scholars,  and  to  sell  the  right  of  ftirnlshing  the  deficiency,  If  any, 
to  the  lowest  bidder.  Heid,  that  this  custom  was  not  binding  upon  the  prudential 
committee,  and  that  he  might  furnish  the  deficiency  himself  and  charge  the  price 
to  the  district.    Norton  v.  School  District,  .1^1. 

8.  But  having  f\imished  the  wood,  he  would  have  no  right  to  assess  the  amount 
upon  the  scholars,  or  the  district,  withont  a  vote  of  the  district  authorizing  \i\m  to 
do  so.    lb. 
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9.  Hdd,  that  the  pradential  committee  mif^bt  corapromiae  and  pay  a  daim  for  a 
couple  of  blackboards  which  the  plaintiff  had  allowed  the  district  to  nae  ontil  one 
of  them  was  worn  oat.    Ib» 

SCHOOLS. 

1.  If  a  pradential  committee  a«:ree  to  let  a  party  have  the  district  school  house 
for  a  private  school  darinj?  a  vacation  of  the  asnal  district  school,  and  the  party 
act  upon  the  agreement,  the  committee  cannot  rovolce  it,  without  cause,  nor  can  he 
allege  his  want  of  legal  authority  to  make  it  in  an  action  of  trespass  against  him 
fbr  forcibly  preventing  the  party  ft'om  contiuing  his  school  daring  the  period  agreed 
upon.    RusmU  v.  VcddSf  497. 

SET-OFF.    iSlee  Aqbbct,  2;  Execdtosb  a^d  Ai>Miiri8TRAToitB,  4,  5. 


SHERIEF. 

1.  If  a  sheriff  serving  process  charge  and  receive  f^s  fbr  services  not  enume- 
rated fn  the  statute,  in  good  faith  and  with  no  Intent  to  violate  the  law,  he  is  not 
liable  to  the  penalty  imposed  by  statute,  §  17,  cb.  125,  G.  S.,  for  taking  illegal  fees. 
Hapnes  v.  HaU,  20. 

2.  The  sheriff,  but  not  the  deputy  is  liable  for  the  loss  of  property  attached  by 
the  deputy,  and  left  in  an  unsafe  and  unsuitable  place,  whence  it  was  stolen.  Buck 
V.  Ashley,  475. 

3.  The  deputy  is  not  liable  for  a  mere  non  feasance,    Ih. 

4.  The  property  being  stolen,  and  so  beyond  the  control  of  the  deputy,  his  re- 
fusal to  deliver  it  to  the  party  entitled  to  it  when  demanded,  was  neither  a  convei^ 
sion  nor  evidence  of  conversion.    lb. 

See  LoTTERT,  I. 

SHERIFF'S  SALE. 

1.  The  plaintiff's  property  was  attached,  and,  at  the  request  of  the  attaching 
creditor,  sold  under  the  provisions  of  §  41,  ch.  33,  G.  S.,  but  the  officer  did  not  give 
the  plaintiff  written  notice  of  the  application.  Hdd,  that  the  sale  was  illegal  al- 
though the  plaintiff  had  verbal  notice  and  was  present  at  the  appraisal  and  sale, 
and  did  not  object.     Walker  v.  Wilmarth,  289. 

2.  Where  an  officer  attaches  and  holds  property  lawfully,  but  sells  it  illegally,  it 
having  deteriorated  without  his  fault,  in  an  action  on  the  case  ho  is  liable  only  fbr 
its  value  at  the  time  of  the  sale.    lb. 


SOLDIERS'  VOTING  ACT,  CONSTRUCTION  OF.    See  Appendix,  665. 


STAMP. 

1.    Xo  United  States  revenue  stamp  is  required  upon  an  award  of  art>itraton  in 
order  to  n^^l^  |t  valid.    Cdley  v.  Omy,  136. 
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SrATUTE.  See  Account,  5;  Book  Account,  6—9;  Contingent  Claim,  1; 
Costs,  1,  2;  Dowbr,  1;  Evidbncb,  10, 11;  Husband  and  Wipe,  7, 10;  Intox- 
icating LiQUOK,  4,  5;  Lihitations,  Statotb  op,  1,  2,  5;  Paupbb,  3,  5; 
Pleading,  6;  Practice,  2;  Railroad,  1,  2;  Rams,  1;  Shbbipp,  1;  Soldibbs' 
Voting  Act;  Taxes,  3;  Usury,  4, 6. 

STATUTE  OF  FRAUDS.    See  Frauim,  Statute  op. 

SUPREME  COURT. 

1.  Where  the  county  coart  has  rendered  Judgment  on  an  auditor's  report,  the  su- 
preme court  will  not  presume  that  the  countj  court  found  anj  facts  besides  those 
reported,  except  such  as  are  fairly  to  be  inferred  fh>m  the  report  itself,  as  decided 
la  PraU  t.  Page  et  al.,  32  Yt.  13.    Corliss  et  al.  y.  Putnam,  119. 

See  Jurisdiction,  1. 

SURFACE  WATER.    See  Wateb  Powbb  and  Water  Rights,  1. 

TAXES. 

1.  Where  a  collector  levied  a  tax  on  the  land  of  H. ,  prior  to  1855,  without  levy- 
ing  on  his  body,  (the  Uw  then  in  force  requirlnfi;  the  collector  to  levy  on  the  body 
before  resorting  to  a  sale  of  the  land,)  and  testified  in  justification  of  the  levy  that 
H.,  prior  thereto,  had  left  the  state  with  the  apparent  purpose  of  remaining  abroad 
permanently,  and  that  the  collector  made  diligent  inquiry  and  could  not  find  that 
he  had  ever  returned  to  Vermont,  before  he  resorted  to  a  levy  on  the  land,  it  was 
held,  that  to  rebut  this  proof  evidence  was  admissible  to  show  that  the  collector 
was  informed  and  knew  that  U.  lived  in  the  state  when  he  levied  on  the  land,  the 
question  being  whether  the  collector  might  with  due  diligence  have  arrested  H.  for 
the  taxes.    HtUdUns  et  cU.  v.  Moody,  313. 

2.  Property  consisting  of  several  buildings  connected  together  may  be  set  in  the 
grand  list  together  under  an  appropriate  name,  or  may  be  divided  up,  giving  the 
value  of  each  building  by  itself.    Canal  Co.  v.  Boddngham,  622. 

3.  The  statute,  S  20,  ch.  83,  G.  S.,  providing  that  the  listers  shall  set  in  the  list  of 
each  taxable  person  the  quantity  of  real  estate  owned  or  occupied  by  him,  has  ref- 
erence to  farms  and  agricultural  lands,  not  to  small  parcels  used  for  buildings, 
where  the  value  depends  on  mere  location  and  business;  but  if  not  so  set  in  the 
list  in  either  case,  it  does  not  render  the  list  void,  or  give  the  owner  any  action 
against  the  listers,  or  the  town,  without  showing  that  the  neglect  has  worked 
him  some  loss  or  injury.    lb. 

4.  When  a  water  power  is  applied  to  a  mill  or  fitctory,  it  should  be  taxed  with 
and  as  a  part  of  it,  and  when  unimproved,  it  should  be  taxed  with  the  land  to 
which  it  belongs,  if  its  existence  adds  to  the  value  of  the  property.    i5. 

See  Kvidbngb,  9;  Pleading,  1;  School  Distict,  2—5. 

TOWN  MEETING.    See  Towns,  1. 

TOWN  OFFICERS.    See  TpWNS,  2-5, 
48 
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TOWNS. 

1.  A  record  of  the  warning  of  a  town  ineetlnfi:  and  of  the  proceedings  of  the 
meeting  held  agreeably  thereto,  \b  sufflcient  prima  facie  to  show  that  the  waroiDg 
was  in  fact  posted  np  as  required  by  law.    Lemington  t.  BlodgeU,  210. 

2.  The  law  does  not  require  selectmen  to  be  sworn.    lb, 

3.  Farol  evidence  is  admissible,  in  behalf  of  the  town  to  show  that  the  select- 
men elected,  acted  as  sach  danng  the  year.    lb. 

4.  The  official  certificate  of  the  town  clerk  is  prima  facie  authentic,  and  papers 
certified  by  him  are  admissible  in  evidence  without  other  proof  that  he  was  either 
elected  to  the  office,  or  sworn.    lb, 

5.  The  tact  that  the  selectmen  became  personally  liable  for  Uqaors  porehaaed  bj 
them  in  behalf  of  the  town  for  their  town  agency,  and  which  were  tniiked  ofver  to 
the  agent,  does  not  rebut  the  presumption  that  the  liqnors  became  the  property  of 
the  town.    16. 

6.  Assumpsit  in  the  general  counts  is  the  appropriate  form  of  action  for  a  town, 
as  well  as  an  individual,  to  recover  for  money  which  the  defendant  improperly 
withholds.    Lemington  v.  BlodgeU,  215. 

7.  Money  received  by  the  town  liquor  agent  for  the  liquors  legally  soli  by  him 
as  such  agent,  is  presumed  to  be  the  money  of  the  town.    lb, 

8.  The  fact  that  the  agent,  by  agreement. with  the  selectmen,  advanced  the 
money  for  the  purchase  of  the  liquors  at  a  specified  rate  of  interest,  would  not  re- 
but that  presumption.    lb, 

See  Husband  and  Wifb,  8;  Pleading,  1;  School  Dibtkict,  1—8. 

TRESPASS.    See  Book  Account,  1,  2;  Ck>8TB,  2;  Schools,  1. 

,,*-'''   "    p\  TROVER. 

^         ."*•''         \^ 
^  ^    1.    TyX^r^  t{l^  is  no  claim  to  borrowed  property,  and  no  objection  to  the 
'{  own^i^  taking  itla  mere  refttsal  to  return  it  on  demand  to  the  place  whence  it  was 

I    .  ^'         taBte  accordM^  td  the  agreement  when  borrowed,  is  no  conversion.    Farrar  v. 

2.  rliKiplajmift  gave  the  note  in  question  for  accommodation  to  the  defendant. 
If h>i  ^as  to  |£y  and  take  care  of  it,  and  save  the  plaintiff  flrom  liability  upon  it. 
i^e  djjplMimt  paid  and  took  up  the  note  after  having  used  It  for  the  purpose  de- 
,  and  then  claimed  to  hold  it  as  a  valid  instrument  still  in  force  against  the 
plaintiff,  and  refhsed  to  give  it  up  on  demand.  Held,  that  in  the  character  thus  as- 
sumed for  the  note  by  the  defendant,  the  plaintiff  had  a  right  to  it  and  might  main- 
tain trover  for  it.    Park  v.  McDaniels,  594. 

8.  The  defendant  could  not,  by  giving  up  the  note  after  this  suit  had  been 
brought,  defeat  rights  and  avoid  liabilities  which  existed  at  the  time  of  bringing 
the  suit.    lb, 

4.  The  plaintiff  might  also  recover  in  the  same  action,  under  special  averments, 
for  the  actual  damages  which  he  sustained  as  a  result  of  the  defendant's  oondiict» 
(exclusive  of  the  expenses  of  this  suit,  beyond  the  taxable  costs,  which  could  not 
be  embraced  as  such  damages  and  recovered  in  this  action;)  and  in  the  abeence  of 
luch  averments,  the  cas^  fiaring  been  referred,  it  is  h^ld  that  said  damages  may  bd 
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allowed  the  same  as  though  a  special  eoant  in  case  had  been  inserted  in,  or  added 
by  amendment  to,  the  declaration.    lb. 

See  LoTTEET,  1;  Plbadxito,  4;  Sheriff,  4. 

TRUSTEE  PROCESS. 

1.  A  jndf^ent  in  a  trustee  suit  in  favor  of  a  claimant  does  not  determine  what, 
if  anything,  is  due  the  claimant  from  the  trustee;  but  when  the  judj;ment  is  ren- 
dered the  trustee  is  discharged,  and  the  claimant  is  left  to  pursue  his  remedy 
against,  him  the  same  as  though  no  trustee  suit  had  ever  been  brought,  and  the 
trustee  has  the  same  right  to  defend.    Carpenter  ▼.  McClure,  127. 

2.  It  is  not  in  all  cases  necessary  for  the  report  of  a  commissioner  in  trustee  pro- 
cess to  show  in  terms  that  the  sale  was  fraudulent ;  such  facts  may  be  found  as  to 
enable  the  court  to  say  as  matter  of  law  that  the  sale  was  fraudulent  and  void. 
Stevens  v.  Kirk  and  TYs,  204. 

3.  Where  a  grantee  executes  a  bond  giving  the  grantor  the  right  to  redeem 
the  land  purchased,  and  subsequently  makes  an  exchange  of  this  for  other  land 
with  the  consent  of  the  grantor,  and  the  understanding  that  the  right  of  redemp- 
tion is  still  to  continue  in  the  land  received  in  exchange  the  same  as  before,  it  is 
hddf  that  if  the  grantee  is  trusteed  by  a  creditor  of  the  grantor,  the  land  received 
in  exchange  will  stand  in  the  same  condition  so  far  as  the  trustee  process  is  con- 
cerned as  the  land  deeded  in  exchange  stood  while  the  trustee  held  it.    lb. 

4.  The  grantee  would  not  be  liable  as  trustee  of  his  grantor  for  a  note  not  ool- 
leeted  which  he  received  in  the  exchange  of  lands  ja  the  difference  in  value.    16. 

5.  The  facts  found  by  the  commissioner  are  not  sufficient  to  authorize  the  court 
to  pronounce  the  sale  by  the  defendant  to  the  trustees  fraudulent  and  void  as  to  the 
creditors  of  the  defendant,    lb. 

6.  The  alleged  trustees  had  taken  bills  of  sale  of  certain  property  from  the  prin- 
cipal debtors,  to  secure  them  for  debts  which  the  principal  debtors  owed  the  trnstf^es, 
and  for  liabilities  the  trustees  had  incurred  in  their  behalf;  but  in  lieu  of  these 
bills  of  sale,  and  for  better  security,  the  trustees  took  a  deed  of  the  principal  debt- 
ors'real  and  personal  property,  conditioned  to  be  void  if  the. said  indebtedness 
should  be  paid  and  the  trustees  indemnified  for  their  liabilities.  Tlie' t^tistees  were 
to  take  full  possession  and  control  of  the  property,  collect  back  accounts  and  de^ 
mands,  all  of  which  were  sold  to  the  trustees  and  included  in  the  conveyance,  con^ 
vert  the  personal  property  Into  money  and  pay  off  said  indebtedness  and  liquidate 
said  liabilities,  and  were  to  have  the  use  and  occupancy  of  all  the  real  estate,  and 
fixtures  for  the  purpose  of  completing  jobs  on  hand,  &c.  Betd,  that  this  was  not 
an  assignment  within  the  meaning  of  the  statute,  and  therefore  not  rendered  void 
by  reason  of  non-compllanoe  with  its  requirements.    McGregor  v.  Chase  et  al.  and 

7.  There  may  be  a  transfer  to  a  party  to  secure  a  liability  incurred  by  him  for 
the  assignor  or  graator,  as  well  as  to  secure  a  debt  due  fh>m  the  latter  to  the 
former.    lb. 

8.  The  instrument  in  this  case  Is  a  mortgage,  and  the  power  of  sale  contained 
tiierein  does  not  essentially  change  its  character*    lb. 

9.  Nor  does  tiie  provision  that  the  mortgagees  an  to  have  possesaion  have  that 
effect.    Jib. 
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10.  Nor  woald  a  sabseqoent  chanf^e  in  tbe  mansgement  of  the  property  flrom 
what  was  desij^ned,  for  the  purpose  of  realizing  more  Arom  it,  render  the  deed  void 
under  the  statute  relating  to  assignments.    lb. 

11.  The  deed  was  valid  as  to  the  creditors  of  the  principal  debtors,  and  tbe  mort- 
gagees could  not  be  held  as  trustees  either  for  moneys  in  their  bunds  or  that  came 
to  them,  or  for  the  property  in  their  hands  under  the  assignment,  until  their  debts 
against  the  principal  debtors  were  paid.    lb. 

12.  In  order  for  the  creditors  to  get  the  surplus,  if  any,  in  the  hands  of  the 
trustees,  they  must  redeem  the  property  by  paying  the  lien  of  the  trustees.    lb. 

13.  If  one  of  the  trustees  owed  the  principal  debtors  on  book  account  at  the 
time  the  deed  was  made,  the  same  having  been  transferred  to  the  trustees  in  the 
deed,  they  will  hold  it  like  other  accounu  until  the  lien  is  discharged.    lb. 

14.  A  joint  debt  cannot  be  the  subject  of  trustee  process  in  a  snit  against  one  of 
the  parties  alone  to  whom  the  debt  is  due;  and  a  claimant  whose  claim  Is  not  yalid 
may  properly  raise  this  objection  to  the  trustees  being  holden.  Fairchild  v.  Lamp- 
son  and  Tr.,  407. 

15.  C.  at  the  request  of  J.  received  and  invested  J.'s  bounty  money  and  other 
pay  due  to  him  as  a  soldier  in  the  United  States  military  service,  mingled  the  money 
with  his  own  and  took  the  securities  therefor  in  his  own  name.  Hdd,  that  C  is 
accountable  only  as  J.'s  agent  and  trustee;  that  the  money  so  invested  by  C.  Is  not 
subject  to  attachment  in  his  hands  by  trustee  process.  FuUer  t.  Jewtlt  and 
2V.,  473. 

16.  In  an  action  ex  delicto  the  writ,  after  the  declaration,  proceeded  in  the  usual 
form  of  a  summons  to  a  trustee  named,  and  was  served  on  the  defendant  as  an  at- 
tachment, but  no  service  was  made,  or  attempted  to  be  made,  on  tbe  trustee.  Held, 
that  the  addition  of  the  trustee  part  was  no  sufficient  ground  for  a  dismissal  of 
the  suit,  that  part  of  the  writ  being  regarded  as  mere  surplusage.  Graces  v.  Seocf" 
er»,  651. 

17.  A  suit  is  not  regarded  as  "commenced  by  trustee  process."  unless  that  pro- 
cess is  used  to  bring  the  trustee  into  court  as  a  party  to  the  suit.    lb. 

See  HOXEBTBAD,  1. 

UNION  STORE  ASSOCIATION. 

1.  Evidence  of  the  custom  of  doing  business  in  a  union  store  association,  whose 
constitution  and  all  rights  and  duties  under  it  stand  wholly  upon  agreement  and 
consent,  and  not  at  all  upon  law  or  acts  of  incorporation,  is  admissible  to  show 
consent  to  or  acquiescence  in  a  practical  and  actual  modification  or  change  of  their 
by4aws.    lb.    Henry  et  al.  v.  Jackson  et  a/.,  431. 

2.  The  directors  of  such  an  association  should  not  be  held  to  a  strict  perform- 
ance of  all  the  duties  prescribed  for  them  in  the  by-laws,  as  in  case  of  trustees  or  di- 
rectors of  a  private  corporation,  when  it  appears  that  those  duties  were  mainly 
transferred  by  the  association  to  an  agent,  and  the  members  thereof  knew  how 
the  business  was  being  managed,  and  of  the  deviations  from  the  Ly-laws,  and 
acquiesced  in  the  same.    P). 

3.  The  directors  could  not  be  held  responsible  for  bad  debts  occasioned  by  al- 
lowing the  agent  to  sell  on  credit;  nor  for  depreciation  of  stock;  nor  for  error  in 
estimates  of  current  expenses;  nor  for  fixing  the  prices  of  goods  too  low  to  pay 
current  expenses,  this  subject  having  been  discussed  in  the  meetings  of  the  dl- 
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vision,  and  all  members  kaving  shared  in  proportion  to  their  purchases  in  the 
advantage  of  baying  cheap.    lb. 

4.  In  assessing  the  losses  upon  members,  those  who  left  the  state  before  the  busi- 
ness of  the  division  was  closed,  and  are  now  beyond  the  reach  of  process,  should  be 
left  ont  of  the  computation.    lb. 

See  Pabti^brship,  1—3. 
UNITED  STATES  REVENUE  STAMP.    See  Stamp,  1. 

USURY. 

1.  The  plaintiff,  on  the  Ist  of  April,  1856,  purchased  of  the  defendant  and  his 
wife  the  interest  of  the  defendant's  wife  in  the  estate  of  her  deceased  father  for 
$250.;  the  plaintiff  thereupon  executed  to  the  defendant's  wife  a  note  for  that  sum 
payable  on  or  before  ten  years  from  its  date  without  interest,  and  also  executed  ten 
other  notes  for  S20.  each,  payable  one  yearly  during  that  period  without  interest, 
and  the  defendant  and  his  wife  executed  an  agreement  under  seal  to  deed  said  inter- 
est in  said  estate  to  the  plaintiff  when  he  should  pay  said  note  of  8250.,  and  also 
to  give  up  to  him  all  of  said  twenty  dollar  notes  which  should  remain  unpaid  at 
the  time  he  should  pay  said  note  of  S250.,  and  this  agreemeut  stated  that  the  con- 
sideration of  the  note  of  S250.  was  "  the  sum  which  the  plaintiff  was  to  pay  for  the 
■aid  farm."  The  plaintiff  paid  to  the  defendant  one  of  the  twenty  dollar  notes 
yearly  for  six  years,  and  on  the  29th  of  August,  1862,  paid  him  said  note  of  $250. 
and  so  much  of  the  seventh  twenty  dollar  note  as  was  in  proportion  to  the  year  it 
was  covering.  Beldf  that  this  transaction  was  not  upon  its  foce  usurious.  Jackaan 
V.  Kirhp,  44a 

2.  Heldf  that  parol  evidence  was  admissible  to  show  that  the  twenty  dollar  notes 
were  given  for  yearly  interest  on  the  note  for  $250.  at  the  rate  of  eight  per  cent, 
per  annum,  and  that  there  was  no  other  consideration  for  them.    lb, 

3.  Hdd,  that  an  action  to  recover  the  usury  paid  by  the  plaintiff  was  properly 
brought  against  the  defendant  alone,    lb, 

4.  It  seems  that  under  our  statute  usury  may  exist  where  a  money  debt  is  created 
and  forborne  by  the  agreement  of  the  parties,  even  though  there  may  be  in  such 
case  no  loan  of  money.    lb, 

5.  The  defendant  was  applied  to  by  theflnintiff  to  loan  the  plaintiff  some  money. 
The  defendant  finally  undertook  to  raise  ibe  money,  or  get  some  one  to  do  so, 
upon  the  following  terms,— the  plaintiff  was  to  receive  $700.,  and  give  a  note  for 
$840.,  secured  by  a  mortgage  on  his  farm,  and  they  agreed  upon  the  time  and 
place  of  carrying  out  the  transaction.  Previously  the  defendant,  unbeknown  to 
the  plaintiff,  had  arranged  with  one  H.  to  furnish  the  money  and  take  the  note  and 
mortgage;  and  at  the  appointed  time  and  place  U.  met  the  parties,  and  the  transac- 
tion was  carried  out  in  that  way,  though  the  plaintiff  had  previously  dealt  with  the 
defendant  alone,  for  the  loan.  Soon  after  this  H.  paid  to  the  defendant  $75.,  which 
was  paid  by  H.  and  received  by  the  defendant,  as  a  part  of  the  transaction  of  the 
loan,  and  in  consequence  of  the  bonus  of  $140.  being  included  in  the  note.  The 
defendant  subsequently  purchased  the  note  and  mortgage,  and  the  plaintiff  paid  him 
the  amount  of  the  note  including  the  $140.,  with  the  interest  thereon.  H.  acknowl- 
edged he  had  one-lialf  of  the  extra  amount  included  in  the  note,  and  settled  with  the 
plaintiff  for  the  share  he  had  received.  The  plaintiff  then  brought  this  action 
against  the  defendant  for  the  balance.    Held,  that  the  defendant  was  a  party  to  the 
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Qsarioas  contract,  bo  as  to  makfi  him  liable  to  refund  bo  much  of  the  OBuiy  paid, 
as  he  receiTdd,  though  not  named  as  a  pary  in  the  security  given.  WQUamt  v.  ITiZ- 
der,  613. 

6.  It  aeems,  that  had  the  defendant  had  no  connection  with  the  nsnrioaB  contract, 
but  been  merely  an  innocent  holder  of  the  note  while  carrent,  the  plaintiff  oonld 
not  have  resisted  payment  of  the  usury ;  the  law  being  regarded  as  settled  that  where 
the  statute  merely  declares  the  couftideration  illefi:al,  without  saying  the  security  shall 
be  void,  then  the  security  is  good  in  the  hands  of  an  innocent  holder  for  value,  if 
taken  in  due  course  of  business  in  the  mercantile  sense.    lb. 

7.  But  had  the  defendant  taken  the  note  with  knowledge  of  the  usury,  without 
paving  had  any  connection  with  the  contract,  the  plaintiff  might  have  resisted  pay- 
ment of  the  usury;  but  whether  he  could  recover  it  back  when  paid,  quere.    lb. 

8.  H.  paid  the  defendant  the  said  $75.  more  than  six  years  before  this  suit  was 
brought,  but  the  plaintiff  made  the  payment  on  the  note  to  the  defendant  within 
six  years.  Hdd,  that  the  plaintiff's  cause  of  action  arose  when  the  last  payment 
was  made,    lb. 

See  CoBPOBATioNS,  9. 

VOTING.    See  Soldiers'  Voting  Act. 

WARRANTY.     See  Pleadiro,  3. 

WATER  POWER  AND  WATER  RIGHTS. 

1.  The  surface  water  flowed  naturally  fVom  the  plaintiff's  land  on  to  the  land  of 
the  defendant.  The  plaintiff  was  in  the  habiK  of  pouring  filthy  water  from  his 
kitchen  on  to  the  defendant's  premises,  which  ran  into  and  injured  the  defendant's 
well.  Hddf  that  after  giving  notice,  the  defendant  might  erect  an  obstruction  so  as 
to  prevent  this  injury  even  if  it  resulted  in  turning  back  the  surface  water  on  to  the 
plaintiff's  land  to  his  injury.    Beard  v.  Murphp,99,    ^ 

£^ce  Taxes,  4. 

WILLS. 

1.  Clonstructlon  given  to  the  words  "  my  other  legatees,"  in  a  will.  Putnam  et 
(d.  V.  Bible  Society  tt  al,  271. 

2.  Where  the  testator  made  his  will  in  18'>7,  and  wrote  it  mostly  upon  one  side 
of  a  half  sheet  of  foolscap  paper,  the  signature  and  attestation  clause  being  upon 
the  other  side  of  the  same  paper  near  the  top,  and  two  years  afterwards  wrote  be- 
low all  the  writing  and  near  the  middle  of  the  sheet,  "This  will  is  hereby  cancelled 
and  annulled  in  full  this  15th  day  of  March,  1859,"  it  was  held  to  amount  to  a  re- 
vocation of  the  will  by  "cancelling,"  and  it  cannot  be  thereafter  revived  by  parol 
declarations  of  such  a  purpose  or  desire  on  the  part  of  the  testator.  Kbllooo,  J., 
dissenting.     Warner  v.  Warner's  Est.,  356. 

3.  W.  devised  by  will  all  his  property  to  bis  wife  S.  during  her  natural  life,  and 
after  her  decease,  to  his  adopted  son  George,  on  condition  that  he  should  be  a 
fiithfbl  son.  George  lived  with  the  testator  until  his  decease,  and  with  S.  until 
she  broke  up  housekeeping,  always  a  faithful  son,  when  by  her  consent,  and  in 
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punnance  of  an  arrangement  between  herself  and  George's  father,  he  retnmed  to 
his  father's  at  the  age  of  nine  years,  and  lived  with  him  antil  the  death  of  8..  a 
period  of  several  years.  Soon  after  his  return,  8.  and  the  father  of  George,  by 
mutual  consent,  caused  the  articles  of  apprenticeship  under  which  George  went  to 
live  with  W.  at  the  age  of  three  years,  to  be  canceled.  All  these  acts  were  done 
without  consulting  George,  and  without  any  reference  to  his  wishes.  Hdd,  that  hia 
return  to  his  fathers  was  no  violation  of  the  condition  of  the  will.  Nor  could  the 
cancellation  of  the  articles  of  apprenticeship  affect  the  will.  Welh  et  al.  v.  Est.  of 
Wells,  483. 

4.  The  declarations  of  the  testator,  made  subsequent  to  the  execution  of  the  will 
in  question,  to  the  effect  that  that  will  did  not  vary  fh>m  a  former  will  which  he 
had  made,  are  inadmissible  to  vary  and  alter  the  provisions  of  the  last  will,  ex- 
pressed in  clear  and  explicit  terms,  without  ambiguity.    Jb. 

5.  The  testator,  among  other  bequests,  gave  to  Francis  D.  Prouty,  for  the  com- 
fortable maintenance  of  his  daughter  Polly  Miller,  during  the  term  of  her  natural 
life,  the  use  of  certain  specified  property,  including  both  real  and  personal  estate, 
and  immediately  following  the  list  of  property  so  given,  is  this  provision :  "  It  is 
my  will,  and  I  do  hereby  order,  that  my  executors,  administrators  and  assigns, 
upon  the  decease  of  my  daughter  Polly  Miller,  in  the  division  of  the  above  named 
property  left  for  her  comfortable  maintenance,  both  real  and  personal,  do  allow  the 
said  Francis  D.  Prouty  an  equal  share  with  the  male  children  of  my  daughter  Tir- 
zah,  wife  of  Isaac  Bishop,  and  the  male  children  of  my  late  daughter  Almira,  late 
wife  of  Dan  Mather.  The  same  I  do  give  and  bequeath  unto  the  said  Francis." 
Hdd,  that  the  testator  intended  by  said  provision  to  make  a  final  disposition  of  all 
the  property  referred  to  therein,  by  directing  a  division  of  it  between  Prouty  and 
the  male  children  of  his  said  two  daughters,— Prouty  and  the  children  taking 
the  whole  in  equal  proportions  according  to  the  whole  number.  Prottfy  v.  ^shop 
et  al.,  634. 

See  HOMBBTEAD,  6. 

WITKES8.    See  Evibbhov. 
WRIT.    tePLBADiiiaS. 
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